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1.  TVhat  Freight  is. — The  word  "  freight "  means  the  reward  payable  to 
a  shipowner  for  the  safe  carriage  and  delivery  of  the  goods  carried  in  his 
ship.  The  term  is  also  (perhaps  improperly)  applied  to  the  hire  paid  for 
the  use  of  a  sliip  for.  a  voyage  or  period  of  time.  It  does  not,  in  the  aljsence 
of  usage,  include  "  passage-money  "  or  money  paid  for  carrying  persons  as 
opposed  to  goods  (Leuns  v.  Marshall,  1844,  7  ^lan.  &  G.  729,  charter-party ; 
Denoon  v.  Home  and  Colonial  I.  C,  1872,  L.  E.  7  C.  P.  341,  marine 
policy) ;  and  no  freight  is  payable  for  a  child  born  in  the  course  of  a  voyage 
(Abbott,  277  (5th)).  In  a  marine  policy  it  means  "  the  benefit  derived  fi-om 
the  employment  of  a  ship,  whether  received  by  a  money  payment  from  one 
person  who  charters  the  whole  ship,  or  from  various  persons  who  put 
specific  quantities  of  goods  on  board,  or  from  persons  who  pay  the  ship- 
owner the  value  of  his  own  goods  at  the  port  of  delivery  increased  by  their 
carriage  in  his  ship "  (Lord  Tenterden,  Flint  v.  Flcmyng,  1836,  1  Bam.  & 
Adol.  45).     See  Affreightment  ;  Marine  Insurance. 

The  word,  however,  may  not  have  its  proper  meaning  in  a  contract  of 
sea  carriage ;  e.g.  in  a  c.  /.  i.  contract  {q.t.),  relating  to  the  goods  which  are 
being  carried  in  the  vendor's  ship  at  a  nominal  rate,  a  proportion  of  the 
inclusive  price  may  be  specified  as  "  freight "  which  corresponds  to  the 
current  price  at  which  they  woidd  be  carried  in  another  person's  ship  {Keith 
\.  Burroirs,  1877,  2  App.  Cas.  650).  Where  goods  are  carried  in  a  ship  of 
I  heir  owner  no  freight  is  really  payable,  but  a  rate  may  be  specified  in 
order  to  allow  their  owner  to  negotiate  it  with  other  persons,  and  thus 
assignees  of  the  freight  of  a  ship  on  goods  deliverable  imder  their  bills  of 
lading  to  the  order  of  the  shippers  (shipowners'  agents)  were  held  entitled 
hold  the  goods  for  that  freight  (  Wcguelin  v.  Cellier,  1873,  L.  E.  6  H.  L. 
-  ^6).  A  shipowner  has  also  been  held  entitled  to  exercise  an  unpaid 
vendor's  Hen  over  goods  sold  by  him  and  carried  in  his  ship  for  the  balance 
f»f  their  price  which  was  apportioned  to  freight  {Sv:an  v.  Barber,  1879, 
■  Ex.  D.  130). 

VOL.  VI.  1 


2  FEEIGHT 

Freight  is  part  of  the  res  available  in  collision  and  salvage,  and  contri- 
butes in  general  average  (see  those  heads).  It  is  no  longer  the  "  mother  of 
wages,"  i.e.  the  wages  of  the  crew  do  not  depend  on  freight  being  earned 
(M.  S.  A.,  1894,  s.  157  (1);  see  Wages). 

2.  Time  of  Payment. — Freight  may  be  payable  either  on  deUvery  of  the 
goods,  or  w^holly  or  partly  in  advance,  or  after  delivery,  or  in  any  way  that 
the  parties  choose  to  contract ;  and  in  the  absence  of  express  stipulation  the 
time  of  payment  may  be  determined  by  custom  (Broivne  v.  Byrne,  1854,  3 
El.  &  Bl.  703).  In  the  absence  of  either  stipulation  or  custom,  freight  does 
not  become  payable  till  delivery  of  the  goods,  and  the  shipowner  is  not 
bound  to  part  with  the  goods  till  his  freight  is  paid.  This  is  freight  proper, 
or  freight  having  all  the  legal  incidents  of  freight. 

"  Freight  (proper)  is  payable  only  on  the  safe  carriage  and  delivery  of 
the  goods :  if  the  goods  are  lost  on  the  voyage  nothing  is  payable ;  and  in 
cases  where  the  freight  is  made  payable  at  so  much  per  ton  of  the  goods,  a 
proportionate  part  of  the  freight  only  is  payable  "  (Lord  Blackburn,  Allison 
V.  Bristol  M.  I.  C,  1876,  1  App.  Gas.  228).  Under  a  charter-party  or  bill 
of  lading  stipulating  for  ordinary  freight,  it  is  a  condition  precedent  to 
the  recovery  of  anything  as  freight  under  the  charter-party  that  the  goods 
shall  have  been  carried  to  the  port  of  destination  (Brett,  L.J.,  Metcalfe  v. 
Britannia  Iron  Works  Co.,  1877,  2  Q.  B.  D.  430);  though  if  the  contract 
permit  of  it,  e.g.  "  to  [the  named  port],  or  so  near  thereunto  as  she  may  safely 
get,"  and  there  are  justifying  circumstances,  delivery  at  another  place  will 
suffice  {ibid. ;  Cargo  ex  Argos,  1873,  L.  E,  5  P.  C.  134,  159).  If  the  goods 
perish  after  the  ship  reaches  her  proper  destination,  but  before  delivery  at 
that  destination,  no  freight  is  payable  (Duthie  v.  Hilton,  1868,  L.  E.  4  C.  P. 
138).  If  the  freight  be  payable  on  delivery  the  consignee  must  pay  it  con- 
currently with  the  delivery  of  the  goods  {Holier  v.  Young,  1855,  24  L.  J. 
Q.  B.  217);  and  "on  delivery"  does  not  mean  after  delivery  {Payntcr  v. 
James,  1867,  L.  E.  2  C.  P.  348  and  357);  and  the  consignee  of  the  goods 
must  generally  tender  the  freight  due  upon  delivery  being  made  to  him 
unless  the  master  by  his  conduct  or  expressly  waives  the  necessity  for  a 
tender  {The  Norimy,  1864,  B.  &  L.  226,  377,  409).  The  voyage  on  which 
the  goods  have  been  carried  must  have  been  lawful  or  no  freight  is  due 
{Muller  V.  Gernon,  1811,  3  Taun.  394). 

No  freight  is  due  when  the  completion  of  the  voyage  is  prevented 
by  causes  within  the  control  of  the  shipowner;  or  by  causes  beyond 
his  control,  whether  physical  {Metcalfe  v.  Britannia  Iron  Works,  1877, 
2  Q.  B.  D.  423,  port  inaccessible  owing  to  ice),  political  {Castel  v.  Trechman, 
1884,  1  C.  &  E.  276,  port  blockaded),  or  due  to  the  act  of  an  enemy  {Liddarcl 
V.  Lopes,  1809,  10  East,  526  ;  10  E.  E.  368,  capture),  or  the  act  of  the 
shipowner's  own  Government  {Osgood  v.  Gronin^,  1810,  2  Camp.  466;  11 
E.  E.  765,  blockade) ;  and  it  makes  no  difference  that  the  preventing  cause  is 
one  excepted  by  the  contract  of  affreightment  from  the  shipowner's  responsi- 
bility for  the  goods.  Nor  is  freight  due  when  the  cargo  is  sold  at  an  inter- 
mediate port,  though  that  may  have  been  necessary  because  of  its  damaged 
condition  or  in  order  to  raise  funds  for  repairing  the  ship  ( Vlierhoom  v. 
Chapman,  1844,  13  Mee.  &  W.  230;  Hopper  v.  Burness,  1876,  1  C.  P.  D. 
137  ;  Hill  V.  Wilson,  1879, 4  ibid.  329) ;  or  when  the  cargo,  though  brought  to 
the  port  of  destination,  does  not  arrive  there  in  specie,  i.e.  "  merchantable  and 
the  same  thing  as  shipped"  {Asfar  v.  Blundcll,  [1895]  1  Q.  B.  123,  rotten 
(lates;  Duthie  v.  Hilton,  1868,  L.  E.  4  C.  P.  138,  solidified  cement).  But  if 
it  arrives  in  specie,  although  damaged  to  such  an  extent  as  not  to  be  worth 
the  freight  payable  for  its  carriage,  and  the  merchant  abandons  it  to  the 
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shipowner,  and  such  damage  be  caused  bv  the  fault  of  the  master  and 
crew  {Dakin  v.  Oxley,  1864,  15  C.  B.  K'  S.  646,  Willes,  J.),  freight  is 
due,  e.g.  on  bricks  crushed  by  machinery  in  the  hold  {Garrett  v.  Mel- 
huish,  1858,  4  Jur.  X.  S.  743).  Freight  is  also  payable  where  the  com- 
pletion of  the  voyage  is  prevented  by  the  fault  of  the  charterer  or  goods 
owner,  although  under  the  contract  the  completion  of  the  voyage  and 
delivery  of  the  cargo  at  its  destmation  are  conditions  precedent  (Cargo  ex 
Galam,  1863,  B.  &  L.  167,  178;  Smith  v.  Wilsmi,  1807,  8  East,  437;  The 
Sohlomsten,  1866,  L.  E.  1  Ad.  &  Ec.  293:  Blasco  v.  Fletcher,  1863,  32  L.  J.  C.  P. 
384).  It  is  also  payable  by  captors  of  a  neutral  ship  carrying  belligerent 
cargo  {The  Copenhagen,  1799,  1  Bob.  C.  289,  291);  and  where  goods  in  a 
recaptured  ship  are  unloaded  by  order  of  the  Court,  and  the  ship  is  thus 
prevented  from  carrjring  them  on  {The  Racehorse,  1800,3  Rob.  C.  101, 106  n); 
but  captors  get  no  freight  from  neutral  goods  in  a  condemned  ship  which 
have  not  been  carried  to  their  destination  {The  Fortuna,  1809,  Edw.  56). 
Xo  freight  is  payable  if  the  ship  is  abandoned  on  the  voyage  and  brought  in 
by  salvors,  for  the  contract  of  affreightment  is  terminated  by  the  abandon- 
ment {TJie  Cito,  1881,  7  P.  D.  5). 

Under  a  contract,  however,  by  which  freight  is  only  to  be  payable  on 
delivery,  partial  freight  or  freight  p7'o  rata  itin^ris  may  be  claimed,  although 
the  voyage  is  not  completed,  pro\'ided  that  the  owner  of  the  goods  volun- 
tarily accepts  delivery  of  them  at  an  intermediate  port  and  dispenses  with 
then-  being  carried  to  their  original  destination.  And  where  the  original 
destination  has  been  changed  by  the  goods  owners,  and  by  their  orders 
they  are  delivered  at  a  port  short  of  the  original  one,  full  freight  has  been 
held  payable  {Christy  v.  Row,  1808,  1  Taim.  300;  9  R.  R.  776).  "  To  justify 
a  claim  for  pro  rata  freight  there  must  be  a  voluntary  acceptance  of  the 
goods  by  their  owner  at  the  intermediate  port  in  such  a  mode  as  to  raise  a 
fair  inference  that  the  further  carriage  of  the  goods  is  intentionally  dis- 
pensed with  "  (Dr.  Lushington,  The  Sohlomsten,  1866,  L.  R.  1  Ad.  &  Ec.  297). 
For  instances  of  ^ro  rata  freight  being  allowed,  see  Lutundge  v.  Grey,  1733, 
Abbott,  307  (5th) ;  The  Copenhagen,  1799, 1  Rob.  C.  289 ;  Mitchell  y.  Barthez, 
1836,  2  Bing.  N.  C.  555,  570. 

If,  however,  the  goods  are  not  voluntarily  accepted  by  their  o%vner  at  the 
intermediate  port,  no  claim  to  pro  rata  freight  arises :  e.g.  where  goods  are 
sold  by  the  master  at  a  port  of  refuge,  whether  justifiably  or  unjustifiably, 
to  save  their  value  or  for  the  repaii-s  of  the  ship,  and  an  acceptance  of  their 
proceeds  is  immaterial  {Hunter  v.  Prinsep,  1808,  10  East,  378 ;  10  E.  R.  328, 
Lord  EUenborough ;  Vlierhoom  v.  Chapman,  1844,  13  Mee.  &  W.  230, 
Parke,  B. ;  Hopper  v.  Bumess,  1876,  1  C.  P.  D.  137 ;  Hill  v.  Wilson,  1879,  4 
^hid.  329).  The  fact  of  the  shipowner  being  prevented  by  vis  major  from 
carrying  the  goods  to  their  destination  does  not  entitle  him  to  pro  rata 
freight,  unless  there  is  a  volimtary  acceptance  of  them  by  then-  owner  at 
an  intermediate  port  {LuTce  v.  Lyde,\lo%,  2  Burr.  882  :  Metcalfe  v.  Britannia 
I.  W.,  1877,  2  Q.  B.  D.  423 ;  Castel  v.  Trechman,  ante). 

Instead  of  being  payable  on  delivery,  freight  may  be  made  payable 
(wholly  or  partly)  in  advance,  and  is  then  called  advance  freight,  e.g.  "  on  ship- 
ment," or  "  on  saUing  " ;  under  such  a  stipulation  the  freight  must  be  paid 
though  the  ship  or  cargo  be  lost  before  arriving  at  their  destination 
{Andrew  v.  Moorhouse,  1814,  5  Taun.  435 ;  15  R.  R.  544;  Byrne  v.  Schiller, 
1871,  L.  R.  6  Ex.  319).  Where  advance  freight  has  been  paid  it  cannot  be 
recovered  from  the  shipowner  though  the  goods  be  lost  {Dc  Silvale  v. 
Kendall,  1815,  4  M.  &  S.  37  ;  Saunders  v.  Drew,  1832,  3  Barn.  &  AdoL  445) ; 
and  the  same  rule  applies  to  the  case  of  a  "  through  transit " ;  and  in  a  case 
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where  the  transit  of  the  goods  was  to  be  partly  by  steamer,  partly  by  rail, 
and  partly  by  steamer  again,  for  which  "  freight  is  payable  in  advance,  ship 
lost  or  not  lost,"  and  the  goods  were  lost  while  on  board  the  first  steamer, 
the  owner  of  that  ship  who  had  been  paid  in  advance  for  the  whole  transit 
was  held  justified  in  paying  over  to  the  other  carriers  their  proportion  of 
that  advance  {Greeves  v.  West  India  Co.,  1875,  22  L.  T.  615;  and  so  Ocea7i 
I.  C.  V.  National  S.S.  Co.,  1890,  7  T.  L.  E.  417).  The  contract  determines 
whether  the  freight  is  to  be  paid  independently  of  the  goods  being  delivered 
or  not,  e.g.  it  may  provide  for  advance  freight  being  paid  at  port  of  loading, 
and  yet  the  payment  may  be  dependent  on  the  safe  delivery  of  the  goods  at 
their  destination  {Mashiter  v.  Buller,  1807,  1  Camp.  84) ;  while,  on  the  other 
hand,  payment  may  be  independent  of  the  result  of  the  voyage  {Andrew  v. 
Moorhouse,  1814,  5  Taun.  435;  15  R  R  544,  £5  a  ton  paid  in  London  or 
£7  paid  at  the  Cape,  and  charterer  preferring  former ;  and  see  Lidgett  v. 
Perrin,  1861,  11  C.  B.  N.  S.  362). 

Advance  freight  is  not  payable  if  it  is  to  be  paid  "  on  signing  bills  of 
lading,"  and  the  bills  of  lading  are  never  signed,  and  the  ship  never  sails 
{Ex  parte  Nyliolm,  1873,  43  L.  J.  Bky.  21).  But  where  under  such  a 
stipulation  the  vessel  sails  and  is  lost,  charterers  must  present  bills  of  lading 
for  signature  or  be  liable  in  damages  to  the  amount  of  the  advance  freight 
{Oriental  S.S.  Co.  v.  Tylor,  [1893]  2  Q.  B.  518).  If,  however,  freight  is  to  be 
advanced  "  if  required,"  "  less  interest  and  insurance,"  and  the  ship  is  lost 
immediately  after  sailing,  and  no  bills  of  lading  have  been  presented  for 
signature  and  no  demand  for  the  advance  freight  has  been  made,  the  ship- 
owner cannot  require  it  to  be  paid  after  the  loss,  for  the  provision  as  to 
insurance  shows  that  the  requirement  must  be  made  while  insurance  is 
possible  {Smith  v.  Fyman,  [1891]  1  Q.  B.  42  and  642). 

Charter-parties,  however,  often  provide  for  advances  to  be  made  by  the 
charterer  for  ship's  disbursements ;  and  the  difference  between  these  and 
advance  freight  is  that  they  are  a  loan  repayable  to  the  charterer  in  any 
event,  while  advance  freight  is  irrecoverable.  But  they  are  at  times 
difficult  to  distinguish;  e.g.  a  charter-party  saying  the  "captain  is  to  be 
supplied  with  cash  for  ship's  use  "  has  been  held  to  mean  an  advance  only 
{Manfield  v.  Maitland,  1821, 4  Barn.  &  Aid.  882);  while  one  saying  that  "  cash 
was  to  be  advanced  at  port  of  loading  and  the  residue  of  such  freight 
was  to  be  paid  on  delivery  of  cargo  at  port  of  destination  "  has  been  held  to- 
mean  advance  freight  {De  Silvale  v.  Kendall,  ante).  A  test  of  the  nature 
of  such  advance  is  to  see  who  is  to  insure  it ;  for,  as  advances  of  freight  are 
at  charterers'  or  merchants'  risk,  insvirance  by  them  is  a  sign  that  the 
advance  is  of  freight,  e.g.  cash  for  ship's  disbursements  to  be  advanced  up 
to  £300  free  of  interest,  but  subject  to  insurance  and  £2,  10s.  per  cent, 
commission  {Hicks  v.  Shield,  1857,  26  L.  J.  Q.  B.  205 ;  and  see  Allison  v. 
Bristol  M.  I.  C,  1876,  1  App.  Cas.  229);  and  a  stipulation  that  the  "ship- 
owner is  to  insure  the  amount  of  the  freight  to  be  advanced  by  freighter's 
acceptance  at  three  months  on  signing  bills  of  lading,  and  deposit  with 
charterer  the  club  policy  and  guarantee  same,"  may  have  the  same  effect 
{Tamvaco  v.  Simjmn,  1866,  L.  K.  1  C.  P.  363). 

The  charterer  may  also  be  liable  under  his  contract  to  pay  freight  in 
addition  to  an  advance  of  freight,  though  the  ship  may  be  lost  on  the 
voyage ;  e.g.  where  the  charter-party  provided  for  an  advance  to  the  master 
by  the  freighter's  agents  in  Calcutta  against  his  receipt,  and  "  to  be  deducted, 
together  with  1^  per  cent,  commission  on  the  amount  advanced  and  cost 
of  insurance,  from  freight  on  settlement  thereof,  and  remainder  on  right 
delivery  of  cargo  at  port  of  discharge  in  cash  as  customary,  master  to  sign 
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bills  of  lading  at  any  current  rate  of  freight  required  without  prejudice  to  the 
charter-party,  but  not  under  chartered  rates  except  the  difference  is  paid 
in  cash,"  it  was  held  that  the  shipowner  was  entitled  to  this  difference 
besides  the  advance,  although  the  ship  was  lost  on  the  voyage  {Byrne  v. 
Schiller,  1871,  L.  R.  6  Ex.  319) ;  and  in  another  case  the  charterers  were 
similarly  held  bound  to  make  up  the  deficiency  between  the  chartered  and 
actually  carried  freights,  although  the  ship  was  lost  on  the  voyage  (Cair  v. 
Wallachian  Tel.  Co.,  1866,  L.  E.  1  C.  P.  636  and  2  iUd.  468). 

A  clause  in  a  charter-party  that  advance  freight  shall  be  payable  "  sub- 
ject to  insurance"  only  means  subject  to  deduction  of  cost  of  insurance 
(Carver,  566),  and  does  not  oblige  the  shipowner  to  insure  the  advanced 
freight  for  the  merchant's  benefit  {JacJcson  v.  Isaacson,  1858,  3  H.  &  X.  405 ; 
Watson  x.ShanUand,  1873,  L.  E.  2  H.  L.  Sc.  304).  The  shipowner,  in  order 
to  get  the  advance  freight,  thus  pays  for  the  risk  of  insuring  it,  and  bears 
the  risk ;  but  this  does  not,  however,  relieve  him  from  responsibility  to  the 
charterer  for  the  loss  of  the  advances,  or  the  increased  value  of  the  goods 
by  reason  of  those  advances,  if  the  cargo  is  lost  by  the  negligence  of 
the  master  or  crew  {Bodocanachi  v.  Milhurn,  1886,  17  Q.  B.  D.  326  and  18 
ibid.  67),  and  under  similar  circumstances  the  charterer  can  recover  the 
advance  freight,  premiums  of  insurance,  and  other  necessary  shipping 
charges  paid  by  him,  though  the  contract  makes  the  charterer  liable  to  pay 
advance  freight  "  ship  lost  or  not  lost "  {Great  Indian  Pen.  R.  C.  v.  Turnhull, 

1885,  IT.  L.  E.  570) ;  and  in  the  like  case  the  charterer  has  also  been 
allowed  to  recover  the  advanced  freight  which  he  had  insured  for  his 
underwriter's  benefit  as  part  of  the  value  of  the  goods  {Bufourcet  v.  Bishop, 

1886,  18  Q.  B.  D.  373). 

Where  freight  is  to  be  paid  in  advance  the  ship  must  sail  in  a  sea- 
worthy condition"  {Thompson  v.  Gillespie,  1855,  24  L.  J.  Q.  B.  340,  "one- 
fomth  of  freight  to  be  advanced,  less  5  per  cent,  for  insurance,  interest,  and 
commission  ").  Where  freight  has  partly  been  paid  in  advance,  and  the  ship 
only  arrives  at  her  destination  with  part  of  her  cargo,  the  way  to  ascertain 
the  balance  payable  is  to  regard  the  payment  made  not  as  distributive  over 
the  whole  cargo,  but  as  paid  for  the  part  which  has  arrived.  Thus  in  a 
case  where  the  freight  was  to  be  paid  "  on  unloading  and  right  delivery  of 
cargo  at  42s.  per  ton,  .  .  .  and  such  freight  is  to  be  paid,  say  one-half  in  cash 
on  signing  bills  of  lading,  less  insurance  interest  and  discount,  and 
remainder  on  right  delivery  of  cargo,  agreeably  to  bills  of  lading,  less  cost 
of  coal  short  delivered,"  and  the  shipowner  insured  the  "  freight  payable 
abroad,"  and  one-half  of  the  freight  was  paid  on  shipment,  and  the  ship  only 
arrived  with  half  her  cargo,  it  w^as  held  to  be  a  total  loss  under  the  policy, 
only  half  the  freight  being  at  risk  {Allison  v.  Bristol  M.  I.  C,  1876,  1  App.  Cas. 
209).  In  such  a  charter  it  seems  that  the  words  "  the  amount  paid  on 
signing  bills  of  lading  to  be  deducted  from  freight  in  settlement  thereof " 
should  be  implied  if  they  are  not  expressed  (Lord  Selborne,  ibid.  254),  and 
ii  fortiori  a  lump  sum  paid  for  advance  freight  must  be  deducted  in  full 
on  settlement  of  freight  at  port  of  discharge,  though  some  of  the  cargo 
may  have  been  lost  on  the  voyage  (Carver,  569). 

Freight  under  a  charter-party  may  be  payable  in  a  lump  sima,  called 
lump  freight,  on  delivery  of  the  cargo.  If,  in  such  a  case,  the  voyage  is  not 
completed,  and  the  cargo  is  not  delivered,  no  freight  is  due ;  but  if  the  ship 
arrives  with  only  a  part  cargo,  her  claim  to  freight  depends  on  the  con- 
struction of  the  contract.  Generally,  however,  the  "cargo"  delivered 
need  not  be  that  agreed  to  be  loaded  under  the  charter-party,  nor  the 
whole  of  that  shipped  ;  for  although  part  of  it  have  been  lost,  jettisoned,  or 
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sold  by  the  master  (and  this  was  made  necessary  by  his  negligence),  the 
lump  freight  is  still  due,  though  the  goods  owner  may  have  a  counter- 
claim against  the  shipowner  for  such  loss  {Merchant  Shijjping  Co.  v. 
Armitage,  1873,  L.  K.  9  Q.  B.  97  ;  The  Norivay,  ante).  If  the  vessel  fails  to 
complete  the  voyage  herself,  and  the  cargo  owner  has  to  send  on  the  goods, 
the  lump  freight  is  not  due,  but  it  seems  that  the  shipowner  can  earn  it  if  he 
tranships  the  goods  {Mitchell  v.  Barthez,  1836,  2  Bing.  N.  C.  555).  Where 
a  lump  sum  is  made  payable  by  the  charter-party  in  case  of  default  to 
bring  home  a  return  cargo,  it  is  due  to  the  shipowner,  although  the  master 
earns  freight  on  the  return  voyage  by  bringing  home  otlier  persons'  goods 
and  his  own  {Bell  v,  Pullar,  1810,  2  Taun.  285;  11  E.  K.  574).  Under  a 
contract  to  pay  lump  freight  on  delivery  of  cargo,  and  the  master  to  sign 
bills  of  lading  at  any  rate  of  freight  if  required,  and  freights  to  be  collected 
by  the  charterer,  the  lump  freight  only  becomes  due  when  the  cargo  is 
completely  delivered  {Brown  v.  Tanner,  1868,  L.  E.  3  Ch.  597). 

Freight  under  a  charter-party  may  also  be  made  payable  for  the  hire  of  a 
ship  for  a  particular  period  of  time  and  in  proportion  to  the  time  occupied, 
and  is  then  called  time  freight.  The  terms  of  the  charter-party  determine 
when  the  freight  becomes  payable,  and  it  may  vest  at  certain  intervals,  e.g. 
24s.  per  ton  per  month,  two  months'  freight  payable  on  signing  charter-party, 
and  two  months'  freight  payable  every  four  months,  and  the  ship  being  lost 
in  the  eleventh  month,  the  freight  was  held  to  vest  monthly  {Havelock  v. 
Geddes,  1809,  10  East,  555 ;  10  E.  E.  380);  or  "at  a  certain  rate  per  ton  per 
month,  freight  payable  thus,  as  much  as  shall  be  earned  at  time  of  arrival 
of  ship  at  first  destined  port  abroad  within  ten  days  of  arrival,  and  every 
month's  freight  afterwards  to  be  payable  monthly,"  ship  being  lost  before 
reaching  any  port,  no  freight  was  held  due  {Gihhon  v.  Mendez,  1818,  2  Barn. 
&  Aid.  7 ;  20  E.  E.  337) ;  or  "at  a  certain  rate  per  month  for  the  voyage  out 
and  home,"  ship  lost  on  her  way  home  with  cargo,  outward  freight  held 
payable  {Mackrell  v.  Simond,  1796,  Abbott,  333  (5th))  ;  or  "  freight  to 
become  due  and  be  paid  on  final  discharge  of  vessel,"  ship  lost  on  outward 
voyage,  no  freight  held  payable  {Byrne  v.  Paitinson,  1797,  Abbott,  335  (5th))  ; 
or  "  a  freight  of  £670  per  month  of  round  voyage  to  be  payable  on  arrival 
and  discharge  of  ship  at  her  destined  port  in  Great  Britain,"  ship  seized  on 
outward  voyage  and  brought  back,  no  freight  payable  {Smith  v.  Wilson^ 
1807,  8  East,  437).  A  "month"  in  a  charter-party "  always  means  a 
calendar  month,  unless  the  context  shows  the  contrary  {Jolly  v.  Young,  1794, 
1  Esp.  106).  Under  a  time  freight  the  charterer  may  not  deduct  time 
occupied  in  repairs,  even  though  under  the  contract  it  is  the  shipowner's 
duty  to  keep  the  ship  in  repau%  unless  it  is  so  stipulated  {Havelock  v. 
Geddes,  ante ;  Ripley  v.  Scaife,  1826,  5  Barn.  &  Cress.  167  ;  29  E.  E.  205) ; 
but  he  can  counterclaim  for  such  loss.  Such  stipulations  are  "  hire  of  sliip  to 
cease  during  breakdown  of  machinery  stopping  working  of  ship  more  than 
forty-eight  consecutive  hours  till  she  is  again  in  efficient  state  to  resume  her 
service"  {Hogarth  v.  Miller,  [1891]  App.  Cas.  48);  or  "in  event  of  loss  of 
time  by  collision,  by  which  vessel  becomes  incapable  of  proceeding  for  more 
than  forty-eight  workhig  hours,  payment  of  hire  to  cease  till  she  is  again 
in  efficient  state  to  resume  her  voyage  "  {Hough  v.  Head,  1885,  54  L.  J.  Q.  B. 
294  and  55  Hid.  43).  In  Government  charters  a  clause  is  often  inserted 
empowering  the  Admiralty  or  Transport  Commissioners  to  make  an 
abatement  from  time  freight  if  delay  be  caused  by  breach  of  orders,  or 
master's  neglect  of  duty,  or  vessel  becoming  unable  to  execute  her  service 
{Beatson  v.  Schanck,  1803,  3  East,  233 ;  7  E.  E.  436,  ship  rendered  incai)able 
by  smallpox  among  the  crew;  Inman  v.  Bischoff,  1882,  7  App.  Cas.  670, 
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ship  striking  on  rock  which  necessitated  repair).  Where  no  such  stipulation 
is  made,  the  hire  runs  on  without  a  break ;  thus  under  a  charter-party  for  a 
round  voyage,  "  £6300  to  be  paid  for  the  firet  eight  months,  and  47s.  6d. 
per  month  for  further  time  taken  to  complete  the  voyage,"  and  where  the 
ship  was  seized  when  by  charterers'  order  she  was  trying  to  go  to  a 
Idockaded  port,  kept  detained  five  or  sLx  weeks,  and  then  liberated  and 
l)rought  cargo  home,  ha^ing  been  thirteen  months  in  all,  it  was  held  that 
freight  was  due  for  the  whole  time  (Moorsom  v.  Greaves,  1811,  2  Camp.  626). 
A  vessel  let  for  a  certain  time  may  not  be  able  to  finish  the  voyages  on 
which  she  is  sent  in  that  time  ;  and  in  such  a  case  the  charterer  may  pay  for 
the  extra  time  at  the  chartered  rate  {Gray  v.  Christie,  1889,  5  T.  L.  E.  577). 
Dead  freirjht  is  a  compensation  for  loss  of  freight  (Lord  EUenborough, 
Phillips  V.  Bodi^,  1812,  15  East,  547  ;  13  E.  E.  528),  either  at  an  agreed 
rate  or  not,  payable  to  the  shipowner  by  the  charterer  if  he  fails  to  ship 
a  fidl  cargo.  It  will  include  unliquidated  damages  for  failure  to  load  a  full 
cargo  if  there  are  any  means  of  calculating  them,  e.g.  if  freight  be  fixed  at  so 
much  per  ton,  and  a  uniform  cargo  is  carried  (Pearson  v.  Goschen,  1864,  33 
L.  J.  C.  P.  265  :  Graij  v.  Carr,  1871,  L.  E.  6  Q.  B.  522 :  McLeayi  v.  Fleming, 
1871,  L.  E.  2  H.  L  Sc.  128). 

3.  Basis  of  Payment. — Where  no  rate  of  freight  is  mentioned,  the  freight 
is  calculated  at  the  ordinarv  rate  ruling  at  the  time  of  shipment  {Gumm 
V.  Tyrie,  1864,  4  B.  &  S.  600,  709,  and  714). 

Cargo  may  be  carried  "  freight  free  "  or  at  a  nominal  rate ;  and  this  is 
often  the  case  where  it  belongs  to  the  shipowner.  The  bill  of  lading  holder 
in  such  case  need  not  pay  more  than  that  nominal  rate.  A  shipowner  may 
contract  to  carry  goods  in  this  way  in  spite  of  a  mortgage  on  the  ship ; 
for  he  may  use  his  ship  as  he  Likes  so  long  as  the  mortgagee  leaves  him  in 
possession  of  her ;  and  if  the  mortgagee  takes  possession  after  the  goods  have 
been  shipped,  lie  is  bound  Ijy  the  contracts  regarding  them  {Broicn  v.  North, 
1852, 22  L.  J.  Ex.  49  ;  Keith  v.  Buivows,  1877,  2  C.  P.  D.  163  and  2  App.  Cas. 
636).  Similarly,  a  purchaser  of  a  ship  cannot  demand  more  than  the  freight 
reserved  by  the  contracts  existing  with  regard  to  her.  Thus  where  the 
master  of  a  ship  gave  bills  of  lading  "  freight  for  goods  free  on  owner's 
account  and  deliverable  to  defendants'  order,"  in  ignorance  that  the  sliip- 
owner  had  sold  the  ship  to  the  plaintiff  before  such  shipment,  it  was  held 
that  no  freight  was  payable,  and  the  fact  that  the  defendants  who  had 
sold  the  goods  to  the  shipowner  had  claimed  them  as  unpaid  vendors, 
and  thus  the  goods  ceased  to  be  on  the  shipowner's  account,  made  no 
difference  {Mercantile  Bank  v.  Gladstwie,  1868,  L.  E.  3  Ex.  233).  Where 
goods  were  being  carried  by  shipowners  on  tlieir  own  accoimt,  and  the  ship 
was  wrecked  and  abandoned  to  underwriters,  and  her  cargo  was  brought 
on  in  her  after  the  abandonment,  it  was  held  that  the  underwriters  could 
not  claim  freight  from  the  port  of  departure  home,  but  they  could  claim 
compensation  for  carrying  the  goods  home  from  the  place  of  wreck 
{Miller  v.  Wood/all,  ISol,  27  L.  J.  Q.  B.  120).  Shipowners  may,  however, 
make  their  own  goods  liable  to  freight  by  stipulation  to  that  effect  in 
the  contract ;  and  indoreees  and  assignees  from  them  can  only  o1)tain  the 
goods  on  payment  of  that  freight  {Weguelin\.  Cellier,  1873,  L.  E.  6  H.  L. 
286). 

The  basis  on  which  freight  is  generally  payable  is  the  weight  or  measure- 
ment of  the  goods  according  to  an  agreed  standard ;  but  the  weight  when 
shipped  and  the  weight  when  delivered  may  not  tally.  In  such  a  case  the 
general  rule  is  as  follows,  viz.  that  "  freight  is  to  be  paid  on  that  amount 
alone  which  is  put  on  board,  carried  throughout  the  whole  voyage,  and 
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delivered  at  the  end  to  the  merchant"  (Alderson,  B.,  Gibson  v.  Sturge,  1855, 
24  L.  J.  Ex.  121,  126).  It  is  more  fully  stated  by  Bowen,  J.,  thus:  "As  a 
general  principle,  freight,  in  the  absence  of  special  agreement  to  the  contrary 
(or  uniform  custom  of  trade),  becomes  payable  only  on  so  much  cargo  as 
has  been  both  shipped,  carried,  and  delivered.  If  less  has  been  shipped 
than  has  been  delivered,  as  in  the  case  of  cargoes  which  heat  under  sea 
water  damage,  freight  is  payable  on  the  lesser  quantity  shipped.  If  less 
has  been  shipped  and  carried  than  has  been  delivered,  as  in  the  case  of 
goods  which  are  compressed  during  the  voyage  and  expand  on  being 
unloaded,  freight  is  payable  on  the  compressed  and  not  on  the  expanded 
measurements.  If,  on  the  other  hand,  less  has  been  delivered  than  shipped, 
as  in  the  case  of  goods  lost  on  the  way,  then  freight  would  be  payable  only 
on  the  quantity  delivered.  But  for  the  convenience  of  business,  contracts  are 
frequently  made  to  vary  this^n7?i(t/acie  rule"  (Spaight  v.  Farmvorth,  1880, 
5  Q.  B.  D.  115).  Carver  puts  it  shortly  that  if  there  is  any  difference 
between  the  shipped  and  delivered  weights,  freight  is  paid  on  the  lower, 
whichever  it  is ;  if  cargo  swells  on  the  voyage,  the  freight  is  paid  on  the 
quantity  shipped,  while  if  it  wastes  (by  drainage  or  evaporation),  it  is 
payable  on  the  quantity  delivered  (576).  Willes,  J.'s,  opinion  that  whether 
tlie  cargo  swelled  or  whether  it  diminished  by  drying,  freight  was  payable 
on  the  shipped  quantity,  does  not  seem  to  be  the  correct  principle  {Dakin  v. 
Oxlaj,  1864,  33  L.  J.  C.  P.  119).  Thus  where  2664  quarters  of  wheat  were 
shipped,  and  2785  delivered,  freight  was  paid  on  the  former  {Gibson  v.  Sturge, 
1855,  24  L.J.  Ex.  121);  and  where  a  cargo  of  cotton  which  had  been 
shipped  in  a  highly  compressed  condition  at  Bombay  expanded  on  delivery 
(beyond  the  capacity  of  the  ship),  and  payment  was  to  be  made  "  75s.  per 
ton  of  50  cubic  feet  delivered,"  payment  was  held  due  on  the  shipped 
amount  {Buchle  v.  Knoop,  1867,  L.  R  2  Ex.  125,  333).  This  may  be  varied 
by  special  agreement,  e.g.  by  "  payment  on  net  weight  delivered  "  of  a  cargo 
of  green  bark,  which  naturally  became  lighter  on  delivery  than  on  shipment, 
freight  was  held  payable  on  the  lesser  quantity  {Coulthurst  v.  Siveet,  1866, 
L.  R  1  C.  P.  649) ;  or  "  freight  to  be  payable  in  case  of  cargo  being  delivered 
in  heated  or  damaged  condition  on  invoiced  quantity  taken  on  board  as  per 
bill  of  lading,  or  half  freight  upon  such  damaged  portion  at  captain's 
option,  provided  no  part  be  thrown  overboard  or  otherwise  disposed  of 
during  the  voyage,  and  freight  to  be  at  7s.  per  imperial  quarter  delivered," 
where  bill  of  lading  said  "  quantity  and  quality  unknown,"  held  captain  could 
elect  to  be  paid  on  the  bill  of  lading  quantity  {Tully  v.  Terry,  1873,  L.  R. 
8  C.  P.  670) ;  "  freight  payable  on  deals  and  sawn  lumber  on  intake  measure 
of  quantity  delivered  "  {Spaight  v.  Farmvorth,  above) ;  "  freight  to  be  paid  on 
Wilmington  gross  intake  weight"  {Fullagsen  v.  Walford,  1883, 1  C.  &  E.  198) ; 
freight  payable  either  "  on  gross  invoice  weight "  or  "  gross  landing  weight " 
{Leech  v.  Glynn,  1890,  6  T.  L.  R.  306) ;  and  timber  charters  now  sometimes 
make  freight  payable  "  on  intake  measurement  of  quality  delivered  as  ascer- 
tained at  port  of  discharge  "  (Carver,  578,  note). 

The  usage  in  a  particular  trade  may  control  the  manner  of  measurement, 
e.g.  Bombay  trade,  on  shipped  quantity  {Bottomley  v.  Forbes,  1838, 5  Bing.  N.  C. 
121,  cotton) ;  West  India  trade,  on  delivered  quantity  (Abbott,  296  (5th) ;  and 
Gibson  V.  Sturge,  ante,  sugar  and  molasses).  Where  the  manner  of  measure- 
ment is  left  doubtful  by  the  contract,  the  intention  of  the  parties  governs,  as 
ascertained  from  the  circumstances  under  which  the  contract  was  made 
and  the  ordinary  practice  of  the  particular  trade  (Carver,  580)  {Nielsen  v. 
Neam,  1884,  1  C.  &  E.  288,  where  the  freight  for  a  timber  cargo  was  to  be 
"payable   for   deals  and   battens   per   St.  Petersburg  standard   hundreds 
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£2,  5s.,"  and  this  was  held  equivalent  to  such  a  number  of  these  hundreds  as 
ascertained  by  the  customary  mode  of  measurement  adopted  by  the  Dock  Com- 
missioners for  timber  cargoes  at  Mersey  Commercial  Docks) ;  but  the  contract 
may  shew  the  meaning  to  be  put  on  it :  thus  "  35s.  in  full  per  180  English 
cubic  feet  taken  on  board  as  per  Gothenburg  custom,"  where  the  cargo  was 
not  measured  at  loading  but  was  measured  at  Hull  on  the  English  system, 
it  was  held  that  the  shipowner  was  entitled  to  have  it  measured  on  the 
Gothenburg  system,  which  was  more  favourable  to  him  {The  Skandinai; 
1881,  51  L  J.  P.  43).  Tlie  quantity  of  cargo  mentioned  in  the  bills  of  lading 
is  not  conclusive  unless  so  agreed  {MoUcr  v.  Living,  1811,  4  Taim.  102; 
and  see  Bills  of  Lading).  The  expense  of  measuring  cargo  in  the  absence 
of  agreement  or  usage  to  the  contrary  falls  on  the  shipowner,  for  "  the 
person  who  wishes  to  ascertain  the  quantity  must  incur  the  trouble  and 
expense  of  weighing  it "  (Willes,  J.,  Coulthurst  v.  Sweet,  1866,  L.  E.  1  C.  P. 
654) :  but  custom  of  a  particular  trade  may  alter  this  and  make  the 
merchant  liable  (Watts  v.  Grant,  1889,  26  Sc.  L.  E.  660,  grain  trade). 
Freight  may  be  payal»le  according  to  an  agreed  scale,  e.g.  per  London 
Baltic  printed  rates,  and  the  price  fixed  for  a  particular  article  by 
the  contract  will  be  the  standard  for  determining  the  freight  payable  for 
another  article  according  to  the  scale  {JRussian  S.  N.  C.  v.  Silva,  1863, 
13  C.  B.  X.  S.  610 ;  Carver,  583). 

4.  Mode  of  Payment  of  Freight. — Unless  otherwise  stipulated,  freight  is 
payable  in  cash  and  without  deduction,  and  in  the  currency  of  the  place  of 
payment  (Carver,  584).  But  if  the  custom  at  the  port  of  discharge  is  to  make 
a  deduction,  this  governs ;  e.g.  a  custom  to  allow  three  months'  discount  from 
freight  payable  imder  bills  of  lading  on  goods  coming  from  New  Orleans 
and  other  American  ports,  has  been  held  consistent  with  a  provision  of 
"freight  reserved  for  goods  at  fd.  per  lb."  {Brown  \.  Byrne,  1854,  23 
L.  J.  Q.  B.  313).  If  payment  is  by  the  agreement  to  be  by  acceptances,  the 
master  or  ship's  representative  must  prepare  the  bills,  and  the  consignee 
of  the  goods  need  only  offer  to  accept  them  {Luard  v.  Butcher,  1846, 
2  Car.  &  Kir.  29);  but  if  it  is  to  be  by  good  and  approved  bills,  the 
consignee  must  procure  them  {Tate  v.  Meek,  1818,  2  Moo.  278;  19  E.  E. 
518).  If  consignee  has  option  whether  to  pay  in  bills  or  in  cash  and  elects  the 
latter,  the  shipowner's  lien  on  the  goods  continues  till  cash  is  paid  {Fayider 
V.  James,  1867,  L.  E.  2  C.  P.  348).  If  the  master  accepts  a  bill  for  the 
freight,  that  suspends  the  right  to  other  payment  so  long  as  the  bill  rims, 
but  that  right  generally  re\'ives  on  dishonour  of  the  bill  if  held  by  the 
shipowner  {Tapley  v.  Martens,  1800,  8  T.  E.  451);  but  this  depends  on 
the  intention  of  the  parties,  and,  if  so  intended,  taking  the  bill  may  be 
a  complete  discharge.  The  master  generally  has  authority  to  bind  his 
co-owners  by  taking  a  bill  instead  of  cash  {Anderson  v.  Hillies,  1852,  21 
L.  J.  C.  P.  750).  If  the  consignee  does  not  pay  the  freight,  the  shipper's 
liability  to  pay  it  (preserved  by  the  Bills  of  Lading  Act,  1855,  s.  2)  may 
be  discharged  by  a  bill  l)eing  taken,  though  it  was  not  intended  that  it 
should  be,  e.g.  when  captain  takes  a  bill  for  his  own  convenience  and  not 
because  he  cannot  get  casli  {Strong  v.  Hart,  1827,  6  Barn.  &  Cress.  160; 
30  E.  E.  272  ;  so  Marsh  v.  Pedder,  1815,  4  Camp.  257).  Unless  expressly  so 
stipulated,  claims  for  damage  cannot  be  deducted  from  freight  by  the 
person  liable  to  pay  it,  though  they  arise  in  respect  of  breaches  of  the 
contract  under  which  the  freight  is  due  {Meyer  v.  Dresser,  1864,  33  L.  J.  C.  P. 
289,  claim  for  missing  goods;  Seager  v.  JDuthie,  1860,  29  ibid.  253  and 
30  ibid.  65,  demurrage  payable  for  either  shipowner's  or  shipper's  default). 
If   so   stipulated,  such  claims  can   be   deducted  {Garston  v.  Hiekie,  1886, 
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18  Q.  B.  D.  17) ;  and  if  not  so  stipulated,  a  counterclaim  lies  for  them 
(Carver,  586). 

5.  To  whom  Freight  is  Payahle. — Primarily  freight  is  payable  to  the  person 
who  owns  the  ship  at  the  time  of  making  the  contract ;  but  the  ship  may 
have  been  since  sold,  or  assigned,  or  mortgaged,  or  its  freight  may  have  been 
sold  or  assigned ;  if  in  doubt,  the  consignee  of  the  goods  can  interplead  {q.v.). 

Generally  the  master  represents  the  owner,  and  payment  to  him  is  a  bar  to 
a  claim  for  freight  by  the  owner,  unless  the  owner  has  given  notice  to  pay  it 
only  to  himself ;  and  a  payment  to  a  shipowner  of  freight  due  under  a  charter- 
party  made  by  the  master  is  a  bar  to  a  claim  for  freight  made  by  the  master, 
though  the  master  has  given  notice  not  to  pay  it  to  anyone  but  himself 
{Atkinson  v.  Cotesworth,  1825,  3  Barn.  &  Cress.  647 ;  27  E.  E.  450 ;  Guion  v. 
Trask,  1860,  29  L.  J.  Ch.  337).  The  master  may  not  have  this  authority  to 
bind  his  owner  at  a  port  where  the  ship's  husband  manages  the  ship,  or  by  a 
course  of  business  the  freight  should  be  paid  to  the  ship's  agents ;  and  if  an 
agent  be  appointed  to  collect  freight,  the  master's  authority  is  superseded 
{The  Eclmond,  1860,  Lush.  58).  The  master  cannot  claim  freight  as  against 
the  owner,  though  the  owner  owes  him  wages  or  disbursements,  and  he  has 
a  maritime  lien  on  the  ship  and  freight  for  them  {Smith  v.  Plummer,  1818, 
1  Barn.  &  Aid.  575 ;  19  E.  E.  391 ;  Atkinson  v.  Cotesworth,  above  ;  M,  S.  A., 
1894,  s.  167).  He  may  sue  for  freight  when  he  has  made  the  contract 
for  it  {Brouncker  v.  Scott,  1811,  4  Taun.  1;  Canihron  v.  Trickett,  1864,  33 
L.  J.  C.  P.  182),  and  be  sued  in  respect  of  it  {Priestley  v.  Fernie,  1865,  34 
L.  J.  Ex.  172),  but  not  as  well  as  the  owner  {ibid.).  If  he  lets  the  goods  out 
of  his  hands  before  payment  to  consignee  on  an  implied  promise  to  pay  their 
freight,  he  can  sue  him  {Shields  v.  Davies,  1815,  6  Taun.  65).  It  is  no 
answer  to  a  claim  by  the  master  for  freight  that  the  person  liable  to  pay  it 
is  owed  money  by  the  shipowner  {Isberg  v.  Boivden,  1853,  22  L.  J.  Ex.  322). 
A  managing  owner,  where  there  is  more  than  one  owner,  is  the  proper  person 
to  receive  the  freight ;  he  has  no  charge  on  it  for  his  own  advances,  but  can 
retain  the  amount  of  his  advances  out  of  it  when  it  comes  to  his  hands  ;  he 
cannot,  however,  assign  this  right,  though  the  ship  is  in  his  debt  {Gv.ion  v. 
Trask,  ante ;  Beynon  v.  Godden,  1878,  3  Ex.  D.  163). 

The  goods  owner  must  pay  the  person  who  owns  the  ship  when  payment 
falls  due;  and  an  assignee  of  the  ship  is  entitled  to  the  freight  before 
a  subsequent  assignee  of  the  freight  {Lindsay  v.  Gihhs,  1856,  22  Beav.  522). 
For  the  right  to  freight  as  between  vendors  and  vendees  and  mortgagees  of 
ships,  see  Ship  (Mortgage).  For  the  right  to  receive  freight  as  between  the 
owners  and  charterers,  see  Charter-Pakty  ;  Bills  of  Lading. 

6.  By  vjhom  Freight  is  Payable. — Primarily  the  person  making  the  con- 
tract is  liable  to  pay  their  freight,  i.e.  where  there  is  no  charter-party,  the 
shipper,  even  after  delivery  has  been  made  to  a  consignee.  This  liability  of 
the  original  shipper  is  preserved  by  the  Bills  of  Lading  Act  (see  Bills  of 
Lading);  but  the  shipowner  may  lose  his  right  of  recourse  against  the 
shipper  by  giving  credit  to  the  consignee,  and  taking  a  bill  for  his  own 
convenience  {Strong  v.  Hart,  ante).  Under  the  Bills  of  Lading  Act,  also, 
anyone  receiving  goods  under  a  bill  of  lading,  who  has  also  the  property  in 
the  goods,  is  liable  to  the  shipowner  for  freight.  And  any  bill  of  lading 
liolder  claiming  goods  under  it,  though  he  has  not  tlie  property  therein, 
may  be  liable  for  freight,  as  impliedly  promising  to  pay  it  {Alleri  v. 
Coltart,  1883,  11  Q.  B.  D.  785);  and  such  liability  may  also  arise  on  proof 
of  the  course  of  business  between  the  parties  being  to  that  effect  (  Wilson 
V.  Kymer,  1813,  1  M.  &  S.  157).  Where,  however,  notice  is  given  that  the 
person  receiving  the  goods  is  an  agent  only,  the  mere  receipt  of  goods  by 
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liim  does  not  found  a  promise  that  he  will  be  personally  liable  for  freight 
(Amos  V.  Tempcrley,  1841,  8  Mee.  &  W.  798 ;  S.S.  Lancaster  v.  Sharp,  1889, 
24  Q.  B.  D.  158). 

For  charter-party  freight  the  charterer  is  generally  liable,  even 
though  bills  of  lading  for  the  same  amount  are  outstanding  with  shippers 
or  thu-d  parties  {Christy  v.  Ron:,  1808,  1  Taun.  310 ;  9  R  E.  776) ;  and  the 
shipowner  may  recover  it  from  him  before  tr}Tng  the  bill  of  lading  holders, 
though  he  has  delivered  them  their  goods  without  payment  (Shepard  v. 
Be  Bcrnalcs,  1811, 13  East,  565 ;  12  E.  E.  442).  Assignment  of  the  chaiter- 
|)artv  will  not,  without  the  consent  of  the  shipowner,  release  the  charterer 
Iroui  liability  (Bimech  v.  Carlett,  1858,  12  Moo.  P.  C.  199).  Generally, 
however,  by  the  "  cesser  "  clause  the  charterer  is  only  bound  to  find  a  cargo 
for  the  voyage,  and  his  liability  ceases  when  it  is  shipped,  the  shipowner 
being  given  a  lien  for  it  for  freight,  etc.  (see  Chaetek-Pakty  ;  Carver,  607). 

7.  Means  of  enforcing  Payment. — Apart  from  his  right  of  action  at  law, 
as  a  general  rule  the  shipowner  has  a  Ken  on  goods  which  he  has  earned 
under  a  contract  of  sea  carriage  for  their  freight,  and  may  detain  them  till 
it  is  paid,  imless,  perhaps,  they  were  shipped  without  the  authority  of  or  in 
fraud  of  their  owner  (Carver,  652).  This  lieu  is  a  common  law  one.  It 
exists  apart  from  express  contract,  and  it  is  not  lost  by  making  an  express 
contract  unless  that  is  inconsistent  with  it.  It  is  confined  to  the  particular 
sliipment  on  which  it  is  due,  unless  express  agreement  or  general  usage  of 
trade  extend  it  fmther.  This  Ken  attaches  not  only  to  freights  due  imder 
bills  of  lading,  but  also  to  those  imder  charter-parties,  whether  Kmip  sums 
or  pa}Tnents  in  proportion  to  what  is  carried,  and  also,  it  seems,  to  time 
freights,  if  the  shipowner  in  this  case  is  carrier  of  the  gootls,  and  does  not 
merely  lease  the  ship  to  the  charterer,  provided  that  the  deKvery  of  the 
goods  and  payment  of  the  freight  are  to  be  made  concomitantlv  bv  the 
contract  {Tate  v.  Meek,  1818, 2  Taun.  280 :  2  Moo.  278 :  19  E.  E.  51*8  :  'Yates 
V.  Meyncll,  1818,  2  Moo.  297 ;  19  E.  E.  527 ;  Sarille  v.  Campion,  1819,  2 
Barn.  &  Aid.  503).  Where  there  is  no  express  stipulation  as  to  the  time 
and  maimer  of  payment  of  freight,  the  master  is  not  boimd  to  part  with 
the  goods  tiK  his  freight  is  paid  {Black  v.  Bose,  1864,  2  Moo.  P.  C. 
X.  S.  277). 

Where,  however,  the  charter-party  aUows  the  charterer  to  use  the  ship 
as  a  general  sliip,  and  the  master  is  to  sign  bills  of  lading  as  required,  and 
the  charterer  is  to  collect  the  freights  under  those  biUs  of  latKng,  it  seems 
that  the  shipowner  will  have  no  lien,  whether  against  the  charterer  or  the 
bill  of  lading  holder,  for  the  charter-party  freight  does  not  become  due  till 
the  cargo  is  completely  deKvered  {Broun  v.  Tanner,  1868,  L.  E.  3  Ch.  597, 
where  the  charter-party  freight  was  to  be  "  paid  on  the  imloading  and  right 
deKvery  of  cargo  as  customary " ;  and  the  freight  was  held  to  be  not  due 
till  "  the  purpose  of  the  voyage  was  completely  carried  out ").  \\'here  the 
charter-party  gave  a  Ken  for  freight,  but  also  proWded  that  any  difference 
between  charter-party  and  bill  of  lading  freight,  if  a  deficiency,  should  be 
paid  in  advance,  and  if  an  excess,  shoidd  be  deducted  by  charterer's  agents 
at  port  of  discharge,  the  Court  of  Appeal  held  this  gave  the  shipowner  no 
Ken  for  the  former  difference  {Gardner  v.  Trechmann,  1884,  15  Q.  B.  D.  154). 

The  shipowner  may  detain  all  goods  liable  to  freight  till  the  whole 
freight  on  them  has  been  paid  {Perez  v.  Alsop,  1862,  3  F.  &  F.  188),  or  he 
may  give  deKvery  and  receive  freight  by  instalments  {Black  v.  Bose,  ante)y 
or,  after  delivering  some,  he  may  detain  the  remainder  for  the  freight  due 
in  respect  of  aU  {Sodargren  v.  Flight,  1796,  6  East,  622).  Goods  comprised 
in  several  bills  of  lading  belonging  to  the  same  person  and  shipped  under 
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one  contract  are  treated  as  one  parcel  of  goods ;  and  before  they  are  all 
delivered  any  of  them  may  be  detamed  for  the  freight  due  for  them  all ; 
while  if  several  bills  of  lading  have  been  given  for  different  parts  of 
one  shipment,  and  assigned  by  the  shipper  to  different  persons,  the  shipowner 
cannot  exercise  his  lien  on  the  goods  in  one  bill  of  lading  for  the  freight 
due  on  another  (Bernal  v.  Fim,  1835,  1  Gale,  17). 

There  is  no  lien  either  at  common  law  or  equity  for  dead  freight ;  it 
must  be  given  by  express  stipulation  {Phillijjs  v.  Eodic,  1812, 18  East,  547  ; 

13  E.  E.  528  ;  Bailey  v.  Gladstone,  1814,  3  M.  &  S.  205).  A  lien  for  freight 
and  dead  freight  is  generally  given  in  modern  charters  thus :  "  Shipowner 
to  have  absolute  lien  on  cargo  for  recovery  of  freight,  dead  freight,  and 
demurrage."  Such  a  clause  gives  a  lien  on  the  outward  cargo  of  a  charter- 
party  out  and  home,  though  it  be  agreed  that  the  freight  is  to  be  calculated 
on  the  homeward  cargo  (Gilkison  v.  Middleton,  1857,  26  L.  J.  C.  P.  209). 
This  lien  for  freight,  whether  common  law  or  contractual,  is  excluded  if  the 
terms  of  the  charter-party  or  bill  of  lading  are  inconsistent  with  it,  e.g. 
by  agreement  to  pay  freight,  "  part  on  sailing,  part  on  delivery  of  outward 
cargo,  and  part  in  cash  two  months  after  vessel's  report  inwards,  and  after 
right  delivery  of  cargo  "  {Foster  v.  Colby,  1859,  28  L.  J.  Ex.  81)  ;  but  where 
payment  is  to  be  made  by  bills,  the  lien  continues  till  the  bills  have  been 
given,  and  it  was  held  to  so  continue  where  the  bills  were  not  payable  till 
two  months  from  the  day  that  delivery  should  be  completed,  for  the  goods 
might  be  landed  in  the  captain's  name,  and  delivered  all  in  one  day  ( Tate  v. 
Meek,  1818,  8  Taun.  280  ;  19  E.  E.  518).  If  under  the  charter-party  the 
possession  of  the  ship  is  given  to  the  charterer,  the  owner  has  no  lien  on  the 
goods  loaded  for  the  unpaid  charter-party  freight  {Belcher  v.  Cap2Jer,  1842, 
4  Man.  &  G.  502  ;  Christie  v.  Leiois,  1821,  2  B.  &  B.  410  ;  23  E.  E.  483  ; 
Hutton  V.  Bragg,  1816,  7  Taun.  14 ;  12  E.  E.  431),  unless  the  charter-party 
gives  an  express  lien  for  the  freight,  and  the  goods  belong  to  assignees 
from  the  charterer,  who  should  have  made  inquiry  as  to  the  contract  under 
which  the  goods  were  carried  {Small  v.  Moates,  1833,  9  Bing.  574).  See  Bills 
OF  Lading. 

In  the  case  of  advance  freight,  it  has  been  doubted  whether  the  ship- 
owner has  any  lien  on  the  cargo.  Lord  Ellenborough  held  that  this  is  not 
properly  freight  at  all  {Blakey  v.  Dixon,  1800,  2  Bos.  &  Pul.  321) ;  and  Lord 
Kingsdown,  in  the  Privy  Council,  expressed  a  similar  view,  with  special 
reference  to  the  lien  attaching  to  freight.  "  A  sum  of  money  payable  before 
the  arrival  of  the  ship  at  her  port  of  discharge,  and  payable  by  the  shippers 
of  the  goods  at  the  port  of  shipment,  does  not  acquire  the  legal  character  of 
freight  because  it  is  described  under  that  name  in  a  bill  of  lading,  nor  does 
it  acquire  the  legal  incidents  of  freight.  .  .  .  Where  the  parties,  instead  of 
trusting  to  the  general  rule  of  law  with  respect  to  freight,  make  a  special 
contract  for  a  payment  which  is  not  freight,  it  must  depend  on  the  terms  of 
that  contract  whether  a  lien  does  or  does  not  exist ;  when  the  contract  gives 
no  lien,  the  Court  will  not  supply  one  by  implication  "  {Kirchner  v.  Venus, 
1859, 12  Moo.  P.  C.  361).  And  in  a  previous  case  before  the  Privy  Council, 
similar  in  circumstances  to  Kirchner  v.  Venus,  where  the  freight  was  to  be 
paid  "  one  month  after  sailing,  ship  lost  or  not  lost,"  by  the  shipper  (in 
Venus'  case  it  was  to  be  paid  to  a  third  person  at  the  port  of  loading),  and 
the  shipowner  was  not  allowed  to  detain  the  goods  at  the  port  of  discharge 
for  the  unpaid  freight,  liaron  Parke,  in  delivering  the  judgment,  stated  that 
"  the  word  freight  is  not  used  in  the  sense  that  would  give  a  right  of  lien ; 
.  .  .  the  shipowner  is  entitled  to  lien  on  goods  for  freight  properly  so  called, 
that  is  for  carriage  and  delivery  of  goods,  unless  he  has  entered  into  a 
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contract  incousistent  with  that  lien,  e.g.  as  where  the  contract  is  to  pay 
after  delivery  for  cargo,  and  not  at  time  of  delivery  of  cargo "  {Hoiv  v. 
Kirchner,  18o7,  11  Moo.  P.  C.  21).  On  the  other  hand,  m  a  case  decided 
preWously  to  Kirchner  v.  Venus,  where  a  ship  was  chartered  for  a  round 
voyage  for  £900,  partly  payable  in  advance  by  biU,  and  owners  were  to  have  a 
lien  on  cargo  for  all  freight,  and  the  ship  was  put  up  as  a  general  ship,  and 
the  charterei-3  loaded  some  goods  which  they  consigned  to  persons  at  the 
outward  port  under  biUs  of  lading  signed  by  the  master,  which  made  freight 
payable  at  port  of  loading  one  month  after  sading,  ship  lost  or  not  lost, 
and  the  charterei-s'  bill  was  dishonoured  before  the  ship  arrived,  the  Court 
of  Common  Pleas  held  that  the  shipowners  were  entitled  to  a  lien  against 
the  biU  of  lading  holders  for  the  bill  of  lading  freight,  but  not  for  the  charter 
freight,  though  they  would  have  been  entitled  to  sue  for  this  if  the  master, 
by  giving  bills  of  lading,  had  not  substituted  the  liability  under  the  bill  of 
lading  for  that  imder  the  charter-party  as  against  the  bUl  of  lading  holders 
(Gilkison  V.  Middkfon,  1857,  26  L.  J.  C.  P.  209).  The  Court  of  Queen's 
Bench  similarly,  in  a  case  where  goods  were  consigned  to  persons  abroad 
imder  a  bill  of  lading  which  made  freight  payable  by  shippers  one  month 
after  sailing,  held  that  the  sliipowner  was  entitled  to  a  lien  on  the  goods  for 
unpaid  freight  {Xtisli  v.  G-raham,  1857,  27  L.  J.  Q.  B.  15).  The  test  of 
whether  a  lien  is  given  or  not,  as  pointed  out  by  these  cases,  is  whether  the 
contract  is  inconsistent  with  a  lien.  Carver  thinks  that  in  the  Privy  Council 
cases  it  was  so,  while  in  the  other  cases  it  was  not,  the  Bdls  of  LaiUng  Act 
applying  to  the  latter,  but  not  to  the  former  (663).  Lord  Kuigsdown's 
opinion  that  "  advance  freight  has  not  the  legal  character  of  freight,  and 
does  not  acquire  the  legal  incidents  of  freight,"  has,  however,  so  far  as  lien 
is  concerned,  never  l>een  attacked ;  and  though  perhaps  the  right  to  lien  for 
advance  freight  may  exist  in  certain  cases  without  being  expressly  given  by  the 
contract,  the  safer  general  ride  undoubtedly  is  that  it  must  be  created  by  the 
contract.  If  the  bill  of  lading  represents  that  the  freight  has  been  paid,  the 
shipowner  is  estopped  from  denying  it  as  against  a  bond  fide  holder  of  it. 
for  value,  and  cannot  claim  a  lien  {Hoicard  v.  Tucker,  1831,  1  Barn.  & 
Adol.  712). 

\Miere  the  voyage  is  abandoned,  and  bills  of  lading  are  not  signed, 
though  this  be  owing  to  the  charterer's  failure,  the  sliipo%vner  can  claim  no 
lien  {Nyholm  v.  Child,  1873,  43  L  J.  Bky.  21) ;  nor  can  he  where  the  ship 
is  wrecked  and  the  voyage  is  abandoned,  and  he  does  nothing  in  the  way  of 
salving  either  ship  or  cargo,  although  by  the  bill  of  lading  the  fi^eight  was 
"  payable  at  port  of  discharge,  ship  lost  or  not  lost "  {Nelson  v.  Assoc.  Prot. 
Comm.  Interests,  1873,  43  L.  J.  C.  P.  218).  If  half  the  freight  is  to  be  paid 
in  advance  by  charterer's  acceptance,  and  that  acceptance  is  still  running 
when  the  charterer  l)ecomes  insolvent,  he  htis  no  Ken  for  the  amount  which 
is  covered  by  the  outstanding  acceptance  {Tamvaco  v.  Simpson,  1866,  L.  E. 
1  C.  P.  363) :  but  it  was  not  decided  whether  in  such  a  case,  if  the  sliip  had 
not  arrived  tUl  after  the  dishonour  of  the  acceptance,  the  lien  would  have 
been  available  or  not. 

"Whether  liens  for  freight,  etc.,  given  in  a  charter-party  are  preserved 
against  shippers  or  assignees  of  bills  of  lading,  has  been  already  discussed 
imder  Bills  of  Lading  ;  see  voL  ii.  118  and  119.  Putting  it  shortly,  where 
bills  of  lading  are  given  which  do  not  incorporate,  either  expressly  or  by 
reference,  the  charter-party  liens  for  freight  or  dead  freight,  those  Hens 
cannot  be  made  available  against  shippers  who  are  strangers  to  the  charter- 
party  or  assignees  for  value  of  bills  of  lading,  whether  from  the  charterers 
or  from  strangers  to  the  charter-party,  though  they  have  notice  of  the 
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charter-party,  unless  the  master  had,  to  their  knowledge,  whether  actual  or 
obtainable  by  inquiry,  which  they  ought  to  have  made,  no  authority  to  give 
the  bills  of  lading  (Carver,  675).  Where  a  person  ships  goods  in  a  chartered 
ship  under  contract  with  the  charterer  only,  and  takes  no  bill  of  lading  from 
the  shipowner  or  his  agents,  it  would  seem  that  the  charter-party  liens  can 
be  enforced  against  him.  But  in  a  case  where  a  shipper,  in  ignorance  of  a 
charter-party,  arranged  with  the  master  for  a  certain  freight,  the  master  and 
crew  being  the  shipowner's,  but  the  ship  being  advertised  in  the  charterer's 
name,  and,  instead  of  a  bill  of  lading,  he  was  given  a  receipt  for  goods  from 
the  charterer's  agents,  it  was  held  that  the  charter-party  lien  for  freight  was 
not  enforceable  against  him  {The  Stornoway,  1882,4  Asp.  529;  and  see 
Paul  V.  Birch,  1743,  2  Atk.  621).  Where  goods  have  been  loaded  under  a 
sub-charter,  it  is  too  late  to  insert  in  the  bills  of  lading  a  provision  for 
payment  of  the  freight  under  the  charter-party  for  which  a  lien  was  reserved 
(Tharsis  S.  &  C.  M.  C.  v.  Culliford,  1873,  22  W.  E.  46). 

In  order  to  keep  his  lien,  the  shipowner  must  retain  possession  of  the 
goods  ;  for  the  effect  of  warehousing  them,  see  Cargo  ;  Warehouse.  The 
lien  may  be  lost  by  conduct  inconsistent  with  it,  i.e.  taking  a  bill  of  exchange ; 
but  if  the  bill  be  dishonoured  at  maturity  before  the  goods  are  delivered,  the 
lien  will  revive.  It  may  also  be  lost  by  the  goods  being  taken  in  execution, 
and  sold  at  the  suit  of  the  shipowner,  or  by  his  claiming  to  hold  them  other- 
wise than  under  the  lien  (Carver,  679  and  680;  and  see  Lien).  The  ship- 
owner's lien  for  charter-party  freight  against  the  charterer  is  not  lost  by  his 
delivering  the  cargo  to  consignees,  and  collecting  freights  due  under  bills 
of  lading  {Christie,  v.  Letois,  1821,  2  B.  &  B.  410 ;  23  E.  E.  483).  If  the 
contract  becomes  impossible  of  performance,  e.g.  by  there  being  no  means  of 
carrying  the  goods  on,  the  lien  lapses  (Nelson  v.  Assoc.  Prot.  Comvi.  Interests, 
1873,  43  L.  J.  C.  P.  218)  ;  but  if  the  shipowner  can  tranship,  and  does  so, 
it  seems  that  it  is  retained  {Matthews  v.  Gibls,  1860,  30  L.  J.  Q.  B.  55) ; 
and  where  a  cargo  could  not  be  delivered  at  the  place  ordered  by  the 
charterer,  but  was  delivered  at  a  port  within  the  scope  of  the  charter, 
the  chartered  lien  continued  in  force  {The  Teutonia,  1872,  L.  E.  4  P.  C. 
171). 

For  the  rights  of  freighters  and  shippers  of  cargo  in  rem  and  in  personam 
against  a  ship  for  breach  of  the  contract  of  carriage,  see  Admiralty  Action  ; 
Bills  of  Lading  ;  Charter-Party. 

[Authorities. — Carver,  Carriage  hy  Sea ;  Abbott,  Merchant  Shipping."] 


French  (or  Fancy)  Bread. — Ordinary  bread  must  be  sold  by 
weight  and  in  no  other  manner ;  and  every  baker  or  seller  of  bread  (includ- 
ing a  baker  delivering  bread  to  a  customer  in  a  cart  at  his  house  in  pursu- 
ance of  a  general  order  {Eohinson  v.  Cli^,  1876,  1  Ex.  D.  294))  contravening 
this  requisite  is  liable  for  each  offence  to  a  penalty  not  exceeding  forty 
shillings  (6  &  7  Will.  c.  37,  s.  4).  "  French  or  fancy  bread  or  rolls  "  is,  how- 
ever, excepted  from  this  prohibition  {ibid).  It  is  not  the  quality  of  bread 
which  makes  it  "  French  or  fancy."  The  test  is  whether,  in  the  language 
of  the  section,  it  was  "  usually  sold  as  French  or  fancy  bread "  at  the 
commencement  of  the  Bread  Act,  1836  (viz.  1st  October  1836)  {Aerated 
Bread  Co.  v.  Gregg,  1873,  L.  E.  8  Q.  B.  355,  dissenting  from  the  opinion  to 
the  contrary  of  the  majority  of  the  judges  in  B.  v.  Wood,  1869,  L.  E. 
4  Q.  B.  599).  In  the  former  case  it  was  held  that  bread  made  in  separate 
loaves  which  were  put  separately  in  the  oven,  so  as  to  be  baked  crusty  all 
over,  but  possessing  the  same  ingredients  as   ordinary   bread,  with    the 
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superaddition   of   carbonic   acid   gas,  was   not  "  French   or  fancy  bread " 
within  the  meaning  of  the  statute. 


French  Law. — The  history  of  French  law  does  not  fall  within 
the  scope  of  this"  work,  unless  in  so  far  as  it  serves  to  explain  the  origin  of 
the  laws  now  in  force  in  Quebec  and  other  parts  of  the  British  Empire. 

In  France,  as  in  Western  Europe  generally,  the  Eoman  law,  as  embodied 
in  the  Code  of  Theodosius,  may  be  regarded  as  the  basis  of  the  local  law. 
The  capitularies  of  the  Frankish  emperors  were  framed  on  Eoman  models  ; 
but  in  course  of  time  the  unity  of  the  imperial  system  was  lost,  and  each 
district  developed  its  own  feudal  custom.  These  customs  were  reduced  to 
writing  at  an  early  period ;  the  Coiitumc  of  a  French  province  was  not  an 
oral  tradition,  but  a  body  of  carefully  framed  rules.  Thus,  for  example,  the 
duchy  of  Xormandy  has  its  Trh-ancien  Coutiimier  and  Grand  Coidiunicr — 
documents  which  are  still  of  practical  importance  in  relation  to  the  laws  of 
the  Channel  Island.?  {q.v.). 

The  Coutume  of  Paris,  introduced  by  royal  edicts  into  the  French  colonies, 
formed  the  basis  of  the  law  in  Quebec  and  elsewhere.  The  diversity  of 
provincial  customs,  and  the  oppressive  incidents  of  feudal  jurisdiction,  were 
the  cause  of  frequent  complaint.  When  the  provinces  were  united  under 
one  strongly  centralised  Government,  the  king  and  his  advisers  endeavoured 
to  make  the  administration  of  justice  more  systematic  by  means  of  Ordon- 
nances  or  royal  orders ;  these  measures  were  sometimes  resisted,and  there  were 
eminent  lawyers  who  maintained  that  an  Ordonnance  affecting  established 
rights  ought  not  to  be  issued  unless  on  the  petition  or  with  the  approval  of 
the  States-General.  Special  importance  attaches  to  the  Ordonnance  of 
Moulins  (1566),  and  to  the  three  great  Ordonnances  in  which  the  Chancellor 
Daguesseau  codified  the  law  relating  to  donations,  testaments,  and  substitu- 
tions. 

In  the  sixteenth  century,  Charles  du  Moulin  (1500-54)  endeavoured  to 
show  that  the  Coiltumes  might  be  harmonised,  by  comparing  them  in  detail, 
and  by  studying  them  in  the  light  of  general  principles.  He  was  followed 
in  this  line  of  inquiry  by  Antoine  Loisel,  and  by  Domat  (1625-96),  whose 
great  work,  Zcs  Lois  Civiles  dans  Icur  Ordre  Xaturel,  may  be  said  to  have 
laid  the  foundation  of  the  Codes.  Domat  owed  much  to  the  friendship  of 
Councillor  Daguesseau ;  he  resided  in  his  friend's  house,  and  directed  the 
legal  studies  of  his  son,  Henri-Frangois  Daguesseau  (1668-1752),  afterwards 
Chancellor.  Among  the  many  scholars  who  looked  to  the  learned  Chancellor 
as  their  patron,  the  most  famous  was  E.  J.  Pothier  (1699-1772),  who 
occupied  a  subordinate  judicial  position  at  Orleans.  Pothier's  works — his 
commentary  on  the  Coutume  of  Orleans,  his  monumental  attempt  to  rewrite 
the  Pandects,  his  lucid  and  interesting  Treatise  on  Obligations — were  widely 
accepted  and  used  as  text-books ;  they  have  done  much  to  fix  the  rules  of 
modern  French  law. 

On  the  21st  August  1790,  the  Constituent  Assembly  decided  that  the 
laws  should  be  made  clear  and  simple ;  after  many  delays,  their  project 
resulted  in  the  formation  of  the  five  Codes  now  in  use  (see  the  article  Code 
Napoleon).  Besides  these  five,  there  is  a  Code  Forestier,  which  applies  to 
the  forests  which  are  the  property  of  the  State. 

{Authorities. — Viollet,  PrMs  de  VHistoire  du  Droit  Francais  ;  Ferrieres, 
Coutume  de  Paris  ;  Rccueil  des  Anciennes  Lois,  and  works  of  the  authors  men- 
tioned in  the  foregoing  article.  For  the  Codes,  the  edition  annotated  by  Sirey 
is  much  used  by  practitioners.     Much  information  as  to  the  history  and 
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detailed  rules  of  French  law  will  he  found,  arranged  alphabetically,  in  the 
voluminous  Repertoire  of  Dalloz  ;  see  also  the  annual  volumes  of  Dalloz, 
Jurisjprudence  Gin4ralei\ 


Frequenting-.— The  Vagrancy  Act,  1824  (5  Geo.  iv.  c.  83,  s.  4), 
and  the  Prevention  of  Crimes  Act,  1871  (34  &  35  Vict.  c.  112,  s.  15), 
punish  persons  "  frequenting  "  a  public  street  with  intent  to  commit  felony. 
In  Clark  v.  E.,  1885,  14  Q.  B.  D.  92,  this  was  held  insufficient  to  warrant 
conviction  of  a  person  merely  "  loitering,"  and  the  Acts  were  amended  by 
54  &  55  Vict.  c.  69,  s.  7,  so  as  to  include  loiterers.  See  also  Intoxicating 
Liquors  {Offences). 


Fresh  Step. — Appearance  to  a  writ,  irregularly  issued,  is  a 
"  fresh  step  "  within  E.  S.  C.,  Order  70,  r.  2  (dealing  with  applications  to 
set  aside  for  irregularity);  and  see  vol.  i.  at  p.  301. 


Friendly  Societies. — Mutual  benefit  societies  were  first 
recognised  by  law  in  1793  (33  Geo.  iii.  c.  54),  but  their  legal  status 
depended  on  their  enrolment  with  the  clerk  of  the  peace  and  confirmation 
of  their  rules  by  justices.  These  conditions  were  doubtless  imposed  in 
view  of  the  Jacobin  clubs,  corresponding  societies,  and  other  suspected 
organisations  in  vogue  at  that  epoch  (see  39  Geo.  lii.  c.  79  ;  57  Geo.  ill. 
c.  19).  Since  1793  there  has  been  a  steady  flow  of  amending  legislation  on 
the  subject,  varied  at  intervals  of  a  generation  by  Consolidation  Acts  of  1829, 
1850,  1875,  and  lastly  in  1896  by  two  Acts,  the  Friendly  Societies  Act 
(59  &  60  Vict.  c.  25),  and  the  Collecting  Societies  Act,  1896  (C.  26).  A 
table  showing  the  mode  in  which  prior  legislation  has  been  rearranged  is 
given  in  the  Chief  Eegistrar's  Eeport  for  1896,  Pari.  Pap.  1897,  C.  97, 
p.  140.  By  these  Acts  and  Treasury  Eegulations  of  1897  (St.  E.  &  0., 
No.  6,  of  January  1,  1897,  Pari.  Pap.  1897,  C.  97,  p.  143,  and  St.  E.  &  0., 
No.  428,  of  June  15,  1897)  all  friendly  societies  are  now  regulated. 

It  is  impossible  to  do  more  here  than  give  a  brief  resumd  of  the  law  as 
it  now  stands.  The  subject  is  dealt  with  from  historical,  administrative, 
and  judicial  aspects  in  the  sixteen  Statutory  Annual  Eeports  presented  by 
the  Eegistrars  to  Parliament,  of  which  a  general  index  has  now  been  printed. 
That  of  1896  (Pari.  Pap.  1897,  C.  97,  i.  ii.  iii.)  is  the  most  complete  treatise 
and  commentary  on  the  Act  as  yet  available.  But  valuable  information 
will  be  found  in  Baden  Fuller  on  Friendly  Societies,  1896,  and  from  the 
point  of  view  of  collecting  societies  in  Diprose  and  Gammon's  Friendly 
Societies  Law  Cases,  1897. 

Societies  and  their  branches  in  existence  before  January  1,  1897,  are 
treated  as  if  registered  under  the  Act  of  1896,  if  they  or  their  rules  were 
enrolled,  certified,  or  registered  under  prior  Acts,  and  their  rules  continue 
in  force  until  altered  or  rescinded,  except  so  far  as  they  conflict  with  express 
provisions  of  the  Act  of  1896  (s.  101),  and  in  particular  the  contingent 
annual  payments  to  which  members  or  their  nominees  may  be  entitled  under 
the  rules  of  societies  or  branches  established  before  August  15, 1850,  are  left 
unaffected  (ss.  40-101  (2)).  A  similar  provision  was  contained  in  the  Act 
of  1875,  as  to  the  effect  whereof  see  Rudd  v.  James,  [1896]  2  Ch.  544.  The 
number  of  such  societies  existing  on  January  1, 1896,  was  24,853.  A  complete 
list  of  those  registered  in  1896  is  given  in  Pari.  Pap.  1897,  C.  97,  p.  215. 
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The  Friendly  Societies  Act,  1896,  applies  to  the  following  classes  of 
societies : — 

1.  Friendly  Societies  proper,  formed  by  voluntary  subscriptions  (supple- 
mented or  not  by  donations)  for  all  or  any  of  the  purposes  following  (s.  8) : — 

(a)  Eelief  or  maintenance  of  members  in  sickness  or  bodily  or  mental 
infirmity,  or  in  old  age  {i.e.  after  fifty),  or  when  travelling  in  search  of 
work,  or  in  distress,  or  on  shipwreck,  or  loss  of  boats  or  nets;  relief  or 
maintenance  in  the  events  above  italicised  of  a  member's  spouse  or  children, 
or  dependents,  near  of  kin,  or  orphan  wards,  or  his  orphan  children  during 
minority ;  endowment  of  a  member  or  his  nominees  at  any  age. 

(b)  Insurance  in  the  cases  following: — Of  money  to  be  paid  on  the 
birth  of  a  member's  child,  or  on  the  death  of  a  member,  or  for  the  funeral 
expenses  of  his  spouse,  child,  or  widow,  subject  to  restrictions  as  to  the 
amount  payable  on  the  death  of  a  child  under  five  (s.  62)  ;  against  loss  by 
fire,  not  exceeding  £15,  of  a  member's  tools  or  implements  of  trade  (s.  81  (e)). 

The  benefits  to  be  assured  must,  if  annuities,  not  exceed  £50  per 
annum,  nor  a  gross  sum  of  £200  (ss.  81  (e),  41),  Societies  of  this  kind  are 
not  charities  {Cunnack  v.  Edwards,  [1896]  2  Ch.  679).  Annuity  societies 
are  not  allowed  to  be  registered  unless  their  actuarial  valuations  have 
been  approved  (s.  16). 

Societies  of  Class  1.  do  not  fall  within  the  Life  Assurance  Companies 
Act,  1870  (33  &  34  Vict,  c  61,  s.  2).  See  Xeicbold  Friendly  Society  v. 
Barloic,  [1893]  2  Q.  B.  128 ;  Industrial  AssuPvANce  Society. 

2.  Cattle  Insurance  Societies,  for  insuring  to  any  amount  against  loss  by 
death  of  neat  cattle,  sheep,  lambs,  swine,  and  horses  from  disease  or  other- 
wise (s.  8  (2)). 

3.  Benevolent  Societies,  formed  for  any  benevolent  or  "charitable" 
purposes  as  distinct  from  mutual  purposes,  i.e.  for  pro\'iding  benefits  for  non- 
members.  As  to  what  is  a  charity,  see  Income  Tax  Commissioiurs  v.  Femsel, 
[1891]  App.  Cas.  531 ;  Cunnack  v.  Edwards,  [1896]  2  Ch.  696  ;  In  re  Buck, 
[1896]  2  Ch.  727. 

4.  Working  Mens  Clubs,  for  purposes  of  social  intercourse,  mutual 
helpfulness,  and  moral  improvement,  and  rational  recreation,  or  any  one  of 
them  (s.  8  (4)). 

5.  Sjjecially  authorised  Societies,  for  a  purpose  which  the  Treasury 
authorises  as  one  to  which  the  Act  of  1896  should  be  extended  (s.  8  (5)). 
A  list  of  the  Treasury  authorities  is  given  in  Chit.  Stat,  for  1896,  p.  137,  to 
which  is  to  be  added  a  minute  of  15th  Jime  1893  as  to  societies  "  for  the 
promotion  of  the  pursuit  of  angling."  The  purposes  include  quoits,  music, 
literatiu-e,  cookery,  science,  agriculture,  bicycling,  and  the  provision  (subject 
to  the  law  of  champerty  and  maintenance)  of  legal  aid  in  claims  under  the 
Employers'  Liability  Act,  1880  (ubi  suj).,  15).  The  procedure  as  to  register- 
ing these  societies  is  modified  by  the  Act  of  1896,  and  the  sections  of  the 
Act  which  do  and  do  not  apply  to  such  societies  are  specified  on  form  A  2 
scheduled  to  the  Treasury  Ee'gulations,  1897  (vide  Pari  Pap.  1897,  C.  97, 
pp.  26,  27,  28,  153). 

Collecting  Societies  faU  under  the  Friendly  Societies  Act,  1896,  as  to 
registration.  The  registered  societies  number  about  forty,  and  have  a 
very  large  average  memberehip  (90,000)  as  compared  with  the  non-collect- 
ing societies  (Pari.  Pap.  1897,  C.  97,  p.  2).  The  number  of  unregistered 
collecting  societies  is  unknown,  but  they  are  subject  to  the  Act  of  1896 
(c.  26).     As  to  Industrial  Assurance  Societies,  see  that  title. 

All  these  classes  may  be  registered  imder  the  Act,  and  may  be  registered 
by  following  the  procedure  indicated  by  sees.  9-16  and  the  schedules  of  the 
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Act  of  1896,  and  the  Treasury  Kegulatioiis  of  1897,  rr.  3-9.  The  procedure 
involves  lodging  a  copy  of  their  rules,  and  of  any  amendments  made.  Model 
rules  have  been  prepared  by  the  chief  registrar  (Pari.  Pap.  1897,  C.  97, 
p.  188)  embodying  the  requirements  of  Sched.  1  of  the  Act  of  1896, 
c.  25.  Where  a  society  has  branches,  i.e.  a  number  of  the  members  of  a 
society  (under  the  control  of  a  central  body)  who  have  a  separate  fund  under 
their  own  administration,  but  are  bound  to  contribute  to  a  fund  under  the 
control  of  a  central  body  (s.  106),  the  registration  is  subject  to  sees.  17-22 
and  Treasury  liegulations  10-13.  Branches  may  secede  from  the  parent 
society  (see  Diprose,  pp.  150-156).  Appeals  lie  to  the  chief  registrar  from 
the  refusal  by  an  assistant  registrar  to  register  societies  or  amendments  of 
rules  (59  &  60  Vict.  c.  25,  s.  12;  Pari.  Pap.  1897,  C.  97,  pp.  28,  31). 

Consequences  of  Registration  —  Ohligations.  —  Registered  societies  are 
subjected  to  the  Treasury  Eegulations,  1897,  14-20.  They  cannot  recover 
members'  subscriptions  by  action  (s.  23)  except  in  the  case  of  such  cattle 
insurance  societies  as  have  rules  providing  for  recovery  of  sums  payable 
thereunder,  or  of  specially  authorised  societies  which  the  Treasury  allows  to 
have  such  right  and  rules  (s.  31).  They  must  have  a  registered  office  (s.  24), 
trustees  (s.  25),  annual  audit  (s.  26),  and  make  annual  returns  (ss.  27,  84,  88). 
A  guide  to  making  up  such  returns  has  been  framed  by  the  chief  registrar 
(Pari.  Pap.  1897,  C.  97,  p.  37).  They  must  also  make  a  quinquennial  valua- 
tion of  assets  (s.  28 ;  Pari.  Pap.  1896,  C.  94,  p.  16 ;  1897,  C.  97,  p.  39),  and 
keep  in  a  conspicuous  place  in  the  office  copies  of  balance-sheet,  valuation, 
and  auditors'  reports  (s.  29).  The  Treasury  may  appoint  public  auditors  and 
valuers  to  be  employed  at  the  option  of  the  societies,  at  feet,  to  be  settled  by 
tlie  Treasury.  The  latest  minutes  on  the  subject  are  printed  in  Baden 
Fuller,  pp.  155-169.  One  hundred  public  auditors  were  appointed  in  1896, 
but  their  services  are  not  in  great  demand,  from  the  societies  preferring  their 
own  auditors  (Pari.  Pap.  1897,  C.  97,  pp.  31,  41). 

The  object  of  the  quinquennial  valuation  is  to  enable  the  chief  registrar  to 
prepare  and  publish  information  on  the  statistics  of  life  and  sickness,  and  to 
ascertain  the  solvency  of  the  societies  and  the  adequacy  of  the  actuarial  cal- 
culations on  which  the  contributions  are  based  (see  Pari.  Pap.  1897,  C.  97, 
pp.  18-24).  An  elaborate  report  on  the  sickness  and  mortality  experience 
deduced  from  the  returns  of  1856  to  1880  was  published  in  1896  (Pari.  Pap. 
1896,  C.  303). 

Benevolent  societies,  working  men's  clubs,  and  cattle  insurance  societies 
are  not  liable  to  quinquennial  valuation,  nor  are  special  authorised  societies, 
unless  the  registrar  so  directs,  and  he  is  given  a  dispensing  power  in  case  of 
friendly  societies  (s.  28  (5)).     (Pari.  Pap.  1897,  C.  94,  p.  39.) 

Consequences  of  Registration — Privileges. — Societies  under  any  of  the 
above  heads  which  are  registered  and  conform  to  sec.  32  are  not  within  the 
Unlawful  Societies  Act,  1799,  or  the  Seditious  Meetings  Act,  1824.  Un- 
registered societies  which  exact  any  unauthorised  test  or  declaration  appear 
to  fall  within  these  Acts.  The  exact  legal  status  of  an  unregistered  society 
is  difficult  to  define  (see  Baden  Fuller,  Friendly  Societies,  22,  23) ;  but  apart 
from  the  old  Acts,  even  if  illegal,  it  is  not  criminal,  and  its  members  appear 
to  be  joint  beneficial  owners  of  its  property  for  purposes  of  civil  as  of  criminal 
proceedings  to  protect  their  property  {R.  v.  Stainer,  1869,  L.  E.  1  C.  C.  E. 
230 ;  R.  v.  Tankard,  [1894]  1  Q.  B.  548),  even  though  they  may  not  be  a 
copartnership  (see  R.  v.  Rohson,  1886,  16  Q.  B.  D.  237). 

It  has  been  held  by  justices  that  sec.  28  of  the  Act  of  1875  (s.  84  (c)  of 
the  1896  Act),  imposing  a  penalty  for  paying  on  death  of  an  insured  child 
without  production  of  a  death  certificate,  appHes  to  unregistered  societies 
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(Pari.  Pap.  1896,  C.  94,  p.  11).  Where  the  society  is  registered  and  the 
offender  is  clerk  or  servant  to  the  trustees,  he  may  be  prosecuted  for 
embezzlement  or  larceny  {B.  v.  Miller,  1842,  2  Moo.  C.  C.  249;  E.  v. 
Murphy,  1850,  4  Cox  C.  C.  101 ;  B.  v.  Proud,  1861,  31  L.  J.  M.  C.  71),  or 
for  false  pretences  {B.  v.  Dent,  1  C.  &  M.  249 ;  B.  v.  Wooley,  1850,  1  Den. 
557 ;  B.  V.  Welman,  1853,  1  Dears.  &  P.  189). 

Neglect  by  a  society  or  its  officers  of  its  obligations  under  the  Act  is 
summarily  punishable  in  the  cases  enumerated  In  sees.  84-86,  89,  91,  92,  93 
of  the  Act,  and  also  may  involve  exercise  of  the  supervisory  and  disciplinary 
powers  of  the  registrar.  Prosecutions  are  frequent  (see  Pari.  Pap.  1896, 
C.  94,  pp.  13,  297,  300  ;  1897,  C.  97,  pp.  17,  267). 

A  registered  society  differs  from  a  company  under  the  Companies 
Acts,  not  in  the  minimum  number  of  members,  which  is  the  same,  namely, 
seven,  nor  in  the  need  of  being  registered,  which  exists  as  to  both,  but 
under  different  officers;  but  in  the  fact  that  it  does  not  thereby  become 
a  corporation  and  is  in  legal  proceedings  represented  by  its  trustees 
suing  as  such.  Power  to  become  a  joint-stock  company  is  given,  but 
not  often  exercised  (s.  94).  A  friendly  society  has  through  its  trustees 
all  the  ordinary  civil  rights  of  a  legal  person,  plus  the  special  right  of 
settling  disputes,  and  special  remedies  in  respect  of  the  misappropriation 
of  its  funds  (ss.  84-93).  The  remedies  of  the  society  against  persons  who 
have  misappropriated  its  funds  are  (1)  by  action  by  the  trustees  against  the 
offender  for  money  had  and  received  (Sijiden  v.  Banhes,  1861,  3  El.  &  El. 
623)  ;  (2)  by  summary  proceedings  for  a  penalty  under  the  Acts,  which,  if 
resulting  in  an  order  under  sec.  87,  are  a  bar  to  an  action  for  the  same 
moneys  {Vernon  v.  Watson,  [l^^l]  2  Q.  B.  288);  (3)  by  indictment  for 
larceny  or  embezzlement.  Registered  societies  are  subject  to  Treasury  Regu- 
lations, 1897,  rr.  21-24.  They  are  exempt  from  certain  stamp  duties  (s.  33) 
and  income  tax,  have  privileges  as  to  transfer  of  stock  standing  in  the  name 
of  trustees,  and  investment,  priority  of  claim  after  the  Crown  against  the 
estates  of  accountable  officers  in  respect  of  monevs  received  virtute  officii 
(s  35  ;  In  re  Miller,  [1893]  1  Q.  B.  327  ;  In  re  Abcrdein,  1896,  W.  N.  154  (5); 
Pari.  Pap.  1897,  C.  97,  p.  45),  membership  of  minors  (s.  36),  and  subscriptions 
to  hospitals  and  similar  institutions  in  the  interest  of  the  society  (s.  37). 
The  management  and  investment  of  property  and  funds  are  regulated  by 
sees.  44-55  and  the  registered  rules.  Elaborate  provisions  are  made 
(ss.  69-75)  for  the  change  of  name,  amalgamation  of  societies,  or  their  con- 
version into  companies  under  the  Companies  Acts,  1862  to  1890.  Un- 
authorised promotion  of  amalgamation  by  officials  is  punishable  on  simimary 
conviction  (s.  90). 

Property  and  Investments. — The  investment  of  the  funds  of  friendly 
societies  is  regulated  by  sees.  44-53  of  the  Act  of  1896.  Subject  to  the 
rules  of  the  society,  a  number  of  enactments  not  repealed  by  the  Act 
relate  to  such  investment  (3  &  4  WiU.  iv.  c.  14,  s.  25 ;  and  23  &  24  Vict, 
c.  137  ;  2^6  &  27  Vict.  c.  87,  ss.  60,  68  ;  40  &  41  Vict.  c.  13,  ss.  16, 17  ;  46  &  47 
Vict.  c.  72,  s.  21),  but  they  seem  to  be  superseded  by  the  express  provisions 
of  the  Act  of  1896  as  to  investments  in  savings  banks  and  with  the  National 
Debt  Commissioners. 

Investments  with  the  National  Debt  Commissioners  are  in  substance 
guaranteed  by  the  State  (45  &  46  Vict.  c.  72,  s.  21),  and  provision  is  made 
for  the  disposal  of  any  surplus  from  the  friendly  societies  fund,  and 
the  rendering  of  an  annual  account  of  it  to  Parliament  (40  &  41  Vict.  c.  13, 
ss.  16,  17).  As  to  forgeries  affecting  property  of  friendly  societies,  see 
Forged  Tkansfer. 
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It  is  said  that  an  incorporated  bank  cannot  be  treasurer  of  a  friendly 
society  {Ex  parte  Swansea  Friendly  Society,  1879,  Diprose,  p.  59). 

Members'  Bights. — The  rights  of  members  are  regulated  by  the  registered 
rules  and  any  amendments  made  even  without  their  assent  which  are 
binding  on  them  (Stooke  v.  Mutual  Provident,  1891,  Diprose,  p,  195 ;  Dixon 
V.  Thompson,  1893,  Diprose,  p.  46  ;  Souter  v.  Davies,  1895,  Diprose,  p.  69). 
They  are  also  entitled  to  copies  of  rules  and  annual  returns,  and  to  inspect 
the  books  except  loan  accounts  of  other  members  (ss.  38-41).  The  limit  of 
benefit  (s.  41)  in  a  friendly  society  has  already  been  stated.  Militiamen 
and  naval  or  other  volunteers  are  protected  from  forfeitures  for  absence  on 
service  (s.  43).  The  payments  on  the  death  of  members  and  children  are 
regulated  by  sees.  56-66,  which  provide  for  a  substitute  for  representation 
by  means  of  nomination ;  and  as  to  the  death  duties  payable,  see  Death 
Duties.  The  Provident  Nominations  and  Small  Intestacies  Act,  1883,  no 
longer  applies  to  registered  societies  (1896,  c.  25,  s.  107). 

The  provisions  of  sec.  23  of  the  Divided  Parishes  Act,  1876,  as  to 
payments  to  the  poor-law  authority  by  trustees  of  annuities  payable  to 
chargeable  paupers,  do  not  apply  to  moneys  to  which  the  pauper  is  entitled 
as  member  of  a  benefit  or  friendly  society  (42  Vict.  c.  12,  s.  1).  But  under 
the  later  enactment,  which  does  not  extend  to  trade  unions  {Winder  v. 
Kingston-on-Hull,  1888,  20  Q.  B.  D.  412),  the  poor-law  guardians,  where  the 
right  to  receive  the  benefit  is  undisputed,  and  if  there  is  no  wife  or  relative 
dependent  on  the  pauper,  whether  he  be  lunatic  or  sane  {B.  v.  Bichardson, 
[1894]  2  Q.  B.  923),  and  is  not  excluded  by  the  rules  {Caisier  Union  v. 
Cleaver,  1893,  56  J.  P.  503),  may  obtain  an  order  from  a  Court  of  summary 
jurisdiction,  enforceable  by  distress  {B.  v.  Swindon  JJ.,  1880,  42  J.  P.  407), 
against  the  society  for  the  cost  of  relief  duly  given  under  the  poor  law,  if 
the  guardians  or  the  relieving  officer  have  declared  the  relief  a  loan,  and 
have  given  the  society,  within  thirty  days  of  the  declaration,  written  notice 
thereof. 

Guardians  of  the  poor  may  grant  outdoor  relief  to  members  of  "  friendly 
societies"  in  receipt  of  benefit,  and  have  a  discretion  in  computing  the 
amount  of  relief  to  ignore  the  amount  of  benefit  received  (57  &  58  Vict. 
c.  25,  s.  1). 

Disputes. — Sec.  68  deals  with  the  settlement  of  disputes  by  arbitration 
under  the  rules,  or  reference  to  the  chief  registrar,  in  accordance  with 
Treasury  Eegulations  (1897,  rr.  26-32),  or  in  the  absence  of  provision  in 
the  rules  by  a  County  Court  or  Court  of  summary  jurisdiction.  The  Court 
registrar,  or  arbitrator,  may,  but  cannot  be  compelled  to,  state  a  special  case 
for  the  High  Court.  The  limits  of  the  jurisdiction  of  the  domestic  tribunal 
created  by  the  enactments  consolidated  in  this  section,  and  more  clearly 
defined  thereby,  are  considered  in  Falliser  v.  Dale,  [1897]  1  Q.  B.  207  ; 
criticised  by  the  chief  registrar  (1897,  C.  97,  p.  54).  But  its  general 
interest  is  to  keep  cases  out  of  the  High  Court  {Norton  v.  Counties  Con- 
servative Building  Society,  [1895]  1  Q.  B.  246).  Disputes  may  be  referred 
to  the  chief  registrar  by  the  disputants  or  the  High  Court,  and  his  decisions 
are  reported  in  his  annual  reports  (see  Pari.  Pap.  1896,  C.  94 ;  1897,  C.  97, 
pp.  47,  63). 

The  justices  cannot  interfere  with  the  award  of  an  arbitrator  {Bache  v. 
Billingham,  [1894]  1  Q.  B.  107),  unless  it  has  been  set  aside  for  impropriety. 
Supervision.— Thd  staff  for  supervision  and  control  of  friendly  societies- 
consists  of  a  chief  registrar,  and  one  or  more  assistant  registrars  for  England 
attached  to  the  Central  Office,  and  having  such  assistants  skilled  as  actuaries 
or  accountants  as  the  Treasury  approve.      The  salaries  and  expenses  of  the 
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office,  and  administration  of  the  Act,  are  defrayed  by  Parliament,  subject  to 
Treasury  control  (s.  5).  The  office  has  the  function  of  registration  and 
supervision  and  examination  of  the  rules,  and  of  the  actuarial  estimates 
of  societies,  and,  on  reference,  of  determining  disputes ;  and  is  also  imder 
sees.  76-83  authorised  to  institute  an  inspection  of  the  affairs  of  a  society, 
and  if  the  facts  require  it,  to  cancel  or  suspend  the  registration  of  the 
society,  and  dissolve  it  and  wind  up  its  affairs  (see  Wilmot  v.  Grace,  [1892] 
1  Q.  B.  812).  As  to  the  causes  and  extent  of  cancellation,  suspension, 
and  dissolution,  see  Pari.  Pap.  1896,  C.  94,  pp.  16,  277-285 ;  1897,  C.  97, 
pp.  14,  15,  248-264. 

The  fees  taken  in  the  registry  are  prescribed  by  the  Treasury  Eegula- 
tions,  1896,  70-73,  and  the  forms  in  use  for  rules,  etc.,  are  scheduled  to  the 
Treasury  Eegulations.  Docimients  required  to  be  sent  to  the  registry  by 
societies  are  registered  and  recorded  by  the  registrar  (s.  7),  subject  to  a 
power  of  destroying  valueless  documents  (St.  E.  &  0.  1896,  p.  576). 

The  chief  registrar  has  also  duties  of  registration,  supervision,  and 
control  over  Building  Societies,  Industrial  Assurance  Societies, 
Industrial  and  Provident  Societies,  Loan  Societies,  Savings  Banks 
{Trustees  and  Railway),  Scientific  and  Literary  Societies,  and  Trade 
Unions  {qq.v.). 

[Authorities. — Pratt  on  Friendly  Societies,  13th  ed.,  1897 ;  Fuller, 
Friendly  Societies,  1896 ;  and  authorities  cited  in  the  text.} 


Friendly  Suit. — A  suit  brought  by  arrangement  between  parties 
to  obtain  a  decision  of  the  Court  upon  some  matter  in  issue  between  them. 
In  the  old  Chancery  practice  the  term  was  frequently  used  in  connection 
with  administration  actions  to  compel  creditors  to  take  an  equal  distribu- 
tion of  the  assets ;  for  this  purpose  the  Court  allowed  a  friendly  bill  to  be 
filed  against  executors  or  administrators  in  a  suit  nominally  at  the  instance 
of  a  creditor,  but  in  truth  by  the  executors  or  administrators  themselves 
(see  WiUiams,  F.cecutors,  8th  ed.,  1926). 


From . — The  word  " from "  is  used  in  law  in  a  considerable  variety  of 
senses  and  juxtapositions,  of  which  only  the  principal  can  be  indicated 
here.  Sometimes  it  is  equivalent  to  "  within,"  i.e.  two  specified  periods  of 
time.  Here  a  reasonable  mean  between  the  two  extremes  is  expected  to 
be  observed  in  any  event.  See  Ashforth  v.  Bedford,  1873,  L.  E.  9  C.  P.  22 ; 
reported  sub  n/)m.  Ashworth  v.  Bedford,  43  L.  J.  C.  P.  58 ;  see  further, 
About  (as  to  the  distinction  between  words  of  estimation  and  words  of  con- 
tract) :  After  ;  At  and  after  ;  Say.  Sometimes  "  from  "  is  used  to  indicate 
a  point  of  time,  e.g.  at  or  after  which  a  certain  obligation,  etc.,  begins. 
Here  the  first  terminal  is  included  or  excluded  according  to  the  subject- 
matter  of  the  context  (  Williams  v.  Nash,  1859,  28  L.  J.  Ch.  886 ;  cp.  also 
From  and  after ;  From  henceforth ;  From  the  Day  of  the  Bate ;  and 
Stroud,  Jud.  Diet.,  ad  loc. ;  also  the  later  case  of  South  Staffordshire  Tramways 
Go.  V.  Sickness  and  Accident  Assurance  Association,  [1891]  1  Q.  B.  402).  As  to 
the  phrase  "from  time  to  time"  see  Lawrie  v.  Lees,  1881,  7  App.  Cas.  19, 
and  Stroud,  Jud.  Diet. 


Frontier. — The   boundary   of   a   State.      On   land  it   is   usually 
indicated  by  posts  set  up  at  intervals  from  each  other,  where  not  marked 
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by  other  physical  signs.  Seawards  the  frontier  extends  to  the  limit  of 
territorial  waters  {q.v.),  and  when  a  river  passes  between  two  States,  in  the 
absence  of  immemorial  usage  in  favour  of  one  or  the  other,  the  frontier  is 
held  to  pass  through  the  middle  of  the  river  course  (see  Pkescriptiox  {Intern. 
Law);  Stkait;  Thalweg;  Venezuela  Frontier  Case). 


Front  Main  Wall. — See  London  (County),  ^gmZc^iTi^s. 


Frost. — 1.  Where  performance  by  the  shipowner  of  a  contract 
of  carriage  by  sea  is  prevented  or  delayed  by  frost,  the  delay  or  non-per- 
formance is  treated  as  excused  by  the  act  of  God  or  vis  major,  where  the 
frost  is  extraordinary  or  its  eifect  could  not  have  been  prevented  by  any 
reasonal)le  amount  of  care  and  foresight  {Siordet  v.  Hall,  1828,4  Bing.  607;  29 
E.  K.  651).  But  in  such  contracts  and  marine  insurance  policies  frost  has  been 
held  not  to  be  a  "  peril  of  the  sea  "  (Scrutton  on  CJiarter-Party,  3rd  ed.,  177). 

In  charter-parties,  apart  from  express  exceptions,  the  charterer  is  not 
protected  against  the  prevention  by  frost  or  ice  from  transmitting  a  cargo 
to  the  port  of  loading  {Kearon  v.  Pearson,  1861,  31  L.  J.  Ex.  1 ;  Hudson  v. 
Ede,  1867-68,  L.  E.  2  Q.  B.  566 ;  3  Q.  B.  412 ;  Coverdale  v.  Grant,  1885, 
9  App.  Cas.  470).  But  he  is  not  liable  for  delays  caused  after  loading  by 
frost  or  ice,  the  risk  of  which  falls  on  the  shipowner  {Pringle  v.  Mollet, 
1840,  6  Mee.  &  W.  80).  It  is  usual  in  charter-parties  to  insert  an  exception 
in  favour  of  the  charterer  against  loss  of  time  in  loading  through  frost  or 
ice  (see  Scrutton,  Charter-Party,  3rd  ed.,  99). 

The  question  of  interference  by  frost  with  other  contracts  does  not  seem 
to  have  been  considered  except  in  the  case  of  the  quasi-statutory  contracts 
made  by  water  companies  and  gas  companies. 

Water  companies  when  their  Acts  incorporate  sees.  36,  37,  42  of  the 
Water  Works  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  and  sec.  13  of  the 
Water  Works  Clauses  Act,  1863  (26  &  27  Vict.  c.  103),  are  excused  if 
prevented  by  frost  from  supplying  water  for  domestic  or  public  or  other 
purposes  or  extinguishing  fires.  A  similar  provision  is  made  as  to  constant 
supply  in  the  districts  of  the  London  water  companies  by  the  Metropolis 
Water  Acts,  1871  (34  &  35  Vict.  c.  113,  s.  15)  and  1897  (59  &  60  Vict. 
C:  56).  The  inability  to  supply  does  not  appear  to  defeat  the  right  of 
the  water  company  to  recover  the  rate  chargeable  for  the  supply  not 
provided,  which  is  not  apportionable  or  divisible. 

Gas  companies  appear  also  to  be  excused  from  supply  in  case  of  excep- 
tional frost,  which  is  regarded  as  vis  major ;  but  the  inability  does  not  appear 
to  disentitle  them  to  recover  the  contract  price  where  fixed  otherwise  than 
by  meter  {Richmond  Gas  Co.  v  Richmond  Corporation,  [1893]  1  Q.  B.  56). 

2.  The  law  as  to  damage  arising  to  the  person  or  property  of  others  in 
consequence  of  frost  has  not  been  very  clearly  settled.  Injury  due  to 
escape  of  water  from  a  fire-plug  caused  by  an  extraordinary  frost  has  been 
held  not  to  be  actionable  if  reasonable  precautions  had  been  taken  against 
ordinary  frosts  {Blyth  v.  Birmingham  W.  W^.,  1856, 11  Ex.  Eep.  781 ;  Bayley 
v.  Wolverhampton  W.  W.,  1863,  30  L.  J.  Ex.  57;  Steggles  v.  New  River 
IV.  Co.,  1862,  11  W.  E.  234;  1863,  13  W.  E.  413).  But  where  premises  to 
which  the  public  or  individuals  are  invited  or  have  access  are  rendered 
unsafe  by  frost,  the  owner  would  appear  to  be  liable  for  consequent 
injury,  unless  he  took  reasonable  care  to  remove  the  risk  {Shepherd  v. 
'  Midland  Rwy.  Co.,  1870,  25  L.  T.  879). 


FUGITIVE  OFFENDEES  23 

3.  It  is  lawful  in  the  case  of  frost  to  lay  sand  or  other  materials  on 
streets  in  towns  to  prevent  accidents,  or  litter  or  other  suitable  material 
to  prevent  the  freezing  of  water  in  pipes,  if  it  is  removed  as  soon  as 
occasion  for  it  ceases  (10  &  11  Vict.  c.  89,  s,  28 ;  38  &  39  Vict.  c.  55,  s.  171 ; 
and  in  London,  5-4  &  55  Vict.  c.  91,  s.  16  (5)).  In  London,  water  companies 
may  set  up  standpipes  in  the  street  in  case  of  frost,  subject  to  the  approval 
of  the  surveyor  of  the  sanitary  authority  (57  Geo.  ni.  c.  xxLx.  s.  21). 


Fruit. — The  sale  of  fruit  is  not  subject  to  any  special  regulations 
other  than  those  applicable  to  other  articles  of  food.  See  Adulteration  ; 
Food. 

Packages  containing  foreign  fruit  must  be  marked  with  the  country  of 
origin  under  the  Merchandise  Marks  Act,  1887  (51  &  52  Vict.  c.  28).  For 
breaches  of  the  Act  the  Board  of  Agriculture  is  empowered  to  prosecute 
(57  &  58  Vict.  c.  19). 

Hawking. — And  fruit  mav  be  hawked  or  peddled  without  a  licence, 
under  35  &  36  Vict.  c.  96,  s.  23,  or  51  &  52  Vict.  c.  33,  s.  3  (2)  {h). 

Offences. — Theft  of  growing  fruit  is  punishable  under  sees.  32,  33,  36,  37 
of  the  Larceny  Act,  1861,  and  criminal  damage  to  fruit  by  sees.  20-23,  53 
of  the  Malicious  Damage  Act,  1861. 

Rates,  Tithes,  and  l\u:cs. — As  to  tithes,  rates,  and  taxes  on  fruit 
gardens,  see  Market  Garden  ;  Tithes. 

Fruit  Pickers. — By  sec.  314  of  the  P.  H.  Act,  1875,  as  amended  by 
45  &  46  Vict.  c.  23,  s.  1,  district  councils  are  empowered  to  make  and 
enforce  by-laws  to  seciu-e  the  decent  lodging  and  accommodation  of  persons 
engaged  in  picking  fruit,  hops,  and  vegetables.  The  by-laws  must  be  in 
accordance  with  sees.  182-186  of  the  Act  of  1875,  and  be  confirmed  by  the 
Local  Government  Board. 

There  is  no  available  record  as  to  the  extent  to  which  this  power  has 
been  exercised ;  but  the  expediency  of  exercising  it  was  much  insisted  on 
in  consequence  of  an  outbreak  of  typhoid  fever  in  Kent  in  1897  attributed 
to  pollution  of  a  water  supply  by  hop-pickers. 

Factories. — By  sec.  56  of  the  Factory  and  Workshops  Act,  1878,  women 
are  allowed  to  work  fourteen  hours  a  day  in  a  factory  for  making  preserves 
from  fruit;  and  by  sec.  2  of  the  Act  of  1891  overtime  is  allowed  in  a  jam 
factory  or  like  Viusiness,  in  June,  July,  August,  and  September,  for  the  process 
of  cleaning  and  preparing  fruit,  so  far  as  it  is  necessary  to  prevent  the 
spoiling  of  the  fruit  on  its  arrival  at  the  factory. 


Fuel. — See  Estovers. 


Fugitive  Offenders. — l.  Fugitives  from  Enghsh  justice  are 
arrested  within  England  by  the  modes  described  under  Arrest;  and  see 
Hue  and  Cry. 

The  complex  construction  of  the  British  Empire,  and  its  division  into 
different  areas,  some  almost  autonomous,  and  all,  in  respect  of  their 
judicatures,  almost  as  independent  as  foreign  States,  has  led  to  the 
development  of  a  complicated  system  for  the  extradition  of  fugitives  both 
from  British  and  foreign  justice. 

2.  The  Habeas  Corpus  Act,  1679  (31  Chas.  ii.  c.  2,  s.  15),  specially 
saves  the  right  to  return  for  trial  to  Scotland  or  Ireland,  or  any  island  or 
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foreign  plantation  of  the  Crown,  any  person  accused  of  having,  there 
committed  a  capital  offence.  No  statutory  or  common  law  process  for 
effecting  such  extradition  seems  to  have  existed  prior  to  the  present 
reign  {Kimherleys  case,  1  Stra.  848).  By  legislation  of  the  present  reign 
this  anomalous  condition  of  affairs  has  been  altered,  both  as  to  the  British 
islands  and  other  British  possessions. 

When  a  person  accused  of  an  offence  in  one  part  of  the  "  British  islands  " 
(52  &  53  Vict.  c.  63,  s.  18  (1))  is  in  another  part  of  those  islands,  he  is  made 
amenable  to  justice  by  the  following  procedure : — 

Unglish  Warrants. — Warrants  issued  in  England  for  an  indictable 
offence  by  any  competent  authority  may  be  executed  in  Ireland  after 
indorsement  by  a  judge  of  the  High  Court  there,  or  of  a  justice  of  the 
peace  for  the  Irish  county  or  place,  or  a  chief  deputy  or  assistant  inspector 
of  constabulary  in  which  the  arrest  is  made.  The  indorsement  has  the 
effect  of  an  authority  to  the  persons  to  whom  the  warrant  was  directed,  and 
to  the  Irish  peace  officers  for  such  Irish  county  or  place,  to  convey  their 
prisoner  to  the  part  of  England  in  which  the  warrant  issued  (11  &  12 
Vict.  c.  42,  s.  12  ;  14  &  15  Vict.  c.  93,  ss.  29,  30). 

Similar  provisions  are  made  as  to  backing  and  executing  English 
warrants  in  Scotland  (11  &  12  Vict.  c.  42,  s.  14),  in  the  Isle  of  Man  and 
the  Channel  Islands  (11  &  12  Vict.  c.  42,  s.  13  ;  14  &  15  Vict.  c.  55,  s.  18). 
These  provisions  extend  to  all  warrants  of  arrest  for  an  offence  issued  by 
English  Courts  of  summary  jurisdiction  (11  &  12  Vict.  c.  43,  ss.  3,  37) ;  and 
all  process  of  an  English  Court  of  summary  jurisdiction,  except  for 
recovery  of  a  civil  debt  or  in  bastardy  proceedings,  can  be  executed  in 
Scotland  under  44  &  45  Vict.  c.  24,  ss.  4,  5,  8,  Sched.  {Berheley  v. 
Thompson,  1885,  10  App.  Cas.  45). 

Scotch  VMrrants  issued  by  a  lord  commissioner  of  justiciary,  sheriff,  or 
his  depute  or  substitute,  or  a  justice  of  the  peace,  are  backed  and  executed 
in  England  under  11  &  12  Vict.  c.  42,  s.  15  ;  in  Ireland  under  that  section  as 
modified  by  14  &  15  Vict.  c.  93,  ss.  29,  30  ;  and  in  the  Isle  of  Man  and  the 
Channel  Islands  under  31  &  32  Vict.  c.  107,  s.  4. 

The  provisions  as  to  execution  in  England  extend  to  all  Scotch  warrants 
issued  by  any  person  under  the  Summary  Procedure  (Scotland)  Act,  1864 
(27  &  28  Vict.  c.  53,  s.  9),  and  all  process  not  of  merely  civil  jurisdiction 
issued  by  a  Scotch  Court  of  summary  jurisdiction  and  backed  in  England 
(44  &  45  Vict.  c.  24,  ss.  4,  5,  8,  Sched.). 

Prior  to  1773  (13  Geo.  iii.  c.  31)  great  difficulties  arose  on  the  Border 
owing  to  the  lack  of  efficient  process  for  arresting  offenders  who  offended 
on  one  side  and  took  refuge  on  the  other.  At  present  special  powers  of 
arrest  outside  their  own  county  are  given  to  the  police  of  the  Border 
counties  of  England  and  Scotland  (20  &  21  Vict.  c.  72,  s.  11). 

Irish  warrants  are  backed  and  executed  in  England  under  11  &  12 
Vict.  c.  42,  s.  14 ;  in  Scotland  under  s.  15,  as  modified  by  14  &  15  Vict. 
c.  93,  s.  27  (3) ;  and  in  Man  or  the  Channel  Islands  under  14  &  15  Vict. 
c.  93,  s.  27  (3),  and  31  &  32  Vict.  c.  107,  s.  4. 

Irish  warrants  before  being  backed  in  England  or  elsewhere  are 
usually  indorsed  by  the  chief  inspector  of  constabulary,  or  a  deputy  or 
assistant  inspector  (14  &  15  Vict.  c.  93,  s.  27  (3) ;  30  &  31  Vict.  c.  19  s.  1). 

Channel  Islands  warrants  are  backed  and  executed  in  England  under 
11  k  12  Vict.  c.  42,  s.  13  ;  in  Scotland  under  31  &  32  Vict.  c.  107,  s.  4  ; 
?ind  in  Ireland  under  14  &  15  Vict.  c.  93,  s.  29,  on  indorsement  by  the 
chief  inspector  or  a  deputy,  or  assistant  inspector  of  Irish  constabulary, 
or  a  justice. 
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Manx  ivarrants  are  backed  and  executed  in  England  under  11  &  12 
Vict.  c.  42,  s.  13,  and  in  Ireland  under  14  &  15  Vict.  c.  93,  s.  29,  after 
indorsement  by  a  chief  or  deputy,  or  assistant  inspector  of  constabulary,  or 
a  justice. 

Fossessions  abroad. — Fugitives  from  the  justice  of  the  British  islands 
to  other  parts  of  the  empire  or  to  countries  to  which  the  Foreign 
Jurisdiction  Acts  have  been  applied,  or  vice  versd,  and  from  one  British 
possession  or  group  of  possessions  to  another  such  possession  or  group, 
are  dealt  with  under  the  Fugitive  Offenders  Act,  1881  (44  &  45  Vict.  c.  69), 
which  apphes  to  offences  committed  before  its  passing  or  application  to  a 
particular  place  (s.  38). 

Part  I.  of  the  Act  empowers  the  arrest  on  an  indorsed  or  provisional 
warrant  (ss.  1,  2,  3,  26,  37)  of  persons  found  in  one  part  of  H.M.'s  dominions 
who  are  accused  of  committing  in  another  part  an  offence  punishable  on 
conviction  by  imprisonment  for  twelve  months  or  more  with  hard  labour 
(s.  9),  or  a  convict  imder  British  sentence  who  is  at  large  before  its  termina- 
tion (s.  34).  The  fugitive  on  arrest  is  brought  before  a  magistrate,  and  if 
there  is  evidence  to  raise  a  strong  or  probable  presumption  of  guilt,  is  com- 
mitted and  returned  to  the  lociis  delicti  commissi  (ss.  5,  6) ;  but  is  entitled  to 
challenge  the  legality  of  liis  detention  by  habeas  corjjus  if  the  charge  is 
frivolous  or  his  retention  would  be  unjust,  or  if  not  conveyed  abroad  within 
a  month  of  committal,  to  be  discharged  (ss.  6,  7,  10).  On  arrival  at  the  locus 
delicti  he  must  be  tried  within  six  months  of  arrival,  and  if  not  so  tried  or 
if  acquitted  on  trial  is  entitled  to  have  his  passage  paid  back  to  the  place 
at  which  he  was  taken  or  to  which  he  was  going  when  arrested  (s.  8). 

Sees.  21,  29  deal  with  the  taking  of  evidence  and  punishment  of  perjury, 
and  sec.  24  with  the  issue  of  search  warrants. 

The  jurisdiction  to  issue  warrants  may  be  exercised  in  England  and 
Ireland  by  any  justice,  in  Scotland  by  a  sheriff  or  sheriff-substitute,  and  in 
Man  and  the  Channel  Islands  by  any  person  who  has  power  to  issue 
warrants  for  arrest  of  offenders.  The  hearing  under  sec.  6  must,  in 
England,  Man,  and  the  Channel  Islands,  be  at  Bow  Street  Police  Court, 
and  in  Ireland  before  a  police  magistrate  for  the  Dublin  district,  and  in 
Scotland  by  the  Sheriff  of  Edinburgh  (s.  30).  The  hearing  magistrate  or  a 
superior  Court  appear  to  have  power  to  admit  the  accused  to  bail. 

Sees.  25,  28,  29,  30  provide  for  the  conveyance  of  the  fugitives  and  their 
recapture  on  escape. 

Intercolonial  Extradition. — Part  11.  of  the  Act  (ss.  12-19,  31)  deals  with 
the  intercolonial  backing  of  warrants,  and  where  applied  gets  rid  of  the 
need  of  a  prehminary  inquiry,  under  Part  L,  at  the  place  of  arrest ;  and 
empowers  the  conveyance  of  witnesses  from  colony  to  colony  within  the 
group  (s.  15).  The  Courts  of  a  colony  may  refuse  to  return  a  prisoner 
within  this  part  if  the  offence  is  trivial  (Bx  parte  Counsel,  1887,  8  N.  S.  W. 
Eep.  Law  315 ;  and  see  Kurtz  v.  Aitken,  9  N.  Z.  L.  E.  673). 

This  part  has  been  applied  in  toto  to  the  following  groups  of  colonies : — 

Australasia,  ix.  the  Australian  colonies,  Xew  Zealand,  and  Fiji  (Order  in 
Council,  Aug.  23,  1883,  St.  E.  &  0.,  Eevised,  vol.  iii.  p.  956) ;  South  Africa 
(Order  in  Council,  Xov.  17, 1888,  ibid.  p.  960 ;  and  1891,  St.  E.  &  0.  (1891) 
307) ;  Asiatic  possessions,  ie.  East  Indies,  Ceylon,  and  Straits  Settlements 
as  one  group,  and  Straits  Settlements,  Hong-Kong,  and  Labuan  as  another 
(Order  in  Council,  Dec.  12,  1885,  St.  E.  &  0.,  Eevised,  vol.  iii.  pp.  958,  959). 
And  it  is  applied  with  certain  limitations  to  West  Indian  colonies  by  Order 
in  Council  of  Nov.  29,  1884  (St.  E.  &  0.,  Eevised,  vol.  iii.  p.  957). 

Foreign  Jurisdiction  Orders. — Under  the  powers  given  by  sec.  36,  the  Act 
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has  been  applied  wholly  or  in  part  to  areas  in  which  the  British  Crown  has 
foreign  jurisdiction  by  Orders  in  Council,  which  are  listed  under  the  title 
Foreign  Jurisdiction. 

The  dates  of  the  orders  are — Africa,  general  (1889),  East  (1897),  South 
(1891);  China,  Japan,  and  Corea,  1884;  Cyprus,  1881;  Turkey,  including 
Egypt,  1882 ;  Morocco,  1889 ;  Pacific  Ocean,  1893  ;  Persia,  1889 ;  Persian 
Coasts  and  Islands,  1889  ;  Siam,  1889  ;  Zanzibar,  1897. 

The  orders  supply  the  place  of  Extradition  Acts  and  Treaties  with  the 
countries  to  which  they  apply,  so  far  as  relates  to  the  surrender  of  fugitives 
from  British  justice. 

Offences  in  Foreign  States. — Fugitives  from  foreign  justice  found  in  British 
dominions  and  Cyprus  are  dealt  with  under  the  Extradition  Acts  (see 
Extradition)  ;  and  the  surrender  by  foreign  States  of  fugitives  from  the 
justice  of  any  part  of  the  British  Empire  is  obtained  under  the  treaty  with 
the  State  in  which  they  have  taken  refuge ;  or  in  some  cases  independently 
of  treaty  by  an  exercise  of  executive  power  by  such  foreign  State  (see 
Sinclair  v.  Lord  Advocate,  1890,  17  Eettie  (Justiciary  Cases),  38).  The 
fact  that  a  fugitive  from  British  justice  has  been  brought  from  abroad 
without  compliance  with  existing  treaties,  or  in  violation  thereof,  or 
by  kidnapping,  is  no  defence  on  his  trial  in  H.M.'s  dominions  (Sinclair's 
case,  supra;  Ex  imrte  Scott,  1829,  9  Barn,  &  Cress.  446;  and  cp.  Ex  parte 
Broivn,  U.S.,  1886,  28  Fed.  Eep.  653 ;  In  re  Parisot,  1889,  5  T.  L.  R  344). 
On  a  trial  for  an  offence  not  disclosed  by  the  papers  on  which  a  surrender 
has  been  made  under  a  treaty^  sec.  19  of  the  Extradition  Act,  1870,  seems 
to  deprive  the  British  Courts  of  jurisdiction.  But  the  mode  in  which 
exception  should  be  taken  is  unsettled.  It  seems  to  be  under  "not 
guilty,"  or  by  motion  to  arrest  judgment;  and  not  by  plea  to  the 
jurisdiction  {R.  v.  Bcdfour,  1895,  30  L.  J.  615).  The  views  of  American 
lawyers  on  this  subject  are  stated  in  U.S.  v.  Bauscher,  1886,  119  U.S.  407. 

Supplementary. — Sees.  20,  21,  23,  33,  35,  36  of  the  Act  of  1881  provide 
for  the  cases  in  which  an  offence  may  be  tried  in  two  or  more  British 
possessions,  e.g.  when  committed  on  the  common  boundary,  or  on  a  journey, 
if  the  offender  is  a  British  subject,  or  the  offence  can  be  shown  to  have  been 
committed  within  British  territory.  They  also  provide  for  the  mode  and 
incidents  of  trial. 

Sec.  32  empowers  colonial  legislatures  to  frame  machinery  for  carrying  the 
Act  into  effect  in  their  own  territory. 


Fugitive  Slave. — A  slave  escaping  to  this  country  or  to  any 
Britisli  possession  becomes  ipso  facto  free,  and  will  not  be  surrendered  to  his 
former  owner.  The  same  principle  applies  to  slaves  escaping  to  British 
ships  on  the  liigh  seas  which  are  theoretically  regarded  as  detached  portions 
of  the  British  Empire.     (See  Exterritoriality.) 

This  would  not  apply  to  a  British  ship  in  the  territorial  waters  of  the 
State  from  which  the  slave  has  escaped,  and  the  question  has  arisen  whether 
it  applies  to  a  P>ritish  public  ship  in  the  territorial  waters  of  such  a  State. 
Instructions  issued  by  the  British  Admiralty,  dated  Deceml^er  5,  1875, 
restricting  the  i)rotection  granted  to  fugitive  slaves  by  the  British  liag 
were  warmly  criticised,  and  gave  rise  to  the  appointment  of  a  Commission 
in  1876— 

to  inquire  into  and  report  upon  the  nature  and  extent  of  such  international  obliga- 
tions as  iire  applicable  to  questions  as  to  the  reception  of  fugitive  slaves  by  Your 
Majesty's  ships  iu  the  territorial  waters  of  foreign  States,  and  into  all  instructions  from 
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time  to  time  issued  to  the  commanders  of  Your  Majesty's  ships  relative  thereto  ;  and 
whether  any  engagements  into  which  this  country  has  entered  bear  upon  such 
questions  ;  and  wliether,  in  case  such  obligations,  instructions,  or  engagements  shall 
appear  to  be  at  variance  with  the  maintenance  by  Your  Majesty's  ships  and  officers  in 
whatever  waters  they  may  be,  of  the  right  of  personal  liberty,  any  and  what  steps  should 
be  taken  to  secure  for  them  greater  freedom  of  action  in  this  respect. 

The  recommendations  of  the  Commission  led  to  the  withdrawal  of  the 
instructions  of  1875,  which  were  superseded  by  the  following : — 

1.  In  any  case  in  which  you  have  received  a  fugitive  slave  into  your  ship  and  taken 
him  under  the  protection  of  the  British  flag,  whether  within  or  beyond  the  territorial 
waters  of  any  State,  you  will  not  admit  or  entertain  any  demand  made  upon  you  for  his 
surrender  on  the  ground  of  slavery. 

2.  It  is  not  intended,  nor  is  it  possible,  to  lay  down  any  precise  or  general  rule  as  to 
the  cases  in  which  you  ought  to  receive  a  fugitive  slave  on  board  your  ship.  You  are,  as 
to  this,  to  be  guided  by  considerations  of  humanity,  and  these  considerations  must  have 
full  effect  given  to  them,  whether  your  ship  is  on  the  high  seas  or  within  the  territorial 
waters  of  a  State  in  which  slavery  exists ;  but  in  the  latter  case  you  ought,  at  the  same 
time,  to  avoid  conduct  which  may  appear  to  be  in  breach  of  international  comity  and 
good  faith. 

3.  If  any  person  within  territorial  waters  claims  your  protection  on  the  ground  that 
he  is  kept  in  .slavery  contrary  to  treaties  with  Great  Britain,  you  should  receive  him 
until  the  truth  of  his  statement  is  examined  into.  This  examination  should  be  made,  if 
passible,  after  communication  with  the  nearest  British  consular  authority,  and  you 
should  be  guided  in  your  subsequent  proceedings  by  the  result. 

4.  A  special  rejjort  is  to  be  made  of  every  case  of  a  fugitive  slave  received  on  hoard 
your  ship. 


Full. — As  to  cheques  "in  full  of  all  demands,"  see  vol.  i.  p. 70.  As  to 
"  full  and  complete  cargo,"  see  vol.  ii.  pp.  374,  486.  As  to  "  full  annual 
rent  or  value,"  "  houses  rateable  to  the  relief  of  the  poor,"  see  Eose  v. 
Watson,  [1894]  2  Q.  B.  90).  As  to  "full  and  valuable  consideration" 
under  the  Georgian  Mortmain  Act,  see  vol.  ii.  p.  464.  As  to  other  uses  of 
the  term,  see  Stroud,  Jud.  Did. 


Funds. — The  name  is  applied  generally  to  all  the  funded  debts  of 
the  Imperial  Government,  that  is  to  say,  debts  (or  stocks)  of  which  the 
capital  is  not  repayable,  or  is  repayable  only  after  long  periods  from  the 
original  loan.  Where  the  capital  is  not  repayable,  the  funds  are  in  fact 
perpetual  annuities.  Where  it  is  repayable  by  instalments  of  principal 
and  interest,  the  funds  are  terminable  annuities.  The  unfunded  debt 
principally  consists  of  money  due  upon  Exchequer  Bills  at  short  dates 
(see  as  to  these,  29  &  30  Vict.  c.  25).  Sometimes  the  imfunded  debt  is 
included  under  the  general  title  "  Funds  "  {e.g.  in  Burdett). 

The  Funds  consist  of  the  following  securities  : — 

(1)  The  2f  per  cent.  Consols,  formed  on  the  conversion  of  the  bidk  of 
the  older  3  per  cents,  (below  (2)),  under  the  National  Debt  Conversion  Act, 
1888  (51  &  52  Yict.  c.  2).  The  interest  upon  these  will  be  2|  per  cent,  after 
5th  April  1903.  The  stock  is  not  to  be  redeemed  before  5th  April  1923, 
The  dividends  on  this  and  the  other  stocks  enumerated  below  are  payable 
on  5th  January,  5th  April,  5th  July,  and  5th  October  in  every  year,  there 
is  a  small  amount,  about  £4,600,000,  of  other  2f  per  cent.  Consols  formed 
on  the  attempted  conversion  of  1884  under  the  Act  47  &  48  Vict.  c.  23. 
This  is  not  to  be  redeemed  before  5th  January  1905. 

(2)  The  3  per  cent.  Consols,  first  formed  in  1751,  and  the  Eeduced 
3  per  cent.  Annuities  formed  in  1749  by  the  consolidation  of  older  stocks. 
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and  redeemed  as  above  stated  in  1888.     See  the  National  Debt  Act,  1870 
(33  &  34  Vict.  c.  71). 

(3)  The  2|  per  cent.  Perpetual  Annuities  originally  created  in  1853 
(16  Vict.  c.  23).  Additions  were  made  to  this  stock  by  conversions  under 
the  Act  of  1884  {supra).  The  stock  is  not  to  be  redeemed  before  5th 
January  1905. 

(4)  Terminable  Annuities  created  under  various  Acts  (see  Burdett,  ed. 

1896,  p.  67). 

There  are  a  number  of  other  Government  stocks  of  small  amounts 
issued  under  special  Acts  upon  the  occasions  of  loans  for  particular 
purposes;  details  of  these  will  be  found  in  Burdett,  ed.  1896,  pp. 
64-75. 

The  law  of  the  National  Debt  will  be  dealt  with  under  that  title. 
See  Fenn  on  the  Funds ;  Burdett,  libi  cit. ;  The  Stock  Exchange  Year-Booh, 

1897,  p.  15 ;  and  the  title  National  Debt  in  the  Index  to  the  Statutes. 


Funds  in  Court.— See  Pay-Office. 


Funeral    Expenses. — See  Bukial;    Ckematiox  ;   Executors 
AND  Administrators;  Friendly  Societies. 


Funerals,  Offences  at. — See  Brawling;  Burial  Ground. 


Furious  Driving. — See  Cycling  ;  Driving.  If  death  is  caused 
by  furious  driving  the  offender  is  liable  to  conviction  for  manslaughter. 
See  Manslaughter.  Bicycles  and  tricycles  fall  within  the  provisions 
of  the  Highway  Act,  1835  {Taylor  v.  Goodivin,  1879,  4  Q.  B.  D.  228),  and 
sec.  35  of  the  Offences  against  the  Person  Act,  1861  {Pi.  v.  Parker,  1895, 
30  L.  Jo.  718 ;  59  J.  P.  793). 

Furious  driving  in  towns  is  punishable  under  sec.  28  of  the  Towns  Police 
Clauses  Act,  1847  (10  &  11  Vict.  c.  89),  which  is  incorporated  in  the 
Public  Health  Act,  1875  (by  s.  171). 


Furlough. — Leave  of  absence  from  duty  granted  to  soldiers;  the 
length  of  time  and  conditions  being  stated  on  the  furlough  paper.  The 
soldier  remains  under  orders,  and  if,  without  leave,  he  quits  the  place  to 
which  he  has  permission  to  go,  or  if  he  disguises  or  conceals  himself  so 
that  orders  cannot  reach  him,  or  otherwise  so  acts  as  to  furnish  proof  of  an 
intention  not  to  return  to  duty,  he  may  be  tried  for  desertion  {q.v.)  By 
sec.  173  of  the  Army  Act,  1881  (44  &  45  Vict.  c.  58),  a  soldier  who  is 
detained  by  sickness,  or  other  casualty,  may,  if  there  is  not  any  officer  in 
the  performance  of  military  duty  of  the  rank  of  captain,  or  of  higher  rank, 
within  convenient  distance  of  the  place,  obtain  an  extension  of  furlough  for 
not  more  than  a  month,  from  any  justice  of  the  peace  who  is  satisfied  of  the 
necessity  of  such  extension.  The  justice  must  immediately  by  letter 
certify  as  to  the  extension  and  the  cause  thereof  to  the  commanding  officer 
of  the  soldier  or  to  a  Secretary  of  State. 

If  the  soldier  (s.  27)  makes  a  wilfully  false  statement  to  any  military 
officer  or  justice  in   respect   of  his   prolongation   of   furlough,   he   is  on 
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conviction  by  court-martial  liable  to  imprisonment  or  such  less  punish- 
ment as  is  provided  by  sec.  44. 

In  the  navy,  absence  beyond  the  period  of  leave  granted  may  also 
become  evidence  of  desertion  in  such  circumstances  as  mentioned  above. 
By  sec.  23  of  the  Xavy  Discipline  Act,  1866  (29  &  30  Vict.  c.  109), 
a  person  who  (without  being  guilty  of  desertion  or  of  improperly  lea\TJig 
his  ship  or  place  of  duty)  is  absent  without  leave,  is  liable  to  imprisonment 
for  not  exceeding  ten  weeks  with  or  without  hard  labour,  and  forfeiture  of 
wages,  and  other  benefits  as  prescribed  by  the  Admii-alty  Regulations.  No 
provision  is  made  in  the  Naval  Acts  for  extension  of  furlough  by  the 
intervention  of  a  justice  in  case  of  sickness,  etc.,  as  above  stated  for 
soldiers.     See  Army  ;  Navy. 

[Aitthorities. — Manual  of  Military  Law,  War  Office,  1894 ;  Thring, 
Criminal  Lavj  of  the  Navy.'] 


Furnaces. — See  Chimneys;  London  Buildings. 


Furnished  Lodging^S. — See  Apaetments ;  Lodger;  Lodging- 
House. 


Furniture. — See  Bills  of  Sale;  Fixtures;  Heirlooms;  Order 
AND  Disposition:  Hiring  Agreement. 


Furnival's  Inn. — See  Inns  of  Court. 


Further  Assurance. — As  to  the  covenant  for,  see  vol.  iiL 
p.  366.  See  also  Mortgage  and  Settlements.  The  covenant  for  further 
assurance  runs  with  the  land.  As  to  covenants  running  ivith  the  land,  see 
vol.  iv.  p.  19. 

The  covenants  for  seisin,  right  to  convey,  quiet  enjoyment,  freedom  from 
incumbrances,  and  further  assurance  constitute,  in  the  order  mentioned,  the 
ordinary  covenants  for  title  as  inserted  in  a  conveyance.  The  covenant  for 
further  assurance  is  to  the  effect  that  the  vendor  and  his  heirs,  and  all  and 
every  person  or  persons  claiming  by,  from,  through,  under,  or  in  trust  for 
him  or  them,  will  from  time  to  time,  and  at  all  times,  at  the  request  and 
cost  of  the  pm"chaser,  or  any  person  deriving  title  under  him,  execute  and 
do  all  such  lawful  assurances  and  things  for  further  and  more  perfectly 
assuring  the  subject-matter  of  the  conveyance  to  the  purchaser,  and  those 
deri\'ing  title  under  him,  as  by  him  or  them,  or  any  of  them,  shall  be 
reasonably  required. 

This  covenant  is  one  of  great  value  to  the  purchaser,  for  "  it  relates  both 
to  the  title  of  the  vendor  and  to  the  instrument  of  conveyance  to  the  vendee ; 
and  operates  as  well  to  secure  the  performance  of  all  acts  for  supplying  any 
defect  in  the  former  as  to  remove  all  objections  to  the  sufficiency  and 
security  of  the  latter  "  (Pratt  on  Covenants,  340).  Express  covenants  of  this 
kind  are  now  of  rare  occurrence,  conveyancers  relying  on  the  provisions  of 
the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41)  (see  Conveyancing  Acts). 
In  a  conveyance  for  valuable  consideration  (including  mortgages)  by  a 
person  who  conveys,  and  is  expressed  to  convey,  as  "  beneficial  owner,"  there 
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is  deemed  to  be  included,  and  by  virtue  of  sec.  7  of  the  Act  implied,  a 
covenant  for  {inter  alia)  further  assurance  by  the  person,  or  by  each  person 
who  so  conveys,  as  far  as  regards  the  subject-matter,  or  share  of  subject- 
matter  conveyed  by  him  with  the  person  or  persons  to  whom  the  convey- 
ance is  made.  And  in  a  conveyance  by  way  of  settlement  a  more  limited 
covenant  (than  in  the  case  of  a  "  beneficial  owner  ")  for  further  assurance  is 
implied  by  virtue  of  the  same  section  where  a  person  is  expressed  to  convey 
as  "  settlor."  Similarly,  where  a  person  directs  as  heneficial  oivner  that  a 
third  party  shall  convey,  the  person  giving  the  direction  is  deemed  to  convey 
as  beneficial  owner  within  the  section  the  subject-matter  conveyed  by  his 
direction,  and  a  covenant  on  his  part  to  the  like  effect  is  implied  accordingly 
(see  Conveyancing  Act,  1881,  s.  7  E.  (2)).  A  conveyance  under  this  section 
includes  a  deed  (but  not  a  demise  by  way  of  lease  at  a  rent  or  any  other 
customary  assurance)  conferring  the  right  to  admittance  to  copyhold  or 
customary  land.  The  covenant  for  further  assurance  implied  by  the  section  is 
therein  set  out  at  length,and  may  be  referred  to  for  the  form  of  such  covenants. 
A  precedent  will  also  be  found  in  Wms.  Ileal  Property,  Appendix  D. 

The  covenant  for  further  assurance  runs  with  the  land,  and  as  to  the 
benefit  of  the  covenants  implied  by  the  Conveyancing  Act,  it  is  by  subsec. 
(6)  of  sec.  7  enacted  that  it  shall  be  incident  to  the  estate  and  interest 
of  the  implied  covenantee,  and  shall  be  enforceable  by  every  person  in  whom 
that  estate  or  interest  is  for  the  whole  or  any  part  thereof  from  time  to 
time  vested.  See  generally  as  to  the  benefit  of  these  covenants,  David  v. 
Sahin,  [1893]  1  Ch.  523. 

By  virtue  also  of  certain  other  statutes,  of  which  the  Lands  Clauses 
Consolidation  Act,  1845,  is  the  most  important,  a  covenant  for  {inter  alia) 
further  assurance  is  implied  by  the  use  of  the  word  grant  by  the  conveying 
party  in  the  conveyance.  As  to  this,  and  also  the  old  law  on  the  implied 
covenants  for  title  created  by  the  use  of  that  word,  see  Grant,  and  Hargrave 
and  Butler's  note  to  Co.  Lit.  s.  384  a. 

As  to  the  liability  of  the  covenantor  under  his  covenant  (whether  express 
or  implied),  it  may  be  stated  generally  that  in  covenanting  to  do  all  such 
acts  as  may  be  reasonably  required  for  the  further  assurance  of  the  property 
conveyed,  he  undertakes  to  perfect,  so  far  as  shall  at  any  time  be  in  his 
power,  the  title  he  professes  to  give.  He  does  not  therefore  commit  a  breach 
of  his  covenant  if  he  is  prevented  from  executing  such  further  assurance  by 
the  act  of  God ;  and,  in  any  case,  he  is  entitled  to  reasonable  time.  It  is 
doubtful  whether,  under  a  covenant  for  further  assurance,  a  purchaser  can 
subsequently  demand  a  covenant  for  production  of  title  deeds  which  he  has 
originally  neglected  to  have  inserted  in  his  conveyance  (cp.  the  cases 
Hallett  V.  Middleton,  1826,  1  Euss.  243 ;  and  Fain  v.  Ayers,  1826,  2  Sim.  & 
St.  533 ;  note  to  1  Euss.  259 ;  25  E.  E.  264). 

Covenants  for  further  assurance  are  to  be  construed  strictly,  and  unless 
there  are  words  in  a  conveyance  to  show  that  it  was  intended  that  such  a 
covenant  shall  extend  to  enlarging  the  estate  conveyed,  and  to  barring  an 
interest  in  persons  other  than  the  grantor,  the  Courts  will  not  decree  specific 
performance  {Davis  v.  'Tollemache,  1856,  2  Jur.  N.  S.  1181).  But  where  a 
tenant  in  tail  in  remainder  barred  his  estate  tail  without  the  protector's 
consent,  and  then  conveyed  all  his  estate  and  interest  to  a  purchaser, 
covenanting  at  the  same  time  "  to  execute  every  such  disentailing  or  other 
assurance  as  might  be  necessary  to  vest  the  premises  in  the  purchaser,"  the 
Court,  on  the  death  of  the  protector  of  the  settlement,  decreed  specific 
performance  of  the  covenant  in  favour  of  the  purchaser  {Bankes  v.  Small, 
1887,  34  Ch.  D.  716). 
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In  spite  of  the  provisions  of  the  Conveyancing  Act,  1881,  before  noticed, 
for  implying  a  cov^enant  for  further  assurance,  the  circumstances  of  the  case 
may  sometimes  render  it  expedient  and  necessary  to  insert  an  express 
covenant  to  that  effect  in  a  conveyance  {e.g.  in  the  case  of  such  a  conveyance 
as  is  referred  to  in  Bankes  v.  Small,  supra ;  or  where  the  property  is  situated 
abroad). 


Further  Consideration. — Where,  on  the  hearing  of  a 
motion  for  judgment,  or  on  a  motion  for  a  new  trial,  the  Courtis  of  opinion 
that  it  has  not  sufficient  materials  before  it  to  enable  it  to  give  judgment, 
it  may  direct  the  motion  to  stand  over  for  further  consideration,  and  direct 
such  issues  or  questions  to  be  tried  or  determined,  and  such  accounts  and 
inquiries  to  be  taken  and  made  as  it  may  think  fit  (R.  S.  C.  1883,  Order  40, 
r.  10). 

Order  36,  r.  39,  originally  provided  that  the  judge  might,  at  or  after 
the  trial,  direct  judgment  to  be  entered  for  any  or  either  party,  or  adjourn 
the  case  for  further  consideration,  or  leave  any  party  to  move  for  judg- 
ment. The  present  rule,  however,  which  was  introduced  in  1892,  makes 
it  obligatory  on  the  judge  at  the  trial  to  direct  judgment  to  be  entered  at 
or  after  the  trial,  and  no  motion  for  judgment  is  necessary  to  obtain 
such  judgment.  This  latter  provision  applies  mainly  to  actions  in  the 
Queen's  Bench  Division  in  which  there  has  been  a  trial  with  a  jury.  In 
the  Chancery  Division,  on  the  other  hand,  an  action  is  usually  heard  on 
motion  for  judgment.  In  such  cases,  where  it  appeal's  that  in  order  to 
do  complete  justice  it  is  necessary  that  further  information  should  be 
furnished  to  the  Court,  the  judgment  directs  such  accounts  and  inquiries  as 
the  circumstances  require,  to  be  taken  and  made,  and  adjourns  fiu'ther 
consideration  of  the  action,  which  takes  place  after  the  master  has  made 
his  certificate  answering  such  accounts  and  inquiries.  Further  considera- 
tion, therefore,  is  mainly  confined  to  cases  in  the  Chancery  Division, 
and  will  be  so  considered  in  this  article. 

Setting  Dovjn  in  Chxtnccry  Division. — When  any  cause  or  matter  in 
the  Chancery  Division  has  been  adjourned  for  further  consideration,  the 
.same  may,  after  the  expiration  of  eight  days,  and  within  fourteen  days 
from  the  filing  of  the  master's  certificate,  be  set  down  in  the  cause  book  for 
further  consideration,  on  the  written  request  of  the  solicitor  for  the  plaintiif 
or  party  having  conduct  of  the  proceedings,  and  after  the  expiration  of 
such  fourteen  days,  on  the  written  request  of  the  solicitor  for  the  plaintiff 
or  for  any  other  party.  The  order  adjourning  further  consideration  and  an 
office  copy  of  the  master's  certificate  must  be  produced  on  setting  down. 
The  cause  or  matter  when  set  down  will  not  come  on  for  hearing  until  after 
the  expiration  of  ten  days  from  the  day  of  setting  down  (Order  36,  r.  21, 
taken  from  21  C.  O.,  r.  10). 

Where  Proceedings  originated  in  Chamhers. — Where  a  matter  originating 
in  chambers  has,  at  the  hearing,  been  adjourned  for  further  consideration 
in  chambers,  it  may  be  brought  on  for  hearing  on  summons  after  the 
expiration  of  eight  days  and  within  fourteen  days  from  the  filing  of  the 
master's  certificate  (Order  55,  r.  72).  It  is  submitted  that  the  clear 
language  of  the  rule  shows  that  it  was  not  intended  to  apply  to  all 
proceedings  originating  in  chambers  in  which  further  consideration  is 
reserved,  but  only  where  it  is  reserved  to  be  heard  in  chambers.  Difficulty 
IS  often  caused  by  losing  sight  of  this  distinction.  For  instance,  where 
an  originating  summons   for  general  or  partial  administration   has  been 
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issued  under  the  provisions  of  Order  55,  r.  3,  if  the  order  does  not 
expressly  reserve  further  consideration  in  chambers,  the  hearing  will  take 
place  in  Court,  unless  the  case  can  be  brought  within  the  provisions  of 
Order  55,  r.  2  (16)  (see,  however,  contra,  In  re  Glasson,  Glasson  v.  Glasson, 
1893,  W.  JS".  85,  in  which  a  contrary  view  was  expressed  by  Kekewich,  J. 
The  case  is  not  followed  in  the  other  chambers). 

Order  55,  r.  2  (16),  provides  that  applications  for  orders  on  further 
consideration  may  be  heard  in  chambers,  where  the  order  to  be  made  is  for 
the  distribution  of  an  insolvent  estate,  or  for  the  distribution  of  the  estate 
of  an  intestate,  or  for  the  distribution  of  a  fund  among  creditors  or  deben- 
ture-holders. With  regard  to  this  rule,  it  may  be  noticed  that,  even  in 
cases  within  it,  if  there  be  circumstances  of  exceptional  difficulty,  the 
further  consideration  may  be  adjourned  to  be  heard  in  Court  (In  re  Barljer, 
Burgess  v.  Vinnicomhe,  1886,  31  Ch.  D.  665). 

Notice  of  Setting  Down. — Notice  of  setting  down  the  action  on  further 
consideration  should  be  given  to  all  parties  to  the  action,  including  those 
who  have  been  served  with  notice  of  judgment  and  have  appeared  under 
Order  16,  r.  41.  But  where  such  parties  have  not  appeared,  notice  need 
not  be  given  to  them  {In  re  Rolfe,  Tyson  v.  Johnson,  1894,  70  L.  T. 
624),  except  where  an  order  is  sought  against  them  personally  {In  re 
Rees,  Bees  v.  George,  1880,  15  Ch.  D.  490).  Purchasers  of  real  estate  sold 
under  order  of  the  Court,  and  parties  who  have  obtained  stop  orders  on  a 
fund  proposed  to  be  dealt  with  by  the  order,  must  be  served.  A  purchaser 
who  has  obtained  his  conveyance  will  not  be  allowed  his  costs  if  he 
appears  {Barton  v.  Latour,  1854,  18  Beav.  526 ;  Noble  v.  Stow,  1861, 
30  Beav.  272). 

Evidence. — As  a  rule,  the  Court  does  not  admit  evidence  filed  after  the 
master's  certificate,  but  under  Order  37,  r.  1,  such  evidence  may  be 
admitted  if  the  circumstances  of  the  case  require  it  {May  v.  NevMn, 
1887,  34  Ch.  D.  347 ;  and  see  In  re  Michael,  Dessau  v.  Leivin,  1885,  52  L.  T, 
342  ;  In  re  Bevill,  Leigh  v.  Bumney,  1886,  55  L.  T.  542).  Where  it  is  intended 
to  read  evidence  on  the  hearing,  notice  of  intention  to  use  it  must  be 
given  {In  re  Chennell,  Jones  v.  Chenncll,  1878,  8  Ch.  D.  492).  Whether, 
where  there  is  no  summons  to  vary  the  certificate,  the  affidavits  referred 
to  in  the  certificate  can  be  read  in  Court,  quaere  {In  re  Brier,  Brier  v. 
Bvison,  1884,  26  Ch.  D.  242). 

Absence  of  Summons  to  vary. — If  any  party  is  dissatisfied  with  the 
finding  of  the  master,  he  should  issue  a  summons  to  vary  the  certificate, 
and  will  not  be  heard  to  object  to  it  unless  he  has  adopted  that  course 
{Stnith  V.  Armstrong,  1856,  6  De  G.,  M.  &  G-.  150 ;  Lamb  v.  Orton,  1859,  8 
W.  K.  111).  Where  a  summons  to  vary  has  been  issued,  it  will  be  adjourned 
into  Court  to  come  on  with  the  hearing  on  further  consideration 
{Crompton  v.  Huber,  1855,  3  W.  E.  347;  Hudson  v.  Carmichael,  1854, 
18  Jur.  852). 

The  Hearing. — Interest  may  be  charged  on  balances  found  due  from 
an  accounting  party,  although  the  question  has  not  been  reserved  by  the 
original  judgment  (Daniell's  Ch.  Br.  pp.  1163,  1164,  and  cases  there  cited). 
But  where  there  was  no  fiduciary  relationship  between  the  parties,  the 
Court  refused,  on  further  consideration,  to  charge  the  defendants  with 
interest  on  sums  found  due  from  them  {Bhillips  v.  Homfray,  1890, 
44  Ch.  D.  694).  Wilful  default  will  not  be  charged  on  further  considera- 
tion where  the  original  judgment  has  not  been  made  on  that  footing 
{Laming  v.  Gee,  1878,  10  Ch.  D.  715),  unless  it  has  been  alleged  and  a  case 
has  been  made  for  it  on  the  pleadings  {Barber  v.  Machrcll,  1879,  12  Ch.  D. 
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558 ;  III  re  Symons,  Luke  v.  Tonkin,  1882,  21  Ch.  D.  757 :  Mayer  v.  Mayer, 
1878,  8  Ch.  D.  424,  explaining  Job  v.  Joh,  1877,  6  Ch.  D.  562).  Generally, 
matters  raised  on  the  pleadings,  but  not  considered  at  the  original 
hearing,  and  in  respect  of  which  there  is  no  reservation  in  the  judgment, 
will  not,  as  a  rule,  be  dealt  with  on  fiu'ther  consideration  {Passingham  v. 
Sherborne,  1839,  9  Beav.  424 ;  Morgan  v.  Morgan,  1849,  13  Beav.  441 ; 
Legrand  v.  Whitehead,  1826,  1  Euss.  309 ;  25  E.  E.  56 ;  and  see  Hughes  v. 
Jones,  1861,  3  De  G.,  F.  &  J.  307). 

Costs. — Further  consideration  is  the  stage  of  the  action  at  which  costs 
are  usually  disposed  of,  so  far  as  they  were  left  open  at  the  original 
hearing.  An  order  on  further  consideration  which  directs  payment  of 
costs  in  a  particular  way,  and  does  not  reserve  subsequent  further  con- 
sideration, nor  reserve  the  question  how  the  costs  are  ultimately  to  be 
borne,  ought  to  be  treated  as  final  {In  re  Boper,  Taylm'  v.  Bland,  1890, 
45  Ch.  D.  126,  per  Fry,  L.J.,  at  pp.  138,  139,  differing  from  the  majority 
of  the  Court,  who  in  the  circumstances  of  the  case  considered  the 
directions  as  to  costs  contained  in  the  order  on  further  consideration  as 
having  been  given  for  convenience  only,  and  altered  the  method  in  which 
the  costs  were  directed  to  be  borne). 

Ajypeal. — By  Order  58,  r.  15  (a),  it  is  provided  that  the  time  for  appeal 
against  an  order  made  on  the  further  consideration  of  a  cause,  and  on  the 
hearing  of  a  summons  to  vary  the  certificate  on  which  such  order  is  made, 
shall  be  the  same  as  the  time  for  appealing  against  the  order  on  further 
consideration.  The  object  of  the  rule  was  to  get  rid  of  the  inconvenience 
of  having  two  different  times  allowed  for  appealing  from  two  different 
parts  of  the  same  order,  and  it  was  held  to  apply  where  orders  on  the 
summons  to  vary  and  on  the  further  consideration  were  drawn  up 
separately  {Marsland  v.  Hole,  1888,  40  Ch.  D.  110). 

[Authorities. — Daniell's  Cli.  Br.,  6th  ed.,  pp.  1154-1166;  Seton's  Judg- 
ments and  Orders,  pp.  314-317.] 


Furze — This  plant  is  also  described  as  gorse  or  whin. 

1.  The  right  to  cut  it  for  fodder  or  litter  on  common  lands  has  been 
established  in  several  cases,  though  such  right  does  not  come  under 
EsTOVEKS  (see  Smith  v.  Brownlow  {Earl),  1869,  L.  E.  9  Eq.  241 ;  Warioich 
V.  Queen's  College,  1871,  L.  E.  6  Ch.  App.  716 ;  De  la  Warr  {Earl)  v.  Miles, 
1881,  17  Ch.  D.  538). 

2.  Setting  fire  to  furze  is  punishable  under  sec.  17  of  the  MaHcious 
Damage  Act,  1861.     See  Arson.    As  to  other  offences,  see  Fern. 

Future. — As  to  the  principal  applications  of  this  term  in  law,  see 
Stroud,  Jud.  Diet.  As  to  meaning  of  "future  goods,"  see  Sale  of 
Goods. 

Eead  as  "  former"  {Basmore  v.  Huggins,  1855,  21  Beav.  103). 

As  to  covenants  to  settle  "future"  property,  see  In  re  Garnett,  1886,  33 
Ch.  D.  300 ;  In  re  MicheU's  Trusts,  1878,  9  Ch.  D.  5 ;  Grajitey  v.  Humpage, 
1838,  1  Beav.  46. 

A  person  who  agrees  to  pay  commission  to  an  agent  upon  his  subletting 
his  business  "at  any  future  date,"  means  subletting  within  a  reasonable 
time  and  not  indefinitely.  What  is  a  reasonable  time  is  a  question  of  fact 
to  be  determined  in  each  case  {Houghton  v.  Orgar,  1885,  1  T.  L.  E.  653). 

The  words  "  or  other  future  estate  or  interest "  in  sec.  3  of  the  Eeal 
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Property  Limitation  Act,  1833,  are  large  enougli  to  comprehend  all 
executory  devises  {James  v.  Salter,  1837,  3  Bing.  N.  C.  554). 

As  to  the  mortgage  of  a  ship  and  "  future  cargo,"  see  Langton  v.  Horton, 
1842,  1  Hare,  549. 

{^Authority. — Stroud,  Jud.  Did.] 


Future  and  after -acquired  Property.— An  assign- 
ment of  property  which  the  assignor  may  at  a  future  time  acquire,  is  in 
effect  only  an  agreement  to  assign  it  when  acquired  (Ramsden  v.  Smith, 
1854,  2  Drew.  298,  at  p.  306) ;  but  as  such  it  is  binding  in  equity  (ibid,  and 
Colly er  v.  Isaacs,  1881,  19  Ch.  D.  342,  at  p.  351 ;  and  see  Tailby  v.  Official 
Receiver,  1888,  13  App.  Cas.  523 ;  and  In  re  Turcan,  1888,  40  Ch.  D.  5). 
Agreements  of  this  kind  are  common  in  marriage  settlements,  in  the  form 
of  a  clause  providing  that  after-acquired  property  (usually  that  of  the  wife) 
exceeding  a  certain  amount  in  value  shall  be  brought  into  settlement,  the 
object,  in  the  case  of  the  wife's  property,  being  to  exclude  the  husband's 
right  {In  re  Michell's  Trusts,  1878,  9  Ch.  D.  5).  In  the  absence  of  expres- 
sions showing  a  contrary  intention,  only  property  the  title  to  which  accrues 
during  the  coverture  will  be  bound,  if  the  wife  survive  {In  re  Edivards,  1873, 
L.  R.  9  Ch  97 ;  In  re  Coghlan,  [1894]  3  Ch.  76) ;  but  it  is  otherwise  if  the 
husband  survive  {Fisher  v.  Shirley,  1889,  43  Ch.  D.  290).  Questions  arising 
on  the  construction  of  such  clauses  may  be  divided  into  those  relating  (1)  to 
the  liability  of  the  person  having  the  disposition  of  the  property ;  and  (2)  to 
the  inclusion  of  the  property  in  the  description  contained  in  the  agreement. 
(1)  If  in  an  antenuptial  settlement  there  is  a  covenant  by  the  husband 
alone,  he  alone  is  bound,  and  only  property  over  which  he  has  or  acquires 
actual  power  is  included ;  the  wife's  separate  estate  is  not  bound,  nor  her 
reversionary  interests,  nor  her  choses  in  action  not  reduced  into  possession 
during  the  coverture  {In  re  Macpherson,  1886,  55  L.  J.  Ch.  922 ;  Travers  v. 
Travers,  1840,  2  Beav.  179 ;  Young  v.  Smith,  1865,  L.  R.  1  Eq.  180;  Drury 
V.  Scott,  1840,  4  Y.  &  C.  Ex.  264).  This  is  so,  notwithstanding  the  recital  of 
an  agreement  to  settle  {Young  v.  Smith,  and  see  Daioes  v.  Tredwell,  1881, 
18  Ch.  D.  354),  unless  the  inference  of  intention  to  settle  is  inevitable 
{Caldwell  v.  Fellowes,  1870,  L.  R.  9  Eq.  410,  where  it  was  held  that  a  joint- 
tenancy  was  severed).  Even  if  the  covenant  is  by  both  husband  and  wife, 
or  by  the  wife  alone,  or  if  the  covenant  of  the  husband  alone  is  preceded 
by  the  words  "  it  is  agreed,"  or  the  like,  yet  if  the  husband  alone  is  to 
perform  the  settlement,  the  wife  and  her  property  are  not  bound  {Dawes 
V.  Tredwell,  ubi  supra ;  but  see  Lee  v.  Lee,  1877,  4  Ch.  D.  175).  If,  however, 
the  settlement  is  to  be  made  by  the  wife,  or  by  husband  and  wife,  or  by 
all  proper  parties,  or  by  parties  not  specified,  then  the  wife  is  bound 
{Tawneyy.  Ward,  1839.  1  Beav.  563;  In  re  de  Bos,  1885,  31  Ch.  D.  81; 
Butcher  v.  Butcher,  1851,  14  Beav.  222).  If  the  wife  has  married  while  an 
infant,  she  may  confirm  the  settlement  after  coming  of  age  {Wilder  v. 
Figott,  1882,  22  Ch.  D.  263;  In  re  Hodson,  [1894]  2  Ch.  421);  but  if  she 
avoid  it,  she  cannot  be  put  to  her  election  between  the  after-acquired 
property  and  property  which  she  takes  under  the  settlement  without  power 
of  anticipation  {In  re  Vardon,  1885,  31  Ch.  D.  275).  As  to  other  property, 
see  Hamilton  v.  Hamilton,  [1892]  1  Ch.  396  ;  and  as  to  avoidance  by  an  infant 
husband,  see  Edwards  v.  Carter,  [1893]  App.  Cas.  360.  With  regard  to 
postnuptial  settlements,  the  covenant,  though  expressed  to  be  by  husband 
and  wife,  is  in  effect  tlie  husband's  alone  as  to  property  not  settled  to  her 
separate  use,  since  the  wife  is  under  the  disability  of  coverture  {Anderson 
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V.  Abbott,  1857,  23  Beav.  457),  which  disability  is  not  removed  by  the 
Infants'  Settlement  Act  of  1855  (Seaton  v.  Seatan,  1888,  13  App.  Cas.  61 ; 
cp.  Hark  V.  Jarman,  [1895]  2  Ch.  419).  (2)  The  following  kinds  of  property 
are  excluded,  by  whomsoever  the  covenant  be  made,  unless  expressly 
referred  to: — Property  in  which  the  wife  takes  a  life-interest  only  for  her 
separate  use  (Toivnshead  v.  Rarroiob]/, A8o8,  27  L.  J.  Ch.  533);  property 
given  for  purposes  or  on  trusts  inconsistent  with  the  settlement  ( Thornton 
V.  Bright,  1836,  2  Myl.  &  Cr.  230  ;  cp.  In  re  Crmt'shag,[lSdl]  3  Ch.  176) ;  and 
property  given  with  a  restraint  on  anticipation  (In  re  Cnrrey,  1886,  32  Ch. 
D.  361).  But  a  mere  gift  for  separate  use,  and  not  for  life  only,  will  not 
exclude  the  property,  imless  the  covenant  does  so  {In  re  Allnutt,  1882, 
22  Ch.  D.  275) ;  nor  the  fact  that  the  interest  in  the  property  is  liable  to  be 
divested  by  the  exercise  of  a  power  of  appointment  {In  re  Ware,  1890,45  Ch. 
D.  269)  ;  nor  will  an  expression  of  the  donor's  intention  to  exclude  it  {Schol- 
field  V.  Spooner,  1884, 26  Ch.  D.  94) ;  and  the  M.  \V.  P.  Act,  1882,  does  not  make 
property  separate  property  for  this  purpose  {In  re  JVliitaker,  1887,  34  Ch.  D. 
227 ;  Hancock  v.  Hancock,  1888,  38  Ch.  D.  78).  But  the  covenant  does  not 
compel  the  wife  to  disentail  for  the  benefit  of  the  settlement  {Hilbers  v. 
Parkinson,  1883,  20  Ch.  D.  200) :  and  savings  out  of  income  are  not  bound 
by  it  {Finlay  v.  Barling,  [1897]  1  Ch.  719,  not  following  In  re  Bendy,  [1895] 

1  Ch.  109).  With  regard  to  the  question  whether  the  covenant  includes 
property  to  which  the  wife  is  already  entitled  at  the  date  of  the  settlement, 
or  only  property  the  interest  in  which  accrues  subsequently,  there  has  been 
a  long  series  of  decisions,  sometimes  conflicting,  many  of  which  are  referred 
to  in  WUlianis  v.  Mercicr,  1884,  10  App.  Cas.  1.  It  was  there  held  that 
property  belonging  to  the  wife  at  the  date  of  tlie  settlement  was  included ; 
but  see  In  re  Garnett,  1886,  33  Ch.  1).  300 ;  and  also  In  re  MicheU's  Trusts, 
1878,  9  Ch.  D.  5,  w^here  it  was  held  that  property  contingent  at  the  date  of 
the  settlement,  and  having  become  vested  in  expectancy  during  the  coverture, 
was  not  included.  As  to  the  method  of  calculating  whether  the  property 
is  within  the  specified  amount,  cp.  Li  re  Mackenzie's  Settlement,  1867,  L.  E. 

2  Ch.  345  :  and  Hood  v.  Franklin,  1873,  L.  E.  16  Eq.  496.  The  covenant 
will  not  be  enforced  in  favour  of  a  volunteer  at  his  suit  {In  re  Anstis,  1886,  31 
Ch.  1).  596) ;  but  it  may  be  enforced  by  one  party  to  it,  though  it  be  entirely 
for  the  benefit  of  a  volunteer  {Bavenj^ort  v.  Bishop]),  1843,  2  Y.  &  C.  C.  451). 

See  also  Bills  of  Sale  ;  Husband  and  Wife  ;  Settlements. 

[Authorities. — See  Elphinstone,  Norton,  and  Clark,  Interjyi'etati&n  of 
Deeds,  ch.  xxxi.,  1885  ;  Appendix  to  Sweet's  Concise  Precedents  in  Conveyanc- 
ing, 3rd  ed.,  1884;  Watson's  Comjiendiiim  of  Equity,  vol.  i.  pp.  660  sqq., 
2nd  ed.,  1886 ;  Key  and  Elphinstone's  Compendium  of  Precedents  in  Convey- 
ancing, 5th  ed.,  vol.  ii.  pp.  465  seq.,  497,  1897.] 


Ca.in. — As  to  the  meaning  of  this  term  in  the  phrase  "an  association 
carr}'ing  on  business  for  the  acquisition  of  gain,"  which  must  be  registered 
under  the  Companies  Acts,  see  vol.  iii.  p.  163.  The  "  gains  "  of  a  trade, 
for  purposes  of  the  Income  Tax  Act,  are  that  which  is  gained  by  the  trad- 
ing, for  whatever  purpose  it  is  used,  w^hether  it  is  gained  for  the  benefit  of 
the  community  or  for  the  benefit  of  individuals.  Whether  the  benefit  is 
to  be  obtained  by  dividends  or  by  lightening  and  diminution  of  public 
burdens,  it  is  all  tlie  same  (see  Mersey  Docks  v.  Lucas,  1888,  8  App.  Cas. 
891 ).    See  further,  Income  Tax;  Profits;  and  Stroud,  Jud.  Diet.,  s,v.  "Gains." 
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GALLOWS 


Ga.IIOWS. — The  structure  upon  which  persons  sentenced  to  death 
by  hanging  are  executed  under  English  law.  There  is  no  statute  or 
executive  order  prescribing  its  form.  Manorial  or  quasi-manorial  jurisdic- 
tion of  pit  and  gallows  (fossa  et  fiirca)  existed  even  before  the  Conquest. 
They  ceased  in  England,  and  the  corresponding  heritable  jurisdictions  were 
abolished  in  Scotland.  The  primitive  gallows  was  the  bough  of  a  tree,  such 
as  the  gallows  tree  still  shown  in  Braemar. 

The  next  form  was  that  of  a  bracket,  delineated  in  an  old  eyre  roll 
(1  Seld.  Soc.  Publ.  frontispiece),  and  perpetuated  in  Punch  and  Judy  shows. 
The  tliird  form  in  use  at  Tyburn  in  the  eighteenth  century  is  delineated  in 
the  1 1th  plate  of  Hogarth's  Apprentices,  and  that  used  for  pirates  at  Execution 
Dock  in  the  5th  plate  of  the  same  series.  That  now  in  use,  which  is  erected 
within  the  prison  (see  Capital  Punishment),  is  two  upright  beams  with  a 
cross  bar,  beneath  which  is  a  scaffold  containing  a  drop  on  which  the  convict 
is  placed,  which  is  released  by  mechanism  when  the  fatal  noose  has  been 
adjusted  by  the  hangman.     . 


Ca.mbia.. — A  river  of  Western  Africa,  the  seat  of  a  British  colony, 
which  consists  of  the  island  of  St.  Mary,  British  Combo,  Albreda,  the  Ceded 
Mile,  and  ^McCarthy's  Island.  The  colony  was  made  a  separate  government 
in  1888.  Under  the  Orders  in  Council  of  6th  April  1889  and  24th 
November  1891,  an  appeal  lies  from  the  Supreme  Court  of  the  Gambia  to 
the  Supreme  Court  of  Sierra  Leone,  and  thence  to  the  Queen  in  Council. 

[For  conditions  of  appeal,  see  Pkivy  Council.  See  also  the  Journal  of 
the  Society  of  Comimrative  Legislation,  vol.  i.  p.  378.] 


Gambling'.— See 

Gaming-House. 


Betting-House;     Gaming   (and    Wagering); 


Gamekeeper.— See  Game  Laws. 


Game  Laws. 
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Game  laws  are  a  series  of  statutes  passed  with  the  object  of  protecting 
persons  who  have  exclusive  or  concurrent  sporting  rights  over  lands,  from  the 
invasion  of  the  lands,  and  the  capture  or  killing  thereon  of  certain  wild  animals 
by  trespassers.  The  cause  or  excuse  for  their  passing  is  that  wild  animals, 
even  when  valuable  for  food,  are  not  the  subject  of  larceny  {R.  v.  Tovnuley, 
1871,  L.  R.  1  C.  C.  It.  315),  and  that  it  has  been  deemed  desirable  to 
create  the  special  crimes  known  as  "  poaching  "  rather  tlian^to  apply  the  law 
of  larceny,  so  as  to  vest  in  owners  or  occupiers  of  land  an  absolute  property 
in  wild  animals  found  thereon. 

Game  defined. — 1.  The  proper  definition  of  game  is  that  of  the  Night 
Poaching  Act,  1828  (9  Geo.  iv.  c.  G9),  and  the  Game  Act,  1831  (2  Will.  iv. 
c.  32),  viz.  "  hares,  pheasants,  partridges,  grouse,  heath  or  moor  game, 
blackgame,  and  bustards  "  (s,  13). 
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2.  The  Poaching  Prevention  Act,  1862  (25  &  26  Vict.  c.  114),  omits 
bustard,  but  adds  rabbits,  woodcock,  and  snipe  (s.  1). 

3.  The  Game  Licences  Act,  1860  (23  &  24  Vict.  c.  90),  further  adds 
quails,  landrails,  and  deer  (s.  2).  But  both  these  Acts  distinguish  between 
game  and  the  added  animals. 

The  eggs  of  game  birds,  and  of  swans,  ducks,  teal,  or  widgeon,  are 
protected  by  sec.  24  of  the  Act  of  1831  and  sec.  1  of  the  Act  of  1862. 

The  general  pro\'isions  of  the  WUd  Birds  Protection  Acts,  including 
that  of  1896  (59  &  60  Vict.  c.  56),  are  wide  enough  to  cover  all  these  birds 
and  their  eggs.  Only  wild  duck,  teal,  and  widgeon  are  included  in  the 
schedule  (43  &  44  A'ict.  c.  35):  but  under  the  powers  of  adding  other 
birds,  Orders  have  been  made  in  many  counties  (Oke,  Game  Laws,  4th  ed., 
334),  which  since  1894  have  been  published  as  Statutory  Eules,  under  the 
Kules  Publication  Act,  1893.  Lists  of  £he  Orders  (which  are  all  local)  are 
printed  in  the  classified  local  lists  appended  to  the  annual  volimies  of 
Statutory  Rides  and  Orders. 

Close  Tdie. — Deer. — There  is  no  statutory  close  time  for  deer.  See 
Fence  Months. 

Hares  and  Babbits. — There  is  no  statutory  close  time  for  killing  hares  or 
rabbits ;  but  British  hares  or  leverets  may  not  be  sold  in  March,  April,  May, 
June,  and  July,  imder  penalty  of  20s.  on  summary  con\dction  (55  &  56  Vict, 
c.  8,  ss.  2,  3,  4),  and  the  right  of  an  occupier  of  land  to  kill  hares  and 
rabbits  on  moorlands  and  unenclosed  lands  (not  arable)  is  limited  from 
December  11  to  March  31  (43  &  44  Vict.  c.  47,  s.  1  (3)). 

Winged  Game. — The  close  time  for  winged  game  is — 

Blackgame Dec.  10  to  Aug.  20; 

but  in  Devon,  New 
Forest,  or  Somerset, 
to  Sept.  1,  because 
of  the  fence  months. 

Grouse Dec.  10  to  Aug.  12. 

Partridges Feb.  1  to  Aug.  31. 

Pheasant Feb.  1  to  Sept.  30. 

Bustard         .         .         .         .         .         .     March  1  to  Sept.  1. 

Xo  game  may  be  killed  on  Simday  or  Christmas  Dav  (1831,  c.  32,  s.  3 
Allen  V.  TJwmpson,  1870,  L.  E.  5  Q.  B.  336). 

Ot/ier  Wild  Birds. — The  close  time  for  all  other  wild  birds  is  from 
^larch  1  till  August  1,  with  power,  under  the  Wild  Birds  Protection  Act, 
1896  (59  &  60  Vict.  c.  56),  to  extend  the  close  time,  or  absolutely  proliibit 
the  capture  of  all  wild  birds  or  particular  kinds.  The  Orders  issued  by  the 
Secretary  of  State  under  this  power  are  published  as  Statutory  Rules  and 
Orders.     These  provisions  can  be  extended  to  etjgg.     See  Birds. 

Sporting  Rights. — Under  the  common  law  and  the  forest  laws  sporting 
rights  were  claimed  ratione  privilegii,  i.e.  as  a  prerogative  of  or  as  a 
fianchise  derived  from  the  Crown,  or  ratione  soli  as  incidental  to  the  owner- 
ship or  occupation  of  land. 

The  statute-book  from  the  Conquest  contains  many  enactments  in 
furtherance  of  the  royal  and  private  rights  of  sport,  whether  in  forest, 
chase,  park,  warren,  manor,  or  ordinary  private  land  (see  Bmn,  Justice, 
17th  ed.,  tit.  "  Game  Laws  ").  But  all  were  swept  away  in  1828  (9  Geo.  it. 
c.  69)  and  1831  (1  &  2  Will.  iv.  c.  32),  except  some  provisions  now  iucludcil 
in  the  Larceny  Act,  1861.     See  post.  Criminal  Bemedies. 

Before  dealing  with  the  statutes  in   force,  it  is  necessarv  to  indicate 
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the  classes  of  areas  and  rights  which  exist  and  are  preserved  for  the  owners 
by  the  provisions  of  the  Acts. 

Sporting  rights  exist  ratione  privilcgii  in  forests  and  their  purlieus, 
chases,  parks,  warrens,  and  manors  {Blades  v.  Higgs,  1865,  11  H.  L.  621). 

A  forest  is  a  tract  of  country  in  which  at  one  time  the  rights  of  the 
Crown  were  paramount  and  excluded  the  common  law  as  to  game,  sport 
enclosures,  and  commons  {Commissioners  of  Sewers  v.  Glassc,  1866,  L.  E.  19  Eq. 
134).  In  a  forest  no  one  may  hunt  without  licence  of  the  Crown,  or  since 
10  Geo.  IV.  c.  50  from  the  Commissioners  of  Woods  and  Forests.  Forests, 
so  far  as  they  still  exist,  are  governed  by  special  officers,  and  have  special 
Courts.     See  Dean  Fokest  ;  New  Forest  ;  Forrest. 

Purlieus  are  lands  disaflbrested  {q.v.)  but  adjacent  to  a  forest  in  which  the 
Crown  had  the  sole  right  to  beasts  of  forest,  chase,  and  warren,  subject  to  a 
right  of  40s.  freeholders  to  course  deer  towards  the  forest.  The  forest 
officers  could  enter  such  lands  to  drive  such  beasts  back  into  the  forest,  if 
not  to  kill  them  in  the  purlieu. 

A  chase  is  a  forest  in  the  hands  of  a  subject,  who  has  the  forestal  rights 
of  the  Crown  except  that  of  holding  Courts  or  appointing  officers.  It  can 
exist  only  by  royal  grant  or  prescription  founded  on  lost  grant.  Such 
grant  or  prescription  may  extend  over  lands  not  owned  by  the  grantee 
{RoUnson  v.  Dhuleep  Singh,  1879,  11  Ch.  D.  798). 

A  park,  from  the  point  of  view  of  the  old  game  laws,  is  a  chase  enclosed. 
Besides  the  royal  grant  or  prescription,  the  claimant  of  park  privileges 
must  prove  actual  enclosure,  and  the  existence  of  beasts  of  forest  and  chase 
within  it.  The  right  to  enclose  extends  to  lands  within  the  limits  of  the 
park,  but  not  owned  by  the  grantee.  The  owner  of  a  legal  park,  it  is  said, 
may  shoot  dogs  chasing  game  in  it  ( Wright  v.  Ramscot,  1668,  1  Wms.  Saun. 
84  n.  3).  In  common  parlance  a  park  is  enclosed  land  in  which  deer  are 
kept.  The  sporting  rights  in  such  a  park  arise  ratione  soli,  and  not  ratione 
privilegii. 

Free  warren,  which  also  can  exist  only  by  royal  grant  or  prescription, 
is  a  franchise  which  gives  the  grantee  a  property  in  the  beasts  and  fowl 
of  warren,  but  no  other  animals  {Devonshire  {Duke)  v.  Lodge,  1827,  7  Barn. 
&  Cress.  36,  at  p.  39),  on  the  lands  over  which  the  franchise  exists,  whether 
they  belong  to  the  grantee  or  not.  The  right  is  an  incorporeal  heredita- 
ment passing  only  by  deed  of  grant  {Beauchamp  {Earl)  v.  Winn,  1873, 
L.  R  6  H.  L.  223),  and  gives  the  gi'antee  an  action  of  trespass  against 
unauthorised  persons  hunting  within  the  limits  of  the  franchise,  and  a 
right  to  kill  dogs  accustomed  to  hunt  therein. 

Manors  are  franchises  derived  from  the  Crown  by  grant  prior  to  1290  or 
by  prescription.  They  entitle  the  lord  usually  only  to  game  on  the  demesne 
lands,  or  the  open  and  unenclosed  lands,  i.e.  the  wastes  (1831,  c.  32,  s.  10). 
Where  manors  have  been  enclosed  under  Inclosure  Acts,  the  limits  of 
the  lord's  rights  depend  on  the  wording  of  the  Acts ;  and  if  no  reserva- 
tions are  then  made  in  his  favour,  the  right  to  game  is  usually  held  to 
pass  to  the  allottees  in  freehold  of  enclosed  lands  under  the  Act  {Devon- 
shire {Duke)  V.  O'Connor,  1890,  24  Q.  B.  D.  468:  Sowerhi/  v.  Smith,  1873, 
L.  R  8  C.  R  514;  Eioart  v.  Graham,  1859,  7  H.  L.  331). 

In  all  these  places  the  sporting  rights  might  extend  over  land  not 
owned  or  occupied  by  their  possessor,  i.e.  they  overrode  the  common  law 
rights  of  the  freeholder,  or  made  liis  tenement  servient  or  subject  to  this 
special  kind  of  projit  a  i^rendre  {Ewart  v.  Graham,  uhi  supra).  But  they  had 
a  characteristic  in  common  with  rights  ratione  soli,  that  when  animals  to 
which  the  privilege  applied  were  killed  within  the  franchise,  the  property 
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vested  in  the  grantee  or  owner  {Lonsdale  {Earl)  v.  Rigg,  1857,  25  L  J. 
Ex.  196 ;  Blades  v.  Eiggs,  1865,  11  H.  L.  621). 

Eights  ratiOTie  soli. — When  not  overridden  by  the  priv-ileges,  the  right 
existed  in  every  occupier  of  land  by  virtue  of  his  possession  to  kill  all  wild 
animals  found  thereon,  and  to  all  animals  there  killed,  and  to  exclude  all 
persons  from  trespassing  thereon  in  pursuit  of  game  {Moore  v.  Plymouth 
{Earl),  1819,  7  Taun.  614;  18  R.  E.  604).  Under  the  Game  Act,  1831 
(1  &  2  Will.  IV.  c.  32,  s.  7),  the  landlord  was  given  a  paramount  right  to 
take  game  on  lands  then  leased  for  less  than  twenty-one  years,  but  other- 
wise, neither  the  Act  of  1831,  nor  the  Ground  Game  Act,  1880  (c.  47), 
affected  the  common  law  presumption  in  favour  of  the  occupier  {Fochin 
v.  Smith,  1888,  52  J.  P.  4).  The  right  is  said  to  extend  to  give  him  a 
quaUfied  i^roipeTty  per  iynpotentiajn  in  the  immature  young  of  animals  breed- 
ing on  the  land  (case  of  Sicans,  1592,  7  Co.  Eep.  16  a),  and  when  he  has  per 
industriam  captured  or  killed  game,  he  acquires  a  property  in  it  sufficient 
to  enable  him  to  maintain  trespass  or  trover  or  to  prosecute  for  larceny 
{K  V.  RoUnson,  1859,  28  L.  J.  M.  C.  58). 

The  owner,  in  case  of  a  lease,  usually  reserves  the  sporting  rights  to  him- 
self, his  grantees  or  licensees,  which,  ii  done  by  apt  words,  may  include  a 
right  to  kill  more  than  game  {Jeffreys  v.  Evans,  1865,  19  C.  B.  X.  S.  264). 
This  power  is  recognised  and  saved  in  sec.  8  of  the  Game  Act,  1831,  and 
sec.  6  of  the  Hares  Act,  1848.  But  he  cannot  deprive  the  occupier  of  the 
concurrent  right  to  kill  hares  and  rabbits  (1880,  c.  47). 

In  tenancies  created  since  7th  September  1880,  a  reservation  of  rights 
as  to  ground  game,  hares  and  rabbits,  is  inoperative  as  against  the  occupier, 
and  persons  authorised  by  him,  i.e.  (1)  members  of  his  household  resident 
on  the  land :  (2)  persons  in  his  ordinary,  i.e.  regular,  ser^'ice  on  the  land ; 
(3)  some  one  pereon  bond  fide  employed  for  reward  to  take  and  destroy 
ground  game,  under  a  written  authority,  which  must  be  produced  on 
demand  to  persons  having  the  concurrent  right  to  take  ground  game,  or 
authorised  in  writing  by  them  to  make  such  demand. 

The  occupier  appears  to  be  entitled  to  let  his  right,  but  only  so  as  to 
give  his  lessee  a  right  concurrent  with  his  own  {Morgan  v.  Jackson,  [1895] 
1  Q.  B.  885). 

Where,  on  7th  September  1880,  the  right  to  take  ground  game  was 
legally  or  equitably  vested  in  some  one  other  than  the  occupier,  by  lease, 
contract  of  tenancy,  or  other  contract  for  valuable  consideration,  the  right 
of  the  occupier  under  the  Act  is  suspended  until  the  lease,  etc.,  is  deter- 
mined (1880,  c.  47,  s.  5 ;  Allhuscn  v.  Brooking,  1884,  26  Ch.  D.  559). 

The  concurrent  right  to  kill  ground  game  given  to  the  occupier  of  land  by 
the  Act  of  1880  does  not  in  any  way  prejudice  the  rights,  under  the  game 
laws,  of  persons  who,  though  not  occupiers  of  land,  have,  subject  to  the  Act, 
exclusive  right  of  killing  game  thereon  (1831,  c.  32,  ss.  7-12;  1880,  c.  47,  s.  7). 
The  owner  of  sporting  rights  over  the  lands  of  others  may  demise  them, 
but  onlv  by  grant  under  seal,  which  should  contain  a  right  of  entry  {Bird  v. 
HiggiTison,  1837,  2  Ad.  &  E.  696  ;  6  Ad.  &  E.  824 ;  Houston  v.  Sligo  {Marquis), 
1887,  55  L,  T.  614).  But  a  parol  reservation  on  a  parol  demise  of  land  is 
enough  to  prevent  licensees  of  the  landlord  from  being  trespassers  imder  the 
Game  Act,  1831  {Jones  v.  Williams,  1877,  40  L.  J.  M.  C.  270 ;  Ziversedge  v. 
Whiteoak,  1893,  57  J.  P.  692). 

Crown  forests,  parks,  and  chases,  and  any  hundred,  honour,  manor,  or 
lordship,  which  is  part  of  the  possessions  or  land  revenues  of  the  Crown,  are 
exempted  from  the  Game  Act,  1831  (s.  9),  but  not  so  as  to  enlarge  the 
rights  of  lords  of  manors  within  a  forest  or  chase.     Such  Crown  property  is 
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managed  by  the  Commissioners  of  Woods  and  Forests,  under  10  Geo.  IV. 
c.  50,  under  which  (s.  14)  stewards  of  manors  may  be  appointed  to  preserve 
game,  deer,  hart,  hind,  and  fish,  who  can  kill  game  without  excise  licence,  but 
not  without  gun  licence.  A  trespasser  in  forests  can  be  arrested  and  dealt 
with  under  sees.  31,  33,  36  of  the  Act  of  1831,  or  by  the  special  Acts 
regulating  the  forest. 

Stewards  of  the  Crown  and  lords  of  manors  are  authorised  to  appoint 
gamekeepers  to  preserve  or  kill  game  within  the  privileged  area  (1831,  c.  32, 
s.  13),  and  to  seize,  for  the  use  of  the  steward  or  lord,  all  dogs,  nets,  and  con- 
trivances for  the  killing  or  taking  of  game,  as  are  used  within  the  area  by 
persons  not  having  a  game  certificate  or  licence  (1831,  c.  32,  ss.  13,  14).  A 
similar  power  is  given  to  persons  having  rights  to  kill  game  in  water  on 
lands  worth  £500  a  year  (s.  15).  The  appointments  are  registered  with  the 
clerk  of  the  peace  (s.  16). 

The  gamekeepers  so  appointed  are  exempted  from  the  penalties  for  tres- 
pass in  pursuit  of  game  within  the  manors,  etc.  (1831,  c.  32,  s.  35),  and  they 
and  other  gamekeepers  and  servants  of  persons  having  sporting  rights 
ratione  soli,  or  by  demise  therefrom,  have  certain  rights  of  arrest  of 
poachers  and  trespassers  in  search  of  game.  The  police  can  arrest  only 
under  the  Act  of  1862  (infra),  or  where  an  indictable  offence  is  being 
committed  in  the  night  (14  &  15  Vict.  c.  19,  s.  11 ;  B.  v.  Sanderson,  1859, 
1  F.  &.  F.  598). 

Civil  and  Criminal  Eemedies. — Civil  Bemedies. — The  occupier  of  land 
is  entitled  to  sue  for  trespass  and  injunction  any  person  entering  his  land, 
except  by  superior  right,  to  kill  game,  or  shooting  into  the  land  (Met^est  v. 
Rarvey,  1814,  5  Taun.  448 ;  15  E.  K.  548  ;  Pickering  v.  Budd,  1815, 4  Camp. 
220  ;  16  K.  E.  777).  He  can  also  eject  the  trespasser  with  necessary 
violence.  The  owner  of  free  warren  can  sue  even  a  tenant  for  breach  of  his 
franchise,  and  the  owner  of  a  manor  can  sue  persons  who  go  on  the  waste 
to  kill  game,  even  commoners  or  owners  of  cattle  gates  (Carnarvon  (Earl) 
V.  Villebois,  1844,  13  Mee.  &  W.  313). 

The  right  of  action  is  barred  if  criminal  proceedings  have  been  taken  by, 
or  with  the  concurrence  of,  the  same  person  for  the  same  trespass,  and  have 
been  heard  on  the  merits  (1831,  c.  32,  s.  46  ;  1848,  c.  43,  s.  14). 

Offences  with  respect  to  Deer,  Game,  etc. — The  numerous  criminal 
offences,  all  statutory,  with  respect  to  killing  animals  as  to  which  the 
offender  has  no  sporting  rights,  are  usually  summed  up  under  the  name 
of  poaching.  They  are  divisible  into  (a)  deer  stealing ;  (h)  taking  game 
at  night ;  and  (c)  taking  game  by  day. 

Deer  Stealing. — In  England  deer  includes  red-deer,  fallow-deer,  and 
roedeer.  They  are  beasts  of  forest  and  chase,  but  are  not  within  the 
definition  of  "  game,"  except  for  the  purpose  of  excise  licences  to  kill  them. 
The  licence  is  not  needed  by  an  owner  or  occupier  of  enclosed  land,  or  for 
hunting  deer  with  hounds  (23  &  24  Vict.  c.  90,  ss.  2-5  (4)  (5)).  Deer  on 
enclosed  land  are  the  property  of  the  owner  or  occupier,  and  are  the  subject 
of  larceny  at  common  law.  But  special  provision  is  made  in  the  Larceny 
Act,  1861,  c.  96,  for  hunting,  snaring,  killing,  wounding,  or  attempting  to  kill 
and  wound,  deer  in  enclosed  land,  which  is  felony  (s.  14) ;  or  unenclosed 
parts  of  a  forest,  chase,  or  purlieu,  which  is  summarily  punishable  for  tlie 
first  offence,  and  felony  for  the  second  (s.  13);  or  for  setthig  engines  to  take 
deer  in  forest,  chase,  or  purlieu,  enclosed  or  unenclosed,  or  in  the  deer 
fences  or  banks  of  such  lands,  or  in  deer  parks  ;  or  for  putting  down  deer 
fences  ;  which  is  summarily  punishable  (s.  16).  Penalties  are  imposed 
(by  8.  17)  on  persons  who  are  found  in  possession  of  venison  or  parts  of 
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deer,  or  snares  or  engines,  and  cannot  satisfactorily  account  for  it ;  and 
deerkeepers  may  seize  the  firearms  or  snares  of  persons  found  on  the  lands 
already  specified  with  the  object  of  killing  deer ;  and  resistance  to  such 
keepers  is  a  misdemeanour  (s.  17).  There  are  fericc  months  in  which  deer 
may  not  be  killed,  and  in  which  forests  are  closed  to  commoners ;  but  no 
statutory  close  time  for  deer.  Trespass  in  hunting  deer  is  not  within  the 
Game  Act,  1831  (s.  35) ;  but  appears  to  be  actionable  as  to  lands  not 
within  forest,  chase,  or  purlieu  (see  Foxhunting). 

Taking  Game  at  Night. — 1.  It  is  not  lawful  for  any  person  to  use  firearms 
to  kill  hares,  rabbits,  or  other  game  by  night,  i.e.  (1831,  c.  32,  s.  12;  1848, 
c.  29,  8.  5 ;  1880,  c.  47,  s.  6)  a  penalty  is  imposed  under  the  later,  but  not 
the  earlier.  Act.  Night  means  between  one  hour  after  sunset  and  one  hour 
before  sunrise  (see  Curtis  v.  Marsh,  1858,  28  L.  J.  Ex.  36). 

2.  The  entry  or  presence  at  night  on  land,  open  or  enclosed,  of  three  or 
more  persons  together,  armed  with  firearms  or  other  offensive  weapons,  with 
intent  to  take  or  destroy  game  or  rabbits,  is  an  indictable  misdemeanour, 
punishable  by  penal  servitude  from  three  to  fourteen  years,  or  imprisonment 
with  hard  labour  for  not  over  three  years  (9  Geo.  iv.  c.  69,  s.  9 ;  54  «&  55 
Vict.  c.  69,  s.  1). 

3.  It  is  an  offence  {a)  unlawfully  to  take  or  destroy  game  or  rabbits  by 
night  on  open  or  enclosed  land,  or  at  the  outlets  of  such  land  to  a  public 
way,  or  on  or  at  the  side  of  such  way ;  (h)  unlawfully  to  enter  and  be  on 
such  land  or  way  with  guns  or  instruments  for  taking  game. 

A  Court  of  summary  jurisdiction  may  sentence  an  offender,  on  a  first 
conviction,  to  three  months'  imprisonment  with  hard  labour ;  on  a  second 
conviction,  to  six  months'  imprisonment  with  hard  labour,  and  to  find 
sureties  not  to  offend  again  for  two  years,  and,  in  default  of  sureties,  to  twelve 
months'  further  imprisonment.  The  offence,  if  committed  for  the  third 
time,  becomes  an  indictable  misdemeanour  punishable  by  penal  servitude 
from  three  to  seven  years,  or  imprisonment  with  or  without  hard  labour 
for  not  over  two  years  (9  Geo.  iv.  c.  69,  s.  1 :  7  &  8  Vict.  c.  29 ;  54  &  55 
Vict.  c.  69,  s.  1). 

Persons  found  committing  the  offence  may  be  arrested  by  the  owner  or 
occupier  of  the  land,  or  any  person  who  has  the  right  or  reputed  right  of 
purchase  or  free  warren  thereon,  or  the  lord  of  the  manor  or  reputed  manor 
within  which  it  lies,  or  by  their  gamekeepers,  or  servants,  or  any  persons 
assisting  them.  The  arrest  may  be  made  on  the  land,  or,  on  fresh  pursuit, 
in  any  place  to  which  the  offender  has  escaped  (Oke,  4th  ed.,  137). 

4.  If  the  poacher  assaults  or  offers  violence  with  an  offensive  weapon  to 
a  person  entitled  to  arrest  him,  he  is  guilty  of  an  indictable  misdemeanour, 
punishable  as  No.  2.  (9  Geo.  iv.  c.  69,  s.  2).  Prosecutions  on  indictment 
must  be  instituted  within  twelve  months  of  the  offence,  and  the  offence  is 
triable  at  Quarter  Sessions.  An  appeal  lies  to  Quarter  Sessions  from  sum- 
mary convictions  under  2.  It  has  been  held  that  the  accused,  when 
charged  after  a  first  conviction,  cannot  elect  to  be  tried  by  a  jury  under 
42  &  43  Vict.  c.  49,  s.  17  ( Williams  v.  Wynn,  1888, 57  L.  J.  M.  0.  30).  The 
previous  convictions  must  not  be  put  in  evidence  till  after  adjudication  on 
the  subsequent  offence  (E.  v.  Woodford,  1887,  16  Cox  C.  C.  314).  A  register 
is  kept,  and  made  evidence  (1831,  c.  32,  s.  8)  ;  but  this  must  be  stated  in 
the  indictment  {Oureton  v.  JR.,  1861,  30  L.  J.  M.  C.  149). 

5.  The  capture  or  killing,  or  setting  traps  for,  hares  or  rabbits  in  warrens 
(not  free  warrens)  or  grounds  lawfully  used  for  breeding  or  keeping  them 
is  an  indictable  misdemeanour  if  done  at  night,  and  is  punishable,  on  sum- 
mary conviction,  by  a  fine  of  £5  if  done  in  the  daytime  (24  &  25  Viet. 
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c.  96,  s.  17).  There  is  an  exception  as  to  killing  rabbits  by  day  on  certain 
sea  banks  and  river  banks  in  Lincolnshire.  Keceiving  hares  or  rabbits  so 
taken  is  punishable  under  sec.  95  of  the  same  Act.  The  offences  are 
triable  at  Quarter  Sessions. 

The  Act  of  1861  does  not  repeal  or  alter  the  Act  of  1828  {Bevan  v. 
Hopkinson,  1876,  40  J.  P.  117).  The  taking  punishable  under  these  enact- 
ments means  catching,  and  not  taking  in  the  sense  required  to  constitute 
larceny  {R.  v.  Glover,  1814,  Euss.  &  E.  269). 

It  is  an  offence  to  obtain  game  unlawfully  by  trespass,  or  to  use  guns, 
nets,  etc.,  for  unlawfully  killing  or  taking  game,  if  the  accused  have  been 
actually  found  in  a  highway,  street,  or  public  place  with  game  or  an 
implement  either  heard,  seen,  or  felt  on  them,  and  actually  seized  (not 
luecessarily  on  the  highway)  by  a  constable  who  had  good  cause  to  believe 
they  were  coming  from  land  where  they  had  been  poaching  {Clarke  v.  Crowder, 
1869,  L.  E.  4  C.  P.  638  ;  Turner  v.  Morgan,  1875,  L.  E.  10  C.  P.  737  ; 
IJoyd  V.  Lloyd,  1885,  14  Q.  B.  D.  725),  The  incidents  of  the  offence  are 
exhaustively  treated  in  Oke,  Game  Laivs,  4th  ed.,  150-158. 

Taking  Game  hy  Day. — Actual  personal  trespass  in  the  daytime  in 
pursuit  of  game,  snipe,  w^oodcock,  quail,  landrail,  or  rabbits  is  punishable, 
on  summary  conviction,  by  penalty  not  exceeding  40s.  The  trespasser 
must  on  demand  give  his  name  and  address,  and  quit  the  land.  If  the 
address  is  false,  or  he  refuses  to  quit  or  returns,  he  may  be  arrested,  and 
on  conviction  incurs  an  increased  penalty  up  to  £5  (1831,  c.  32,  s.  30; 
R.  V.  Pratt,  1853,  4  El.  &  Bl.  860  ;  Osbond  v.  Meadows,  1862,  31  L.  J.  M.  C. 
238  ;  Tanton  v.  Jcrvis,  1879,  43  J.  P.  874).  There  is  a  like  provision  as  to 
trespass  in  forests  in  pursuit  of  game  (1831,  c.  32,  s.  33).  This  enactment 
is  not  affected  by  sec.  52  of  the  Malicious  Damage  Act,  1861 ;  but  wilful 
and  malicious  damage,  injury,  or  spoil  in  course  of  trespass  is  pimishable 
under  that  and  other  sections  of  the  latter  Act  (24  &  25  Vict.  c.  97,  s.  52). 

It  is  an  answer  to  the  prosecution  to  set  up  {a)  a  hond  fide  claim  of 
right  or  anything  which  would  be  a  defence  to  a  civil  action  for  trespass, 
(&)  absence  of  mens  rea  or  guilty  mind,  e.g.  belief  that  he  had  leave  and 
licence  (  Watkins  v.  Major,  1875,  L.  E.  10  C.  P.  162  ;  R.  v.  Crichton,  1878, 
26  W.  E.  681 ;  Rolerts  v.  Hartojjp,  1895,  64  L.  J.  M.  C.  200). 

Where  the  trespass  is  by  five  or  more  persons  acting  jointly,  each  is 
liable  to  be  fined  £5 ;  and  to  an  additional  penalty  of  £5  if  any  carry  fire- 
arms and  use  violence  or  threats  to  prevent  the  approach  of  a  person 
entitled  to  warn  them  off"  or  demand  their  address  (1831,  c.  32,  s.  30). 

Occupiers  who  pursue  or  kill  game  on  their  land  which  is  reserved  ex- 
clusively to  the  lessor,  landlord,  or  other  persons,  or  allow  any  other  person 
to  do  so,  though  not  guilty  of  game  trespass,  are  liable  on  sunmiary  conviction 
to  a  penalty  not  exceeding  40s.  for  the  pursuit,  and  not  exceeding  20s. 
for  each  head  killed  or  taken  (1831,  c.  32,  s.  12),  with  imprisonment 
in  default  (1879,  c.  49,  s.  5).  This  enactment  only  extends  to  game 
in  the  narrowest  sense  (Spicer  v.  Barnard,  1859,  28  L.  J.  M.  C.  176 ; 
Padwick  v.  King,  1860,  29  L.  J.  M.  C.  42).  The  title  of  the  prosecutor  to 
the  sporting  rights  must  be  strictly  proved  {Barker  v.  Davis,  1865,  34  L  J. 
M.  C.  140).  In  the  case  of  free  warren  the  only  effectual  remedy  is  by 
action  for  breach  of  franchise  {Carnarvon  {Earl)  v.  Villebois,  1844,  13 
Mee.  &  W.  313). 

Eggs. — Persons  who  have  not  sporting  rights  who  take  or  destroy  in  the 
nest  or  possess  the  eggs  of  game  birds  or  of  swans,  wild  ducks,  teal,  or 
widgeon,  are  liable  on  summary  conviction  to  a  penalty  of  5s.  an  egg 
(1831,  c.  32,  s.  24),  and  the  eggs   of   game    birds  and  of  woodcock  and 
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snipe  are  included  in  the  definition  of  game  in  the  Poaching  PreveDtion 
Act,  1862  (c.  114,  s.  1). 

Poison. — It  is  an  offence — (1)  to  place  poison  on  land  with  intent  to 
injure  or  destroy  game  (1831,  c.  32,  s.  3); 

(2)  To  place  poison  for  hares  or  other  game  (1848,  c.  29,  s.  5) : 

(3)  For  an  occupier  to  use  poison  to  kill  ground  game  (1880,  c.  47, 
s.  6) ; 

(4)  To  place  poisoned  grain  or  seeds  on  land  (1851,  c.  13  :  1863,  c.  113). 
Traps. — It  is  also  an  offence — (1)  to  set  man-traps  or  spring  guns  (1861, 

c.  100,  8.  31),  but  not  dog  spears  {R.  v.  Hill,  1885,  48  J.  P.  743)  ; 

(2)  To  use  spring  traps  to  kill  ground  game  except  in  rabbit  holes 
(1880,  c.  47,  s.  6  ;  Brown  v.  Thompson,  1882,  9  Eettie,  1183 ;  Frascr  v. 
Lawson,  1882,  10  Eettie,  396). 

The  restrictions  with  reference  to  poison  for  ground  game  and  spring 
traps  do  not  apply  to  owners  in  occupation,  but  apply  to  occupiers  even 
when  they  have  the  sporting  rights  (Smith  v.  Hunt,  1885,  16  Cox  C.  C.  54; 
Saunders  v.  Pitfield,  1888,  58  L.  T.  188).  Offences  punishable  smnmarily 
under  the  Acts  of  1831  and  1862  must  be  prosecuted  within  ^A/re  months  of 
commission,  instead  of  six  months  as  in  the  case  of  most  offences  summarily 
punishable,  and  there  is  an  appeal  to  Quarter  Sessions  (1831,  c.  32,  s.  41 ; 
1862,  c.  114,  s.  3). 

Licences. — 1.  For  hilling  Game. 

A.  As  a  general  rule,  it  is  unlawful  for  any  person  to  kill  or  take  game 
who  has  not  an  excise  licence  or  certificate  authorising  him  to  do  so  (1860, 
c.  90,  ss.  2-4).  The  mode  of  capture  is  immaterial  (s.  4),  i.e.  a  licence  for 
hawking  is  necessary ;  but  if  it  is  by  shooting,  a  gun  licence  is  also  required 
(see  Firearms).  The.  licence  is  issued  by  the  Inland  Eevenue  Department. 
The  penalties  for  acting  without  it  are — (1)  that  imposed  by  sec.  4  of  the 
Act  of  1860,  £20  (as  to  which  see  45  &  46  Vict.  c.  72,  s.  6) ;  (2)  cumulatively, 
that  imposed  by  sec.  23  of  the  Game  Act,  1831,  £5.  " Game"  includes  not 
only  hares,  pheasants,  etc.,  but  also  deer,  woodcock,  snipe,  quail,  landrail,  and 
rabbits  (s.  2).  The  charges  for  the  licence  are :  £3  for  a  licence  taken  out 
after  July  31  and  before  November  1,  and  lasting  till  the  next  July  31 ; 
£2  for  a  licence  from  July  31  to  October  31 ;  and  £2  for  a  licence  from 
November  1  to  Jidy  31 ;  and  £1  for  a  licence  for  fourteen  days  (46  &  47 
Vict.  c.  10,  ss.  4,  5). 

Licences  are  not  needed  (1)  for  taking  woodcock  or  snipe  in  springes  or 
nets ;  (2)  for  taking  rabbits  by  the  owner  of  a  warren  or  of  enclosed  land, 
and  the  taking  of  rabbits  or  hares  by  the  tenant  of  lands  or  persons  acting 
under  his  direction  or  permission  (1860,  c.  90,  s.  5  (2);  1880,  c.  47,  s.  4): 
(3)  for  coursing  hares  witli  gi-eyhounds  or  hunting  them  with  beagles  or 
harriers  (cp.  1842,  c.  29,  s.  6) ;  (4)  for  hunting  deer  with  hounds  or  killing  them 
in  enclosed  lands,  by  or  with  the  direction  or  permission  of  owner  or  occupier. 

No  licence  need  be  taken  out  (a)  by  any  of  the  Eoyal  Family,  or  the 
gamekeepers  of  the  Queen,  or  of  the  Commissioners  of  Woods  and  Forests, 
if  appointed  under  statute ;  (Z>)  by  persons  authorised  to  kill  hares  without 
game  certificate  under  the  Hares  Act,  1842  (c.  29,  ss.  2,  3) ;  (c)  by  occupiers 
and  persons  authorised  by  them  under  the  Ground  Game  Act,  1880; 
{(T)  by  persons  assisting  to  take  game  in  the  presence  of  persons  who  are 
licensed  in  their  own  right  and  are  using  their  own  dogs,  guns,  etc.,  i.e. 
assistants,  beaters,  and  guests  without  guns  (see  Oke,  4th  ed.,  55,  56).  A 
licence  taken  out  in  Scotland  or  Ireland  is  valid  in  England. 

B.  Gamekeepers'  licences  are  granted  under  the  Act  of  1860  at  a  cost  of 
£2  per  annum.     They  are  valid  only  on  lands  over  which  the  keeper's 
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employer  has  a  right  to  shoot  (1831,  c.  32,  ss.  6,  13 ;  1860,  c.  90,  ss-.  2,  6,  9  ; 
Oke,  4th  ed.,  58).  They  are  not  necessary  in  the  cases  provided  for  by  the 
Hares  Act,  1842  (c,  29,  ss.  2,  3).  They  do  not  authorise  the  keeper  to  sell 
game,  for  which  he  must  have  the  £3  licence  under  the  Act  of  1860,  c.  90. 
His  master  must  also  take  out  a  licence  for  the  keeper  or  a  man-servant. 

These  licences  are  issued  for  revenue  purposes  only,  and  the  Acts 
creating  them  are  not  strictly  game  laws  {Stevens  v.  Copp,  1869,  L.  E.  4  Ex. 
20).  They  give  no  authority  to  trespass  in  pursuit  of  game,  or  to  kill  game, 
except  where  the  licensee  is  entitled  to  kill  independently  of  the  licence. 
In  fact,  game  licences  and  gun  licences  are  forfeited  on  conviction  of  game 
trespass  (1860,  c.  90,  s.  11). 

2.  For  dealing  in  Game. — It  is  unlawful  for  any  person  to  deal  in  game 
unless  he  has  two  licences — {a)  A  local  licence,  which  is  obtained  in  a 
county  district  from  the  district  council,  rural  or  urban,  and  in  a  county 
borough  from  the  town  council.  Special  meetings  of  the  council  are  held, 
of  which  each  member  must  have  special  notice.  Tlie  licensee  must  be  a 
householder  or  a  shopkeeper  or  stallkeeper  within  the  district.  Innkeepers, 
licensed  victuallers,  or  holders  of  beer  dealers'  retail  licences,  and  owners, 
drivers,  or  guards  of  any  public  conveyance,  and  carriers  or  higglers  or  their 
employees  are  disqualified  (Shoolbred  v.  St.  Pancras  Justices,  1890,  24  Q.  B.  D. 
346).  But  this  does  not  prevent  innkeepers  from  selling  game  for  con- 
sumption on  the  premises  (1831,  c.  32,  s.  26).  The  licence  is  issued  in  the 
form  A.  scheduled  to  the  Game  Act,  1831,  under  the  seal  of  the  council,  and 
must  specify  the  premises  at  which  the  game  is  to  be  sold.  It  expires  on 
July  1.  It  now  applies  to  hares,  pheasants,  partridges,  heath  and  moor 
game,  grouse,  blackgame,  and  bustards,  alive  or  dead,  whether  killed  in  the 
United  Kingdom  or  in  a  foreign  countrv  {Loome  v.  Baker,  1860,  30  L.  J.  ]\I.  C 
31 ;  Piidney  v.  Eccles,  [1893]  1  Q.  B.  52 ;  1  &  2  Will.  iv.  c.  32,  ss.  18,  21,  29  ; 
2  &  3  Vict.  c.  35 ;  23  &  24  Vict.  c.  90,  s.  13 ;  32  &  33  Vict.  c.  14 ;  56  &  57 
Vict.  c.  7,  s.  2 ;  56  &  57  Vict.  c.  73,  s.  24).  (h)  An  excise  licence  to  deal  in 
game,  which  costs  £2,  is  granted  only  on  production  of  a  local  licence 
issued  to  the  applicant,  and  runs  for  a  year  from  the  date  of  its  issue  (1860, 
c.  90,  ss.  2,  14,  15,  16). 

It  is  an  offenc3  for  a  person  having  a  local  licence  to  deal  in  game — 

(1)  To  buy  game  except  from  a  licensed  dealer  or  a  person  who  holds  a 
£3  licence  under  the  Act  of  1860,  or  a  person  directed  by  a  justice  in 
writing  to  sell  game  unlawfully  taken,  and  seized  under  the  Act  of  1862,  or 
hares  killed  under  the  authority  of  the  Ground  Game  Act,  1880  (c.  47,  s.  4). 
Penalty,  £10  (1831,  c.  32,  s.  28;  1860,  c.  90,  ss.  2,  14;  1862,  c.  114,  s.  2). 
The  game  certificates  under  the  Acts  of  1831,  ss.  5,  6,  and  1848,  ss.  1,  2,  are 
superseded  by  tbe  £3  licence  under  the  Act  of  1860  (s.  6).  Ignorance  that 
the  seller  was  not  qualified  to  sell  is  no  defence  {B.  v.  Muirhcad,  1887,  51 
J.  P.  60). 

(2)  To  sell  except  at  the  licensed  premises  or  without  a  board  fixed  up, 
"  LICENSED  TO  DEAL  IN  CJAME."     Penalty,  £10  (1831,  c.  32,  s.  28). 

(3)  To  sell  or  possess,  within  ten  days  of  the  beginning  of  close  time, 
game  other  than  foreign  game.  Penalty,  £1  a  head  (1831,  c.  32,  s.  4; 
R.  V.  Guyer,  1889,  23  Q.  B.  D.  100;  1892,  c.  8,  s.  3).  Similar  provisions 
are  made  by  the  Wild  Birds  Protection  Acts  as  to  the  sale  of  other  birds  in 
close  time  (see  Birds  and  the  Wild  Birds  Protection  Act,  1896).  Conviction 
of  any  of  these  offences  forfeits  the  local  licence  (1831,  c.  32,  s.  22). 

(4)  To  sell  without  an  excise  licence.     Penalty,  £20  (1860,  c.  90,  s.  14). 
Persons  who  pretend  to  liave  a  local  licence  are  liable  to  a  penalty  of 

£10  (1831,  c.  32,  s.  28).     Persons  who  ought  to  have  a  local.licence,  and 
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sell  without  it  or  an  excise  licence,  incur  a  penalty  of  £20  (1861,  c.  94,  s.  17). 
Persons  not  licensed  to  deal  in  game  who  huy  game  except  from  a  licensed 
dealer,  or  in  good  faith  from  a  place  where  a  dealer's  licence  board  is 
affixed,  incur  a  penalty  of  £1  per  head  bought  (1831,  c.  32,  s.  27).  All 
these  penalties  are  recoverable  before  a  Court  of  summary  jurisdiction. 
Proceedings  relating  to  excise  licences  can  be  taken  only  by  the  Inland 
Eevenue  officers. 

Conviction  of  offences  1.,  2.,  and  3.  entails  forfeiture  of  the  local  licence. 
It  is  not  settled  how  far  a  licensed  person  is  liable  to  conviction  for  offences 
by  his  partners  or  servants  (Oke,  Game  Laws,  4th  ed.,  p.  70). 

\^Authorities. — Man  wood,  Forest  Laics;  Oke,  Game  Laics,  4th  ed.  by 
Bund;  Warry,  Game  Laics;  Archbold,  Cr.  PL,  21st  ed.,  1865;  Atkinson, 
Magistrate's  Annual  Practice,  1897,  355.] 


Games. — No  sport,  pastime,  game,  or  exercise  was  unlawful  at 
common  law  unless  so  carried  on  as  necessarily  to  involve  or  actually  to 
occasion  a  public  nuisance,  or  a  real  and  not  a  technical  breach  of  the 
public  peace,  or  it  is  said  a  danger  to  public  morals  {Sharhon  v.  Colehach, 
1692,  2  Vent.  175 ;  B.  v.  Rogier,  1823,  2  D.  &  P.  541).  Fighting,  whether 
in  a  hostile  spirit  or  for  a  prize,  is  not  to  be  considered  a  game  within  this 
rule  (see  Boxing  Match).  To  make  a  game  unlawful  it  is  therefore 
necessary  to  refer  to  the  terms  of  some  statute,  and  the  question  of  lawful- 
ness or  unlawfulness  is  one  of  law  for  a  Court,  and  not  of  fact  for  a  jury,  to 
decide  {R.  v.  Davics,  [1897]  2  Q.  B.  199). 

An  Act  of  1388  (12  Pich.  ir.  c.  6)  forbade  labom-ers,  servants  in  hus- 
bandry or  servants  of  artificers  or  victuallers  to  carry  any  weapon,  but 
bows  and  arrows,  or"  to  play  quoits,  tennis,  football,  dice,  casting  the  stone 
(qu.  bowling),  cails  (skittles),  and  other  such  "  importune  "  games.  The  Act 
was  confirmed  in  1409  (11  Hen.  iv.  c.  4),  and  in  1477  (17  Edw.  iv.  c.  3)  was 
extended  to  certain  "  newly  imagined  "  games,  such  as  closh  and  kailes 
(forms  of  ninepins  or  skittles),  half  howl,  hand  in  and  out,  and  queckboard. 
In  1503  (19  Hen.  vil.  c.  12,  s.  7)  provision  was  made  to  punish  servants 
playing  certain  games  except  at  Christmas.  These  Acts  were  ordered  to 
be  put  into  execution  in  1511  (3  Hen.  viii.  c.  3)  and  1514  (6  Hen.  viii. 
0.  2),  but  they  were  repealed  in  1624  (28  Jac.  i.  c.  28,  s.  11),  and  the  right 
to  play  football,  even  in  a  public  street,  has  l:)een  claimed  even  in  1897.  It 
is  clearly  illegal  in  such  a  place  (5  &  6  Will.  iv.  c.  50,  s.  72).  The  Acts 
had  in  1541  been  in  substance  repealed  and  consolidated  by  33  Hen.  viii. 
c.  9,  which  was  passed  to  drive  the  lieges  to  practise  archery  and  to  encourage 
the  trade  of  bowyers,  fletchers,  stringers,  and  arrowsmiths  (s.  1).  The 
numbering  of  the  sections  of  this  Act  in  the  Statutes  at  Large  (Puffhead) 
difiers  from  that  in  the  2nd  edition  of  the  Statutes  Revised.  In  this  article 
the  text  of  the  latter  has  been  used. 

That  Act  punished  three  classes  of  offence — 

(1)  The  keeping  or  maintaining  common  houses,  alleys,  or  places  for 
bowls,  quoits,  cloysh,  caile  (ninepins),  half  bowls  (see  Strutt,  241),  tennis, 
dicing  table,  or  carding,  or  games  prohibited  by  any  prior  statute  {vide  ante) 
or  unlawful  games  then  invented,  or  any  unlawful  new  game  to  be  invented. 
The  penalty  was  40s.  per  diem  (s.  8). 

(2)  Haunting  such  common  gaming-houses ;  penalty  6s.  8d.  (s.  8),  and 
recognisances  (s.  8 ;  2  Geo.  ii.  c.  28,  s.  9 ;  Murphy  v.  Arrow,  [1897]  2  Q.  B. 
527). 

(3)  The  playing  by  artificers,  husbandmen,  their  apprentices,  journeymen. 
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or  servants,  or  seamen,  fishermen,  or  watermen,  or  serving  men  of  tables 
(backgammon),  dice,  cards,  bowls,  closh,  quoits,  logating  (see  Strutt, 
p.  239),  or  any  other  unlawful  game  except  at  Christmas,  and  this  only  in 
the  house  or  presence  of  their  masters ;  penalty  20s.  and  committal  to 
prison  till  they  gave  security  not  to  offend  again  (s.  11;  2  Geo.  ii.  c.  28,  s.  9). 

The  penalties  are  now  recovered  by  information,  under  the  Summary 
Jurisdiction  Acts,  which  must  be  laid  within  one  year  of  the  offence,  and 
are  applicable  as  prescribed  by  sec.  12  of  the  Act  of  1541.  Sec.  13  directs 
proclamation  of  the  Act  quarterly,  and  sec.  9  empowered  justices  to  enter 
gaming-houses  and  arrest  keepers  and  players  and  take  from  them 
securities  for  the  peace  and  good  behaviour.  See  Gaming-House.  The 
Act  is  not  directed  against  deceitful  or  excessive  gaming  for  money  or 
valuable  things,  but  against  playiifig  any  forbidden  game.  Sec.  8  suggests 
that  common  gaming  within  the  Act  could  be  legalised  by  placard  or 
licence  granted  on  recognisance  filed  in  Chancery.  But  the  licensing  of 
houses  for  unlawful  gaming  was  stopped  in  1554  (2  &  3  Phil.  &  Mary,  c.  9). 

The  Act  did  not  apply  to  royal  palaces,  or  within  the  verge  of  the 
Court,  whence  no  doubt  the  fact  that  till  recent  years  tennis  courts 
existed  only  in  palaces.  An  Act  of  1664  (16  Chas.  ii,  c.  7),  now  repealed, 
dealt  with  the  same  games,  but  added  shovelboard  and  skittles,  and  was 
aimed  at  excessive  and  deceitful  gaming,  and  passed  to  enforce  the  view 
that  "lawful  games  and  exercises  should  not  be  otherwise  used  than  as 
innocent  and  moderate  recreations,  and  not  as  constant  trades  or  callings  to 
gain  a  living,  or  make  an  unlawful  advantage  thereby  "  (see  Jenks  v.  Turpin, 
1884,  13  Q.  B.  D.  505,  at  516,  518).     The  Act  applied  to  horse-racing. 

In  1698  (10  Will.  iii.  c.  23)  lotteries  were  described  as  unlawful  games 
and  rendered  punishable  as  public  nuisance.  As  to  this  and  subsequent 
enactments  on  the  subject,  see  Lotteries. 

The  Gaming  Act,  1710  (9  Anne,  c.  19),  dealt  with  the  same  subject-matter. 
It  was  repealed  in  1835  (5  &  6  Will.iv.  c.  41)  and  1845  (8  &  9  Vict.  c.  109, 
s.  15),  except  sec.  1,  which  relates  to  Gaming  {q.v.).  It  dealt  with  the  same 
games  as  the  Act  of  1664  {Applegarth  v.  Colley,  1842, 10  Mee.  &  W.  723),  and 
seems  to  have  included  cricket  {Jeffreys  v.  Walter,  1748,  1  Wils.  220). 

The  Gaming  Act,  1738  (12  Geo.  ii.  c.  28),  declared  (s.  2)  the  games  of 
ace  of  hearts,  pharaoh  or  Faro,  l)asset,  and  hazard  to  be  unlawful  games 
within  the  Lottery  Acts ;  and  the  Gaming  Act,  1739  (13  Geo.  II.  c.  19,  s.  9), 
added  to  the  list  of  such  unlawful  games,  passage  and  all  and  every  other 
game  invented  or  to  be  invented  with  dice  or  any  other  instrument,  engine, 
or  device  in  the  nature  of  dice  having  figures  or  numbers  thereon  (except 
backgammon  and  other  games  then  played  with  backgammon  tables).  The 
Gaming  Act,  1744  (18  Geo.  ii.  c.  34),  declared  roulette  or  roly-poly  an 
unlawful  game. 

Under  these  enactments  all  games  with  cards  or  dice,  except  back- 
gammon, are  unlawful,  unless  they  are  games  of  mere  skill  within  sec.  1  of 
the  Gaming  Act,  1845  ;  and  they  have  been  held  to  apply  to  baccarat,  hanquc 
(Jenks  V.  Turpin,  1884,  13  Q.  B.  1).  505),  and  chemin  defer  baccarat  (Fairf- 
lough  V.  Whitmore,  1895,  W.  N.  52);  and  the  same  applies  to  all  games  of 
chance  and  skill  combined  (Jenks  v.  I'urpin,  I.e.  p.  524). 

But  the  unlawfulness  is  not  absolute,  and  arises  only  where  games 
of  mere  chance,  or  of  chance  and  skill  combined,  are  played  at  a  house  kept 
for  playing  at  them  {I.e.  524);  and  it  would  even  seem  that  playing  a 
lawful  game,  i.e.  one  of  mere  skill  at  such  a  place,  is  also  unlawful  {I.e.  521, 
522).  The  last  result  is  somewhat  strange,  and  should  perhaps  be  limited 
to  the  case  suggested  in  B.  v.  llogier,  1822,  1  Barn.  &  Cress.  252 ;  25  K.  K. 
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o93,  of  playing  a  lawful  game  for  an  excessive  stake  (Jenks  v.  Turpin,  at 
p.  532). 

As  to  l)ets  and  contracts  made  on  games,  whether  lawful  or  unlawful, 
see  Gaming  (and  Wagering).  As  to  penalties  for  playing  such  games,  see 
Gaming-House.  As  to  playing  games  of  chance  in  the  streets,  see  Betting, 
2.,  ante,  vol.  ii.  p.  65. 

Games  of  Skill. — With  regard  to  games  of  mere  skill,  the  Act  of 
Henry  viii.  never  seems  to  have  been  efficiently  enforced.  Eunning,  leap- 
ing, wrestling,  pitching  the  sledge,  throwing  the  hammer,  and  pitching  the 
bar  (tossing  the  caber)  were  regarded  as  legal  (temp.  Eliz.),  though  bear- 
baiting  and  bull-baiting  on  the  Sabbath  were  objected  to  as  Sunday 
recreation  (Govett,  Book  of  S2>oiis,  23-25,  68-74),  and  were  encouraged 
by  James  i.  in  the  Book  of  Sports.  But  the  Lord's  Day  Act,  1625  (1  Car.  i. 
c.  1),  still  unrepealed,  prohibits  all  meetings  on  Sunday  by  people  out  of 
their  own  parishes  for  any  sport  or  pastime  whatever,  and  all  meetings 
within  their  parishes  on  that  day  for  bull-baiting,  bear-baiting,  interludes, 
common  plays,  or  other  unlawful  exercises  or  pastimes.  And  in  1845 
(8  &  9  Vict.  c.  109,  s.  1)  the  Act  of  1541  was  repealed  as  to  the  games 
above  italicised,  and  all  games  of  mere  skill,  including  Billiakds  (q.v.)  and 
dominoes  (B.  v.  Ashton,  1852,  1  El.  &  El.  286).  As  to  other  unlawful 
games,  it  continues  in  full  force,  and  even  lawful  games  of  skill  may  not  be 
played  in  a  common  gaming-house. 

Sports  involving  cruelty  to  animals  are  rendered  illegal  by  12  &  13 
Vict.  c.  92.  Similar  provisions  had  been  made  as  to  the  metropolitan 
police  district  by  2  &  3  Vict.  c.  47,  s.  47,  and  as  to  towns  by  10  &  11 
Vict.  c.  89,  s.  36.  Keeping  a  cock-pit  is  said  to  have  been  unlawful  at 
common  law,  but  not  mere  cock-fighting  (Strutt,  Pastimes,  p.  248 ; 
B.  v.  ITowel,  1675,  3  Keb.  465  and  510 ;  Squiers  v.  Whisken,  1811,  3  Camp. 
140;  Clarke  v.  Hague,  1859,  2  El.  &  El.  281:  Morley  v.  Grecnhalgh,  1863, 
32  L.  J.  M.  C.  93 ;  and  the  Scotch  case,  Johnston  v.  Abercromlie,  1892, 
20  Eettie  (Justiciary),  37,  42,  which  led  to  the  passing  of  the  Act 
58  &  59  Vict.  c.  13).  But  Henry  viii.  himself  set  up  a  cock-pit  in  White- 
hall, perhaps  relying  on  the  exemption  of  the  Crown  from  the  Act  of  1541. 

[Authorities. — Hawk.,  P.  C,  bk.  i.  c.  75  ;  Coldridge  and  Hawksford,  Laio 
of  Gambling,  1895 ;  Stutfield  on  Betting,  3rd  ed. ;  Govett  on  Book  of 
Sports,  1890  ;  Strutt,  Pastimes,  2nd  ed.,  1810.] 


Gaming^  (and  Wag'ering). — Under  this  head  distinct  con- 
siderations arise  (1)  with  respect  to  contracts  or  bargains  made  by  way  of 
gaming  and  wagering;  (2)  with  respect  to  cheating  when  such  contracts 
have  been  made. 

I.  Gaming  is  playing  at  any  game,  sport,  pastime,  or  exercise,  lawful  or 
unlawful,  for  money  or  any  other  valuable  thing,  which  is  staked  on  the 
result  of  the  game,  etc.,  i.e.  which  is  to  be  lost  or  won,  according  to  the 
success  or  failm-e  of  the  person  who  has  staked  {B.  v.  Ashton,  1852,  1  EL 
&  Bl.  286). 

Wagering,  which  includes  betting,  is  making  a  contract  on  an  unascer- 
tained event,  past  or  future  (in  which  the  parties  have  no  commercial 
interest  other  than  that  created  by  the  contract),  by  which  the  parties  are 
to  gain  or  lose,  according  as  the  uncertainty  is  determined  one  way  or  the 
other.  The  consideration  is  the  mutual  promises  to  pay  according  to  the 
event  {Carlill  v.  Carbolic  Smoke  Ball  Co.,  [1892]  2  Q.  B.  484).  It  does  not 
include  contracts  of  insurance  or  indemnity  against  risks  to  the  property 
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of  one  party  (see  19  Geo.  iii.  e.  37,  and  the  Gambling  Act,  1774,  14  Geo.  ill. 
c.  78) ;  nor  sales  of  "  futures,"  i.e.  goods  which  the  vendor  has  not,  or  unde- 
clared dividends,  or  next  year's  crop  of  fruit  {HibUewhite  v.  M'Morine,  1839, 

5  Mee.  &  W.  462  ;  56  &  57  Vict.  c.  71,  s.  5  ;  Martin  v.  Gibhon,  1875,  24  W.  R. 
87) ;  nor  even  speculative  sales  of  stocks  and  shares,  unless  the  contracts 
for  sale  and  purchase  are  purely  fictitious,  and  what  are  called  "  time 
bargains  "  or  "  difference  transactions  "  {Forget  v.  Ostigny,  [1895]  App.  Cas. 
318  ;  Universal  Stock  Eocchange  v.  Straclian,  [1896]  App.  Cas.  166).  In  such 
cases  the  Courts  look  behind  the  bought  and  sold  notes  or  other  evidences 
of  the  alleged  connnercial  contract,  to  ascertain  what  is  the  real  transaction. 
They  are  specially  ready  to  do  so  in  the  case  of  "  cover  "  transactions  with 
outside  dealers  in  stocks. 

Contracts  of  insurance  are  wagers — (1)  in  the  case  of  life  assurance, 
where  the  policy  is  on  the  life  of  another,  in  which  the  assured  has  no 
insurable  interest,  i.e.  no  liability  to  pecuniary  loss  by  the  death  (14  Geo.  ill. 
c.  48),  except  in  the  case  of  certain  insurances  within  the  Friendly  Societies 
Acts,  1896  (c.  25,  c.  26,  s.  13  (2)) ;  (2)  in  the  case  of  fire  and  marine  insur- 
ance, where  there  is  no  insurable  interest  independent  of  the  policy  or 
contract,  i.e.  no  property  or  commercial  adventure  at  stake  (14  Geo.  III. 
c.  48  ;  19  Geo.  ii.  c.  37)  {Kent  v.  Bird,  1777,  2  Cowp.  583  ;  Lotury  v.  Bourdieu, 
1780,  2  Doug.  468 ;  Porter  on  Insurance,  2nd  ed.,  p.  7 ;  Bunyon,  Fire  Ins., 
4th  ed.,  p.  6 ;  Life  Ins.,  3rd  ed.,  p.  12). 

It  is  held  by  the  English  but  is  denied  by  the  American  Courts,  that 
wagering  contracts  were  valid  and  enforceable  at  common  law  by  count  of 
indebitatus  assumpsit,  if  the  subject-matter  of  the  contract  was  not  illegal, 
or  immoral,  or  void,  on  grounds  of  public  policy  {Smith  v.  Aicry,  1704, 

6  Mod.  128  ;  Da  Costa  v.  Joiws,  1778,  2  Cowp.  729  ;  Gilbert  v.  Sykcs,  1812, 16 
East,  150  ;  14  R  R.  327).  The  tendency  of  judicial  opinion  in  the  eighteenth 
century  undoubtedly  was  to  defeat  or  delay  cases  brought  to  recover  gaming 
debts,  and  to  declare  them  unenforceable  on  grounds  of  morality,  decency, 
or  public  policy ;  and  this  opinion  was  reinforced  in  certain  instances  by 
statutes  now  repealed  and  the  Lottery  Acts.     See  Lotteries. 

Gaming  and  wagering  contracts  are  now  regulated  from  the  point  of 
view  of  civil  remedies  by  the  Gaming  Acts  of  1842  (8  &  9  Vict.  c.  109) 
and  1892  (55  &  56  Vict.  c.  4).  Sec.  19  of  the  Act  of.  1845  put  an  end  to 
the  practice  of  obtaining  decisions  on  points  of  law  by  feigned  issues  brought 
on  a  wager.     See  Feigned  Issues. 

Sec.  18  of  the  Act  renders  null  and  void  all  contracts,  whether  written 
or  by  parol,  by  way  of  gaming  or  wagering ;  i.e.  such  contracts  are  not  in 
any  sense  criminal  or  illegal,  but  are  not  enforceable  in  a  Court  of  justice 
if  the  provisions  of  the  statute  are  pleaded  (Order  19,  r.  15),  or  the  judge 
during  the  trial  discovers  the  claim  to  fall  within  the  statute  {Scott  v. 
Brown,  [1892]  2  Q.  B.  724).  This  case  deals  with  illegality  only ;  but  its 
principle  seems  equally  applicable  to  contracts  declared  void  by  statute, 
and  if  this  is  not  so  the  Court  can  at  the  option  of  the  parties  be  made  a 
forum  for  trying  wagers,  which  is  contrary  to  the  cases  before  1845,  and 
the  obvious  intent  of  the  Act  of  1845. 

The  main  result  of  the  Act  of  1845  has  been  to  make  it  unnecessary 
to  attempt  to  reconcile  the  prior  distinctions  between  illegal  and  legal 
wagers,  or  to  explain  the  ratio  decidendi,  and  to  enable  the  Courts  to  deal 
with  all  contracts  as  absolutely  void  if  they  are  by  way  of  gaming  and 
wagering,  whether  they  would  or  would  not  be  illegal  from  other  points  of 
view  {Diggle  v.  Higgs,  1877,  2  Ex.  D.  422,  427 ;  Trimble  v.  Hill,  1880,  5  App. 
Cas.  342,  344).     Playing  any  game  whether  of  chance  or  skill  for  money  or 
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money's  worth,  is  gaming  within  the  section  {Dyson  v.  Mason,  1888,  22 
Q.  B.  D.  351). 

From  the  fact  that  gaming  contracts  are  void  only,  and  not  illegal,  flow 
certain  consequences — 

1.  A  man  who  lost  a  wager  and  got  another  to  pay  it  was  liable  to 
him  for  the  money  so  paid  {Bosewarne  v.  Billings,  1863,  15  C.  B.  N.  S.  316  ; 
Ex  parte  Byke,  In  re  Lister,  1878,  8  Ch.  D.  754). 

2.  An  agent  employed  to  bet,  and  who  did  bet,  was  entitled  to  pay  the 
bet,  and  recover  from  his  principal  {Bead  v.  Anderson,  1884,  13  Q.  B.  D. 
779).  This  decision  created  the  industry  of  turf  commission  agents  or  book- 
makers, who,  instead  of  taking  bets  themselves,  betted  with  others  of  the 
confraternity ;  but  in  Cohen  v.  Kittcll,  1889,  22  Q.  B.  D.  680,  the  Courts 
declined  to  countenance  an  action  by  a  principal  against  an  agent  for  not 
making  bets  as  ordered. 

3.  Speculative  transactions  on  the  Stock  Exchange  impose  an  actionable 
liability  on  the  outside  principal,  who,  by  his  instructions  to  his  brokers, 
subjects  them  by  the  rules  of  the  Exchange  to  liability  to  jobbers  {Ex  parte 
Byke).  These  consequences  take  such  contracts  out  of  the  Act  of  1845 
{Thacker  v.  Hardy,  1879,  4  Q.  B.  D.  685). 

4.  A  man  who,  as  agent  of  another,  has  been  paid  bets  made  for  his 
principal  must  pay  over  his  receipts  to  the  principal  {Bridger  v.  Savage, 
1885,  15  Q.  B.  D.  363 ;  De  Mattos  v.  Benjamin,  1894,  63  L.  J.  Q.  B.  248) ; 
and  where  a  man  describes  himself  as  a  betting  agent,  the  burden  of  proof 
is  on  him  to  show  he  dealt  as  a  principal  {Grimerd  v.  Wiltshire,  1893, 
10  T.  L.  E.  505). 

5.  The  business  of  betting  is  so  far  lawful  that  the  betting  man  must 
pay  income  tax  on  his  profits  {Bartridye  v.  Mallandaine,  1886,  18  Q.  B.  D. 
276),  and  that  partners  in  such  a  business  can  claim  a  partnership  account 
{Thwaites  v.  Coidthwaite,\l^^^']  1  Ch.  496),  unless  the  business  was  criminal 
within  some  of  the  statutes. 

6.  A  security  given  on  account  stated  between  partners  in  betting 
transactions  has  been  held  good  {Johnson  v.  Lansley,  1862,  12  C.  B.  468), 
and  a  cheque  given  for  a  stipulated  share  in  winnings  under  a  wagering 
contract  seems  to  be  valid  {Beestoti  v.  Bceston,  1875,  1  Ex.  D.  73). 

7.  A  bond  given  to  winners  of  bets  in  order  to  prevent  them  from  posting 
the  loser  at  Tattersall's  has  been  held  valid,  on  the  ground  that  the  con- 
sideration was  not  within  5  &  6  WiU.  lY.  c.  41  {Bubb  v.  Yelverton,  1870, 
L.  R  9  Eq.  471). 

The  Act  of  1892  was  passed  in  consequence  of  the  decisions  of  Bose- 
warne V.  Billings  and  Bead  v.  Anderson.  It  renders  nuU  and  void  any 
promise,  express  or  implied — (1)  to  pay  any  person  any  sum  of  money  paid 
by  him  under  or  in  respect  of  any  contract  or  agreement  made  null  and 
void  by  sec.  18  of  the  Gaming  Act,  1845 ;  (2)  to  pay  any  sum  by  way  of 
commission,  fee,  reward,  or  otherwise,  in  respect  of  any  such  contract,  or 
of  any  services  in  relation  thereto  or  in  connection  therewith. 

The  Act  is  not  retrospective  {Knight  v.  Zee,  [1893]  1  Q.  B.  41);  but  its 
passing  had  the  effect  of  altering  the  law  as  laid  down  in  Bosewarne  v.  Bill- 
ings and  Bead  v.  Anderson.  It  appears  not  to  have  materially  affected 
Thacker  v.  Rardy  (Stutfield  on  Betting,  3rd  ed.,  96),  and  has  not  at  aU  affected 
Bridger  v.  Savage.  It  seems  that  the  payer  must  at  his  own  risk  inquii'e  as 
to  the  nature  of  the  debt  he  is  paying  {Tatam  v.  Beeve,  [1893]  1  Q.  B.  44). 

Commercial  Wagers.— The  Act  of  1845,  coupled  with  an  Act  of 
1860  (23  &  24  Vict.  c.  28),  has  legalised  "stock-jobbing."  It  results 
that   speculative   sales   and   purchases  of   stock  are   not  now  necessarily 
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wagers.  The  Eules  of  the  London  Stock  Exchange  and  the  form  of 
the  contracts  made  there,  which  involve  liability  to  accept  or  deliver 
stock  sold  or  bought  on  the  next  settling  day,  have  been  held,  as  a  general 
rule,  to  exclude  contracts  between  jobbers  and  brokers  from  the  category  of 
wagers  {Thacher  v.  Hardy,  1879,  4  Q.  B.  D.  685 ;  Forget  v.  Ostigny,  [1895] 
App.  Cas.  318).  But  where  a  broker  on  the  Exchange  deals  as  a  prin- 
cipal with  an  outside  person,  he  is  not  entitled  to  the  protection  in  that 
case  unless  it  appears  that  the  contracts  which  are  between  principals 
show  a  real  and  not  a  merely  colourable  right  and  intention  by  both  parties 
to  give  or  take  delivery  of  the  stocks  specified  in  the  bought  and  sold 
notes  {Universal  Stock  Exchange  v.  Strachan,  [1896]  App.  Cas.  166). 

A  practice  has  arisen  of  demanding  security  by  way  of  cover  from 
persons  who  wish  to  speculate.  It  is  commonest  with  outside  brokers,  i.e. 
dealers  in  stocks  and  shares  who  are  not  brokers  or  jobbers  on  the  London 
Stock  Exchange,  but  not  unknown  within  that  house.  If  it  is  established 
that  the  contract  between  customer  and  dealer  is  a  wager,  at  any  time  before 
the  event  of  the  wager  has  been  ascertained  and  the  dealer  has  appropriated 
as  winner  the  money  or  securities  deposited  as  cover,  the  customer  may 
repudiate  the  wager  and  reclaim  his  cover  or  securities  ( Universal  Stock 
Exchange  v.  Strachan,  \1Q'^^'\  ^pp.,Cas.  166;  Strachan  y.  Universal  Stock 
Exchange, 1^0.  2,  [1895]  2  Q.  B.  697).  This  means  that  the  provisions  of  the 
Act  of  1845  as  to  deposit  apply  not  only  to  a  stakeholder  but  also  to  a  party 
to  the  wager,  and  therefore  extend  to  ready -money  betting.  "  Put  and 
call  options  "  appear  not  to  be  treated  as  wagers  (Sadd  v.  Foster,  1897,  13 
T.  L.  E.  207).     As  to  wager  policies  of  insurance,  see  Life  Insurance. 

Deposits. — The  Act  of  1845,  s.  18,  forbids  the  recovery  by  action  of  any 
money  or  valuable  deposited  in  the  hands  of  another  to  abide  the  event  on 
which  a  wager  has  been  made.  This  veto  does  not  affect  subscriptions  or 
contributions  or  agreements  to  contribute  (unless  they  are  wagers)  to  a  plate, 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  of  a  lawful  game  or 
exercise  (see  Games)  ;  but  covers  all  other  wagers  of  whatever  character,  even 
those  not  relating  to  games  or  sports.  So  far  as  subscriptions,  etc.,  are 
concerned,  the  Act  is  construed  as  above  stated  in  Diggle  v.  Higgs,  1877, 
2  Ex.  D.  422,  and  Trimlle  v.  Hill,  1880,  5  App.  Cas.  342. 

An  agreement  for  a  match  between  two  horses,  the  owner  of  the  winner 
to  have  both  horses,  is  not  within  the  proviso,  but  is  a  mere  wager 
{Coomhes  v.  Dibble,  1866,  L.  E.  1  Ex.  248) ;  nor  are  deposits  made  or  agree- 
ment to  pay  them  to  a  named  person  if  his  horse  trotted  a  given  distance  in 
a  given  time  {Batson  v.  Newman,  1876,  1  C.  P.  D.  573). 

The  provisions  of  sec.  18  are  quite  independent  of  the  rules  of  law  as  to 
repudiating  contracts  void  for  illegality  or  recovering  deposits  paid  under 
them  or  for  an  illegal  purpose,  which  are  applicable  to  lotteries  and  gaming- 
houses and  partnerships  for  keeping  them  {Barclay  v.  Pearson,  [1893]  2  Ch. 
154  ;  Thwaites  v.  Coulthwaite,  [1896]  1  Ch.  496). 

Persons  who  claim  to  have  won  a  race  or  game  may  lawfully  sue  for 
the  prize  ;  but,  as  a  general  rule,  the  conditions  of  entry  create  a  peculiar 
domestic  tribunal  for  deciding  the  event,  with  whose  decision  the  Courts  will 
not  interfere  in  the  absence  of  misconduct  by  the  arbiters  or  unless  they 
have  failed  to  exercise  their  powers.  If  the  game  is  lawful  the  action  will 
lie ;  but  the  Courts  will  not  readily  interfere  with  the  decision,  if  any,  of  the 
referee  or  stewards  (see  Sadler  v.  Smith,  1879,  L.  E.  4  Q.  B.  214  ;  5  Q.  B.  40). 

A  person  who  makes  a  wager  and  deposits  a  stake  can,  before  the  event 
is  determined,  repudiate  the  wager  and  recover  the  stake  {Varney  v. 
Hickman,  1848,  5  C.  B.  271 ;  Martin  v.  Hewson,  1855,  10  Ex.  737),  or 
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can,  after  it  has  resulted  against  him,  revoke  the  stakeholder's  authority 
to  pay  the  winner,  and  recover  his  stake  {Hampden  v.  Walsh,  1876,  1 
Q.  B,  D.  189;  Batson  v.  Newman,  1876, 1  C.  P.  D.  573)  ;  but  he  cannot  recover 
the  stake  from  the  other  party  to  the  wager  if  it  has  been  paid  over  to 
him  before  repudiation  or  revocation. 

The  result  of  these  cases  is  to  make  the  Act  mean  that  the  winner 
cannot  recover  by  action  from  the  stakeholder  anything  in  the  nature  of 
stakes  deposited  by  a  competitor,  but  can  recover  a  prize  offered  for  com- 
petition ;  but  that  the  depositor  of  the  stake  can  get  it  back  at  any  time 
before  it  is  paid  over  to  the  winner.  The  Act  of  1892  does  not  change  the 
law  in  this  respect  (O'Sidlivan  v.  Thomas,  [1895]  1  Q.  B.  698). 

Loans. — Payments  by  a  third  person  of  a  wager  at  the  illegal  request 
of  a  party  are  not  recoverable  as  "  money  paid "  {M'Kinncll  v.  Robinson, 
o  Mee.  &  VV.  434 ;  Tatam  v.  Reeve,  [1893]  1  Q.  B.  44),  nor  is  a  balance  due  on 
a  betting  account  {Butts  v.  Eldred,  1896,  12  T.  L.  E.  624). 

Money  lent  to  a  person  who  has  made  a  wagering  contract,  for  the 
purpose  of  its  deposit  with  a  stakeholder  to  abide  the  event  of  the  wager, 
cannot  be  recovered  by  the  lender  even  if  the  borrower  has  agreed  to  repay 
it  if  he  wins  the  stakes,  and  has  in  fact  won  and  received  them  {Carney  v. 
Plummer,  [1897]  1  Q.  B.  634). 

Securities. — By  the  Gaming  Act,  1710  (9  Anne,  c.  14,  s.  9),  all  notes,  hills, 
bonds,  judgments  {i.e.  vokmtary  judgments,  Laiie  v.  Chapman,  1841,  11  Ad. 
&  E.  966),  mortgages,  or  other  securities  or  conveyances  whatsoever,  are 
absolutely  void  if  the  whole  or  any  part  of  the  consideration  is  (1)  money 
or  any  valuable  thing  won  by  gaming,  whether  the  game  is  lawful  or 
unlawful  {Shilleto  v.  Thecd,  1831,  7  Bing.  405),  or  betting  on  the  hands  or 
sides  of  persons  so  gaming ;  (2)  or  for  reimbursing  or  repaying  any  money 
knowingly  lent  or  advanced  for  gaming  or  betting,  or  at  the  time  or  place 
of  playmg  or  betting.  This  enactment  avoided  not  only  the  security  even 
where  negotiable,  but  also  the  contract  to  pay  or  repay  {Applegarth  v.  Collcy, 
1842,  10  Mee.  &  ^\.  727). 

It  caused  much  perplexity  from  its  effect  on  negotiable  securities,  and  led 
to  many  ingenious  attempts  to  evade  that  result.  The  result  of  the  decisions 
was  that  the  drawer  of  a  bill  or  payee  of  a  cheque  and  his  indorsees  could  not 
recover  against  the  acceptor  of  the  bill  or  drawer  of  the  cheque,  and  that 
substituted  bills,  English  or  foreign,  were  no  better  than  the  original  (  Wynne 
V.  Callander,  1826,  1  Puss.  293  :  Hay  v.  AyUng,  1851,  16  Q.  B.  423).  But 
^  the  bondjide  indorsee,  payee,  or  drawer  could  recover  against  him  {Edwards 
P  v.  Dick;  1821,  4  Barn.  &  Aid.  212  :  23  P.  P.  255).  In  the  case  of  bonds 
and  mortgages  (apart  from  the  now  repealed  provisions  of  the  Act),  the  right 
of  a  bond  fide  assignee  to  recover  against  the  losing  gambler  depended  on 
the  law  of  estoppel,  i.e.  on  some  declaration  by  him  prior  to  the  assignment  on 
the  faith  of  which  it  was  taken  {Hawker  v.  Halliwell,  1856, 25  L.  J.  Ch.  558). 
^  The  supposed  hardships  of  the  Act  led  to  its  amendment  in  1835  (5  &  6 
AVill.  IV.  c.  41),  so  as  to  make  notes,  bills,  or  mortgages  not  absolutely 
void,  but  evidences  of  a  contract  made  upon  an  illegal  consideration,  and  to 
entitle  the  giver  of  the  security  to  recover  from  the  holder  money  paid  by 
him  under  it,  i.e.  to  indorsee  of  a  cheque  or  assignee  of  a  mortgage  (ss.  1,  2) 
{Oilijin  V.  Clutterbucl;  1849,  13  L.  T.  (0.  S.)  71,  159  :  Lynn  v.  Bell,  1876, 
10  Ir.  P.  C.  L.  487). 

The  result  is  that  the  holder  of  such  bills  or  notes,  in  good  faith  and 
without  notice  of  the  illegality,  can  recover  on  them,  but  that  the  burden  of 
proof  that  he  is  so  lies  on  him  if  it  is  pleaded  and  shown  that  the  bill  arises 

iut  of  a  gandng  transaction  (45  &  46  Vict.  c.  61,  ss.  20,  29,  30,  90  ;  Tatam 
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V.  Hosier,  1889',  23  Q.  B.  D.  345  ;  Faulks  v.  Atkins,  1893,  10  T.  L.  E.  178). 
In  consequence  of  this  rule  it  is  common  to  restrain  by  interim  injunction 
the  negotiation  of  a  bill  alleged  to  be  tainted  with  illegality,  and  if  that  is 
proved  to  direct  its  deliver}^  up  for  cancellation. 

The  effect  of  the  Act  on  mortgages  would  seem  to  make  them 
enforceable  by  a  transferee  for  valuable  consideration  (Eobbins  on 
Mortgages,  pp.  619-624).  Bonds  are  not  within  the  words  of  the 
statute,  because  an  assignee  could  not  get  a  better  title  than  the  obligor 
{Lynn  v.  Bell,  1876,  10  L.  E.  Ir.  487),  but  they  are  void  as  voluntary 
securities  under  sec.  18  of  the  Gaming  Act,  1845,  when  given  on  a  wagering 
consideration  only  (Bulb  v.  Yelverton,  1870,  L.  E.  9  Eq.  471). 

II.  Cheating  at  a  game  is  as  old  as  gaming  (1  Pike,  Hist.  Or.  Laiv,  237, 
456).  It  is  said  to  be  indictable  at  common  law  {Holyday  v.  Oxenbridge, 
1631,  Cro.  (3)  234),  and  was  specially  punished  under  the  Acts  of  1664 
and  1710  (see  Games).  Under  sec.  17  of  the  Gaming  Act,  1845,  a  person 
who  by  any  fraud  or  unlawful  device  or  ill  practice  in  playing  at  or  with 
cards,  dice  tables,  or  other  game,  or  in  bearing  a  part  in  the  stakes,  wagers, 
or  adventures,  or  in  betting  on  the  sides  or  hands  of  the  players,  or  in 
wagering  on  the  event  of  any  game,  sport,  pastime,  or  exercise,  wins  for 
himself  or  others  any  money  or  valuable,  is  liable  to  indictment  and  con- 
viction for  obtaining  property  by  false  pretences  {B.  v.  Hudson,  1860,  29 
L.  J.  M.  C.  145  ;  see  False  Fretcnces). 

[Authorities.  —  Coldridge  and  Hawksford  on  Gaming ;  Stutfield  on 
Betting,  3rd  ed.,  1892.] 


Gaming'- House. — To  keep  a  common  gaming-house  is  a  mis- 
demeanour indictable  at  common  law  as  a  public  nuisance,  and  punish- 
able by  imprisonment  with  or  without  hard  labour  {B.  v.  Dixon,  1716,  10 
Mod.  336;  3  Geo.  iv.  c.  114).  Husband  and  wife  can  be  jointly  indicted 
for  the  offence  (ibid.).  It  consists  in  keeping  open  a  house  to  which  a  large 
number  of  persons  are  invited  to  congregate  habitually  for  the  purpose  of 
gaming,  i.e.  playing  at  games  for  money ;  and  falls  under  the  category  of 
public  nuisances  as  being  a  great  temptation  to  idleness,  and  apt  to  draw 
together  great  numbers  of  disorderly  persons.  The  essential  element  of 
the  offence  is  not  the  gain  of  the  keeper,  though  this  is  charged  in  the 
indictment,  but  the  public  scandal  and  disorder  and  inconvenience  caused 
by  the  keeping.  In  the  same  way,  rope-dancing  booths,  bowling-alleys, 
and  playhouses  have  in  early  cases  been  treated  as  nuisances  (see  B.  v. 
Hall,  1674,  2  Keb.  846;  B.  v.  Betterton,  1695,  5  Mod.  142;  B.  v.  Hoivel, 
1675,  3  Keb.  465).  Hawkins  (E.  C,  bk.  i.  c.  75)  does  not  speak  very 
certainly  as  to  the  offence,  showing  that  it  was  rarely  the  subject  of  prose- 
cution at  common  law.  But  it  is  recognised  and  not  directly  impaired  by 
legislation.  The  Act  of  1541  (33  Hen.  viii.  c.  9)  merely  imposes  a  penalty 
of  408.  a  day  for  keeping  liouse  for  certain  games  stigmatised  as  unlawful. 
The  Disorderly  Houses  Act,  1751  (25  Geo.  ii.  c.  36),  classes  gaming-houses 
with  other  disorderly  houses,  and  permits  prosecution  by  parisli  constables 
on  the  demand  of  two  inhabitants  (s.  5),  and  facilitates  convictions  by  render- 
ing liable  as  keepers  or  owners  persons  proved  to  have  acted  or  behaved  as 
masters,  or  as  having  the  care  or  management  of  the  house  (s.  8).  This 
Act  was  extended  in  1818  (58  Geo.  iii.  c.  70,  s.  7)  so  as  to  enable  parish 
overseers  to  prosecute.     As  to  procedure,  see  Brothel. 

Under  the  Gaming  Act,  1845  (8  &  9  Vict.  c.  109,  s.  4),  further  summary 
punishment  is  provided  (£100  line  or  six  months'  imprisonment)  on  the 
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owners  and  keepers  of  a  common  gaming-house,  or  persons  having  its  care 
or  management,  or  bankers,  croupiers,  or  others  acting  in  any  manner  in 
conducting  the  business  of  the  house. 

Sec.  2  brings  within  the  definition  of  common  gaming-houses, and  of  houses 
within  the  Act  of  1541,  every  place  of  which  it  can  be  proved  (in  default  of 
the  evidence  required  under  that  Act  or  at  common  law)  (1)  that  it  is  kept 
and  used  for  playing  therein  at  any  imlawful  game  (see  Games),  and  (2)  that 
a  bank  is  kept  there  either  by  one  or  more  of  the  players  exclusively  of 
the  others,  or  that  the  chances  of  any  game  played  therein  are  not  equally 
favourable  to  all  the  players  (including  the  Ijanker,  or  person  by  whom  the 
game  is  managed,  or  against  whom  the  other  players  stake,  play,  or  bet). 
The  punishment  is  a  fine  not  exceeding  £100,  in  addition  to  the  penalties 
of  the  Act  of  1541.  It  is  immaterial  whether  the  house  is  open  to  subscribers 
only,  or  to  all  persons  who  desire  to  play  {Crockford  v.  Maidstone  {Lord), 
1847,  8  L.  T.  (0.  S.)  217).  The  Acts  as  to  betting-houses  make  them  conmion 
gaming-houses  (see  Betting-House)  ;  and  imder  the  Gaming  House  Act, 
1854  (17  &c  18  Yict.  c.  38,  s.  4),  summary  punishment  may  be  imposed 
(£500  and  costs  or  imprisonment  up  to  twelve  months),  where  the  owner  or 
occupier  or  person  having  the  use  of  a  place  (see  Hav-lce  v.  Dunn,  [1897] 
1  Q.  B.  579 ;  Powell  v.  Kempton  Park  Racecourse  Co.,  [1897]  2  Q.  B.  242) 
opens,  keeps,  or  uses  it  for  imlawful  gaming,  or  permits  it  so  to  be  opened, 
kept,  or  used ;  or  has  the  care  or  management  of,  or  in  any  way  assists  in 
the  conduct  of  the  house,  or  advances  money  for  the  purpose  of  gaming 
with  persons  frequenting  the  house.  This  enactment  applies  to  clubs 
(Jenks  V.  Tv.rpin,  1884,  13  Q.  B.  I).  505) ;  but  not  to  a  case  where  a  private 
house  is  used  once  for  playing  an  unlawful  game  for  money  {R.  v.  Davies, 
[1897]  2  Q.  B.  199).  The  summary  remedies  are  alternative  to  that  at 
common  law,  and  the  prosecution,  on  complying  with  the  Vexatious 
Indictments  Act,  1859,  may  elect  for  the  common  law  remedy,  while  the 
accused,  under  sec.  17  of  the  Summary  Jurisdiction  Act,  1879,  have  an 
option  to  be  tried  by  a  jury  for  the  statutory  offences  (cp.  R.  v.  Brown,  [1895] 
1  Q.  B.  119).  It  is  at  present  uncertain  whether  it  is  a  condition  precedent 
to  the  summary  jurisdiction  of  the  justices  that  they  should  inform  the 
defendant  of  his  right  to  elect  to  be  tried  by  a  jury.  If  he  so  elects,  the 
fact  need  not  be  stated  in  the  indictment  (/u  v.  Chnmhrrx,  1896,  65 
L.  J.  M.  C.  214). 

An  appeal  lies  to  Quarter  Sessions  from  a  summary  conviction  (8  &  9 
Vict.  c.  109,  s.  20:  17  &  18  Vict.  c.  38,  s.  10),  subject  to  the  procedure  of 
the  Summary  Jurisdiction  Acts,  1879  and  1884.  From  Jenks  v,  Turpin, 
1884,  13  Q.  B.  D.  505,  it  would  seem  that  the  enactments  penalise  even 
playing  at  lawful  games  in  common  gaming-houses  (see  Games). 

Persons  who  merely  play  at  a  common  gaming-house  cannot  be  con- 
victed as  assisting  in  keeping  it  or  of  any  of  the  statutory  variations  of  the 
offence  (/gwA-.s  v.  Turpin,  1884,  13  Q.  B.  D.  505).  If,  when  found  there, 
they  give  a  false  name  and  address  on  arrest  to  the  constable,  or  when 
before  a  magistrate,  thev  are  liable,  on  summary  conviction,  to  a  penalty 
of  £50  (17  &  18  Vict.  c.  38,  s.  3). 

Persons  frequenting  a  gaming-house  which  is  within  the  Act  of  1541 
can  be  fined  6s.  8d.,  and  persons  found  in  any  common  gaming-house 
within  any  of  the  enumerated  Acts  may  lie  required  to  enter  into  their  own 
recognisances,  with  or  without  sureties,  no  more  to  play,  haimt,  or  exercise 
from  henceforth  at  any  gaming-house  (33  Hen.  viii.  c.  9,  s.  9 ;  2  Geo.  ii. 
c.  28,  s.  9 ;  2  &  3  Vict.  c.  47,  s.  48 ;  Murphy  v.  Arroav,  [1897]  2  Q.  B.  527). 
If  the  condition  of  the  recognisance  is  broken  it  may  be  forfeited  by 
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summary  proceedings  under  sec.  9  of  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  40),  and  the  "  haunter "  sent  to  prison  in  default  of 
sufficient  distress. 

The  costs  of  the  prosecution  are  payable  as  in  felony  if  the  defendant 
elects  to  be  tried  on  indictment ;  and  in  the  event  of  an  appeal  to  Quarter 
Sessions,  the  costs  of  the  witnesses  arc  defrayed  in  the  same  way  (8  &  9 
Vict.  c.  109,  s.  20 ;  17  &  18  Vict.  c.  08,  s.  10). 

Forms  of  indictment  are  given  in  Archbold,  21st  ed.,  p.  1032,  and  of 
informations  in  Oke's  Mcujistcrial  Synojms.  The  indictment  is  triable  at 
Quarter  Sessions,  and  is  not  removable  by  certiorari  at  the  instance  of  the 
defendant  (25  Geo.  11.  c.  '36,  s.  10).  Where  an  informant  under  the  Act  of 
1854,  who  has  obtained  a  summons,  does  not  appear  to  prosecute,  the 
justices  may  authorise  another  person  to  proceed,  or  may  dismiss  the 
summons  and  authorise  the  laying  of  a  fresh  information  (17  &  18  Vict.  c. 
38,  s.  9).  This  applies  to  summary  prosecutions  what  had  been  the  practice 
in  proceedings  on  indictment  (E.  v.  Wood,  1831,  3  Barn.  &  Aid.  657). 

Arrest  and  Entry. — Under  the  Act  of  1541  (33  Hen.  viii.  c.  9,  s.  9), 
justices  are  empowered  to  enter  gaming-houses  within  that  Act.  They 
were  relieved  from  this  obligation  in  1728  (2  Geo.  11.  c.  28,  s.  9 ;  Mnrphy 
V.  Arrow,  ■id)i  siqnrt),  and  in  1845  empowered  in  places  outside  the 
metropolitan  police  district  to  issue  special  warrants  on  complaint  made 
on  oath  that  a  place  is  reasonably  suspected  of  being  kept  or  used  as  a 
common  gaming-house,  authorising  police  officers  to  enter  the  place  by 
force,  if  necessary,  and  to  arrest  every  person  found  on  the  premises  (8  & 
9  Vict.  c.  109,  s.  3,  Sched.  1).  A  similar  power  is  given  in  the  metropolis 
by  written  order  of  a  commissioner  of  police  made  on  a  report  in  writing 
from  a  superintendent  of  police  (ss.  6,  7).  The  warrant  of  justices  and 
the  order  of  a  commissioner  authorise  search  of  persons  arrested  and 
search  for  all  instruments  of  gaming  (s.  7).  Obstruction  of  police  officers 
entering  under  these  provisions  is  punishable  on  summary  conviction  (17  & 
18  Vict.  c.  38,  s.  1). 

Evidence. — As  to  tlie  common  law  offence,  proof  of  nuisance  to  neigh- 
bours is  superfluous  {R.  v.  Rice,  18(36,  L.  E.  1  C.  C.  K.  21 ;  Jcnks  v.  Turpin, 
1884, 13  Q.  B.  D.  505,  at  515).  Under  the  Act  of  1845  (s.  5)  it  is  superfluous 
to  prove  that  anyone  was  found  playing  at  a  game  for  money  wager  or 
stake  (cp.  2  &  3  Vict.  c.  47,  s.  49) ;  and  discovery  of  cards,  dice,  balls, 
counters,  tables,  or  other  instruments  of  gaming  used  in  playing  any  unlaw- 
ful game  (see  Games)  is  presumptive  evidence  that  the  honse  is  a  common 
gaming-house  (1845,  c.  109,  s.  8).  So  is  any  obstruction  of  the  police 
entering  under  a  warrant,  or  proof  of  discovery  of  any  means  or  con- 
trivance for  unlawful  gaming,  or  for  concealing,  removing,  or  destroying 
any  instruments  of  gaming  (17  &  18  Vict.  c.  38,  s.  2). 

Persons  concerned  in  unlawful  gaming  who  give  evidence  on  a  charge 
of  keeping  a  gaming-house,  and  make  true  and  faithful  discovery,  can 
ol)tain  a  certificate  of  exemption  from  ])rosecution  for  their  part  in  the 
offence  (8  &  9  Vict.  c.  109,  s.  9).  And  persons  arrested  in  a  gaming-house 
may  be  required  to  give  evidence  and  compelled  to  answer  criminating 
questions,  on  pain  of  committal  for  contempt.  If  they  make  true  and 
faithful  discovery,  they  are  entitled  to  certificates  of  exemption  from  prose- 
cution (17  &  18  Vict.  c.  38,  88.  5,  6). 

Penalties  and  Costs. — The  penalties  on  summary  conviction  are  leviable 
by  distress  (8  &  9  Vict.  c.  109,  ss.  4,  21 ;  17  &  18  Vict.  c.  38,  ss.  4,  7),  or 
by  committal  in  default  of  distress.  The  latter  provision  does  not  apply  to 
costs  when  awarded.     When  recovered,  the  penalties  under  the  Act  of 
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185-i  go  half  to  the  informer,  half  to  the  poor  of  the  parish,  subject  to  the 
very  doubtful  decision  of  Wray  v.  Ellis,  1858,  28  L.  J.  M.  C.  46,  as  to 
the  metropolitan  police  districts  (see  B.  v.  Titterton,  [1895]  2  Q.  B.  61). 

[Authorities.— B.?i\\k.,  P.  C,  bk.  i.  c.  75 ;  4  Black.  Com.  171 ;  Eussell  on 
Crimes,  6th  ed.,  vol.  i.  pp.  741,  929 ;  Archbold,  Cr.  PL,  21st  ed.,  p.  1029 ; 
Steph.  Dig.  Cr.  Laiv,  5th  ed.,  pp.  141-144,  402.] 


Gang'  Master. — See  Agricultural  Gangs. 

Gaol. — See  Prisons. 

Gaol  Delivery. — See  Circuits  and  Assizes. 


Gaol  Sessions. — In  counties  divided  into  ridings  or  divisions, 
which  had  distinct  commissions  of  the  peace  {i.e.  York  and  Lincoln),  a  Coiu:t 
of  sessions  for  the  management  of  the  county  gaols  or  houses  of  correction 
was  formed  out  of  all  the  justices  in  each  commission,  which  had  the 
administration  of  the  gaols,  etc.  (5  Geo.  iv.  c.  12).  The  Prison  Act,  1865 
(28  &  29  Vict.  c.  126,  s.  5  (2)),  defined  the  justices  in  gaol  sessions  as  a  prison 
authority  under  that  Act.  On  the  transfer  of  all  gaols,  etc.,  to  the  State  in 
1877  (40  &  41  Vict.  c.  21,  s.  5),  the  functions  of  gaol  sessions  ceased  as  to 
prisons.     See  Prison. 

Under  the  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41,  ss.  46,  99, 
118  (9)),  the  administrative  business  of  gaol  sessions  was  transferred  to  a 
joint-committee  of  the  County  Councils  of  the  three  administrative  counties 
which  make  up  each  of  the  counties  at  large  of  Lincoln  and  York.  This 
provision  does  not  affect  the  control,  if  any,  by  justices  in  gaol  sessions  over 
police  or  lock-ups,  which  appears  to  fall  within  sec.  9  of  the  Act  of  1888, 
but  transfers  the  powers  vested  in  the  gaol  sessions  by  7  &  8  Vict.  c.  92, 
s.  27.  As  to  the  districts  of  coroners,  see  Coroner.  By  an  Act  of  1897 
(60  &  61  Vict.  c.  39)  each  Eiding  of  Yorkshire  is  made  (from  April  1, 1898) 
a  distinct  county  for  purposes  of  coroners. 


•  Gardens. — As  to  allotments  of  gardens,  see  Allotments.  As  to 
cottage  gardens  and  compensation  for  improvements  thereon,  see  id.  vol.  i. 
at  p.  229 ;  and  Landlord  and  Tenant,  Agricultural  Holdings,  as  to  the 
principles  on  which  such  compensation  is  awarded.  As  to  market  gar- 
dens, see  the  article  Market  Gardens.  As  to  the  protection  of  town 
gardens  from  encroachments,  etc.,  see  Open  Spaces.  As  to  field  gardens  (and 
recreation  grounds),  see  Field  Gardens  ;  sec.  164  of  the  Public  Health  Act, 
1875,  and  sees.  44  and  45  of  the  adoptive  Public  Health  Acts  Amendment 
Act,  1890.  See  further.  Public  Improvements.  As  to  criminal  offences  in 
connection  with  gardens,  see  such  headings  as  Fruit  ;  Eoots  ;  Tree,  etc. 


Garnishee  Order. — See  Execution,  vol.  v.  p.  146. 
Garrison  Town. — See  Defence  Acts;  Fortifications. 
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Garrotting  means  strangling  or  attempting  to  strangle  a  person 
with  the  object  of  committing  a  felony  (24  &  25  Vict.  c.  100,  s.  21).  In 
addition  to  the  punishment  imposed  under  that  section,  as  modiiied  by  62  & 
53  Vict.  c.  69,  6.  1,  the  Court  may,  under  the  Garrotters  Act,  1813  (26  &  27 
Vict.  c.  44),  order  the  offender  to  be  once,  twice,  or  thrice  privately 
whipped.  The  instrument  and  number  of  strokes  are  to  be  specified  in  the 
sentence,  and  for  offenders  under  sixteen  the  birch  must  be  used  (see  Cat). 
The  Act  of  1863  deals  also  with  robbery  under  arms,  gang  robbery,  and 
robbery  with  violence. 


Ga.S. — The  explosion  of  gas  in  domestic  use  is  treated  as  a  fire  risk 
within  a  policy  of  insurance. 

The  supply  of  gas  like  that  of  any  other  commodity,  may  freely  be 
undertaken  by  any  person.  It  is  because  of  difficulties  as  to  the  acquisition 
of  land,  and  of  rights  to  disturb  highways,  and  from  the  desire  for  a  statutory 
monopoly  and  comparative  immunity  from  proceedings  for  nuisance,  that 
almost  all  gas  works  are  erected  under  special  Acts.  Any  interference  with 
a  highway  to  lay  gas  mains  without  statutory  authority  is  a  public  nuisance, 
even  if  the  consent  of  the  highway  authority  has  been  obtained  (A.-G.  v. 
Shefield  Gas  Consttmers  Co.,  1853,  3  De  G.,  M.  &  G.  304  ;  B.  v.  Longton  Gas  Co., 
1860,  2  El.  &  El.  651 ;  A.-G.  v.  Cambridge  Gas  Consumers  Co.,  1868,  L.  E.  4 
Ch.  71 ;  Fulhuood  v.  Preston  (Ma.yor),  1885, 53  L.  T.  718  ;  and  see  Highways. 
It  is  also  a  violation  of  the  rights  of  the  owner  of  the  soil  of  the  highway 
which  can  be  restrained  by  injunction  (Goodson  v.  Bichardson,  1874,  L.  E. 
9  Ch.  221 ;  Tunbridge  Wells  {Mayor)  y.  Baird,  [1896]  App.  Cas.  434),  and  the 
mode  of  preparing  gas  for  sale  may  involve  incidentally  or  necessarily  the 
creation  of  a  public  or  private  nuisance. 

There  is  a  good  deal  of  public  general  legislation  as  to  gas  supply,  viz.  the 
Gasworks  Clauses  Acts,  1847  (10  &  11  Vict.  c.  15)  and  1871  (34  &  35  Vict. 
c.  41),  the  Sale  of  Gas  Act,  1859  (22  &  23  Vict.  c.  66),  and  the  amending 
Act  of  1860  (23  &  24  Vict.  c.  146),  and  the  Metropolis  Gas  Acts  of  1860 
(23  &  24  Vict.  c.  125)  and  1861  (24  &  25  Vict.  c.  79),  and  the  Public  Health 
Acts,  1875  and  1890.  All  the  statements  hereafter  made  must  be  taken 
subject  to  the  provisions  of  the  special  Acts,  which  modify  in  many  details 
the  general  provisions. 

At  present  the  supply  of  gas  is,  as  a  general  rule,  effected  (1)  by  com- 
mercial companies  ;  or  (2)  by  municipal  authorities. 

Commercial  companies  are  formed  under  special  Acts  incorporating 
with  modifications  the  Acts  of  1847  and  1871.  These  Acts  (1847,  ss.  30-38, 
and  1871,  s.  35)  provide  for  limiting  the  profits  of  commercial  gas  supply 
and  delivery  of  accounts  to  the  local  authorities  for  the  purpose  of  checking 
these  accounts  and  enforcing  the  limitations  {Dudley  Gas  Woi-Jcs  v.  Warming- 
ton,  1881,  50  L.  J.  M.  C.  67 ;  Leamington  Priors  Gas  Co.  v.  Davis,  1887,  18  Q. 
B.  D.  107  ;  B.  v.  Hanley  {Becorder),  1887,  19  Q.  B.  D.  481). 

Municipal  Authorities. — The  metropolitan  authorities  have  not  any 
power  to  supply  gas  in  their  districts.  Each  of  the  metropolitan  com- 
panies has  a  monopoly  in  its  own  district  {Gas  Light  and  Colce  Co.  v.  South 
Metropolitan  Gas  Co.,  1889,  62  L.  T.  126).  Under  the  PubHc  Health  Act, 
1875,  urban  district  councils  (including  town  councils)  are  empowered  to 
obtain  a  Local  Government  Board  Order  authorising  them  to  supply  gas 
within  their  district  where  no  commercial  supply  exists  (s.  161);  and 
where  a  commercial  supply  exists,  they  may  by  special  resolution,  with 
the  sanction  of  the  Local  Government  Board,  buy  out  the  commercial 
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undertakers  (ss.  63,  162)  at  a  price  to  be  fixed  by  arbitration  in  ease  of 
dispute. 

Tahiiig  Land. — "SVliether  the  undertaking  is  commercial  or  municipal, 
the  power  to  take  lands  or  easements  depends  on  the  incorporation  in  the 
special  Act  or  provisional  order  of  the  Lands  Clauses  Acts.  But  gas  must 
not  be  stored  except  on  lands  described  in  the  special  Act  or  order  (1871, 
c.  41,  s.  5),  and  an  easement  of  water  may  not  be  acquired  (1871,  c.  41,  s.  10). 

The  Acts  of  1847  and  1871  are  Clauses  Acts  which  have  no  independent 
operation,  but  apply  only  so  far  as  they  are  incorporated  in  other  Acts, 
general  or  special,  under  which  the  particular  gas  undertaking  is  authorised 
(cp.  Dartford  Urban  Council  v.  Bexley  Heath  Rwy.  Co.,  1897, 14  T.  L.  E.  91). 

Laying  Pipes  in  Streets. — Besides  the  general  regulations  of  the  Act 
of  1847  (ss.  6-12),  there  are  particular  provisions  as  to  London  in 
Michaelangelo  Tavlor's  Act,  1817  (57  Geo.  ill.  c.  xxix.  ss.  13-18,  20 ;  see 
1847,  s.  47),  and  the  Act  of  1860  (23  &  24  Vict.  c.  125,  ss.  49,  50).  If  the 
undertakers  do  not  follow  the  statutory  regulations,  they  are  liable  to 
indictment  for  obstructing  the  highway,  as  well  as  to  summary  proceedings 
imder  the  Highway  Act,  1835,  s.  72,  and  the  Public  Health  Act,  1875,  s.  149. 
The  pipes  when  laid  may  not  l)e  interfered  with  by  local  authorities,  rail- 
way companies,  or  other  lireakers  of  streets,  except  under  statutory  pro- 
visions (see  Michael  and  Will  on  Gas  and  Water,  4th  ed.,  22,  23) ;  and  the 
undertakers  are  entitled  to  sue  for  injuries  caused  by  the  negligence  of 
the  road  authority  {Gas  Light  and.  Coke  Co.  v.  Kensington  Vestry,  1885, 
15  Q.  B.  D.  1). 

Nuisance. — The  Gas  Works  Clauses  Act,  1847,  does  not  give  statutory 
authority  to  suppliers  of  gas  to  create  a  public  nuisance  (s.  29),  and  makes 
the  undertakers  subject  to  the  provisions  of  Public  Health  Acts  passed  in 
the  same  session  as  the  special  Act  or  in  a  subsequent  session  (s.  49). 
The  remedies  in  case  of  the  creation  of  a  public  nuisance  are — 

(a)  Bv  indictment,  whether  air  or  water  is  polluted  {E.  v.  Medley,  1834, 
6  Car.  &  P.  292) ; 

(b)  Bv  proceedings  bv  tlie  Attorney-General  ex  relatione  for  an  injunc- 
tion (A.-G.  V.  Gas  Light  and  Coke  Co.,  1877,  7  Ch.  D.  217) ; 

(c)  By  proceedings  for  penalties,  where  the  undertakers  corrupt  or  foul 
water  by  gas  or  through  anything  connected  with  its  manufacture  or  supply 
(1847,  ss.  21-23 ;  PubMc  Health  Act,  1875,  s.  68  ;  Public  Health  (London) 
Act,  1891,  s.  52 ;  Met.  Gas  Act,  1860,  ss.  51,  52 ;  Lighting  and  Watching 
Act,  1833,  s.  26).  The  remedy,  under  the  Act  of  1847,  is  either  by  action 
for  a  penalty  of  £200  and  £20  a  day  for  the  continuance  of  the  offence,  or 
by  summary  proceedings  (ss.  25,  40,  43)  for  a  penalty  of  £20  by  any  person 
whose  water  is  fouled. 

They  are  also  liable  to  daily  penalties  of  £5  per  diem,  recoverable  sum- 
marily, for  any  escape  of  gas  permitted  within  twenty-four  hours  after  notice 
(1847,  s.  24).  This  remedy  appears  not  to  be  exclusive,  or  to  prevent  action 
for  damages  consequent  on  the  escape  {Burroics  v.  March  Gas  Co.,  1872, 
L.  E.  7  Ex.  96).  But  that  decision  appears  to  rest  on  a  breach  of  contract 
as  to  the  supply  of  proper  meters  and  fittings ;  and  except  in  case  of  breach 
of  contract  or  negligence,  the  consumer  appears  to  be  confined  to  the 
statutory  remedy ;  and  a  gas  companv  does  not  fall  within  the  rules  in 
Fletcher  v.  Rylands,  1868,  L.  E.  3  H.  L  330  (see  Green  v.  Chelsea  W.  W. 
Co.,  1894,  70  L.  T.  547  ;  and  Beven  on  Negligence,  2nd  ed.,  473). 

Supply. — The  obligations  of  the  undertakers  as  to  supply  are  regulated 
by  the  Acts  of  1847,  ss.  13,  16,  and  1871,  ss.  11-27,  as  modified  by  special 
Acts,  and  in  London  by  the  Act  of  1860  (23  &  24  Vict.  c.  125,  ss.  14-24). 
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The  supply  is  by  contract — (a)  with  ordinary  persons  or  corporations,  who, 
if  owners  or  occupiers,  can  insist  on  supply  (1847,  s.  13 ;  1871,  s,  11  ; 
Ex  2->arte  Mason,  [lWo'\  1  Q.  B.  323);  {h)  with  local  authorities  (1847, 
s.  13  ;  1871,  s.  24). 

The  price  is  regulated  by  the  special  Acts,  subject  to  the  provisions  as 
to  reduction  by  reference  to  the  undertakers'  profits. 

A  private  consumer  may  be  required  to  give  security  for  the  gas  and 
fittings  supplied  (1871,  ss.  11,  16;  and  in  London,  1860,  ss.  15,  16). 

Persons  who  steal  gas  may  be  indicted  for  larceny  {B.  v.  White,  1853, 
22  L.  J.  M.  C.  123),  and  fraudulent  user  is  punishable  summarily  (1847,  s.  18), 
as  is  wilful  damage  of  pipes  or  fittings  belonging  to  the  undertakers  (s.  19). 
Accidental  damage  must  be  paid  for  (s.  20). 

The  mode  of  supply  is  by  meter  tested  and  stamped  under  the  Sale  of 
Gas  Acts,  1859  (c.  66),  1860  (c.  146),  and  1861  (c.  79,  Metropolis),  and 
supplied  and  repaired  by  the  undertakers  (1871,  ss.  13,  14,  17,  18,  19). 
Meters  and  fittings  supplied  are  not  valued  in  assessing  the  annual  value 
of  the  building  {R.  v.  Lee,  1866,  L.  E.  1  Q.  B.  241),  and  are  not  distrainable 
for  rent  (1871,  s.  18:  Gas  Light  and  Coke  Co.  v.  Hard>/,  1886,  17  Q.  B.  D. 
619). 

The  undertakers  have  a  right  of  entry  to  examine  meters  and  ascertain 
the  amount  of  gas  consumed  (1871,  ss.  19,  21). 

The  record  of  supply  given  by  tlie  meter  is  primd  facie  evidence  of  the 
quantity  consumed  (1871,  s.  20),  but  the  consumer  is  entitled  to  have  the 
meter  tested  under  the  Sale  of  Gas  Acts,  1859  (c.  66)  and  1860  (c.  146), 
and  in  London  by  these  Acts,  as  modified  by  the  Act  of  1861,  c.  79. 

These  Acts  provide  for  the  appointment  of  gas  inspectors,  and  their 
attendance  to  test  meters  by  a  standard,  on  the  requisition  of  justices,  or,  in 
London,  of  the  County  Council. 

The  quality  of  the  gas  supplied  is  regulated  by  the  Act  of  1871, 
s.  12,  and  Sched;  A.,  and  in  London  by  the  Act  of  1860  and  the  special 
Acts  of  the  London  companies  (Hunt,  London  Government,  vol.  ii.  p.  891), 
under  which  gas  referees  and  examiners  are  appointed.  Provision  is  made 
by  the  Act  of  1871  (ss.  28-34)  as  to  places  for  testing  the  purity  of  the 
gas. 

If  the  consumer  does  not  pay  his  gas  rate  the  undertakers  can  cut  oft' 
the  supply  (1847,  s.  16),  and  take  away  the  meter  (1871,  ss.  22,  23),  and 
recover  the  amount  summarily  with  the  cost  of  cutting  off"  (1871,  ss.  23, 
40,  41).  They  need  not  put  the  gas  on  again  till  the  arrears  are  paid  (1871, 
s.  39 ;  Paterson  v.  Gas  Light  and  Coke  Co.,  [1896]  2  Ch.  476). 

If  the  undertakers  do  not  give  a  supply  at  all,  or  fail  to  giA'e  one  suffi- 
cient in  amount  and  purity,  they  are  liable  to  summary  proceedings  under 
sec.  36  of  the  Act  of  1871,  but  not  to  action  (Clegg  v.  Earhy  Gas  Co.,  [1896] 
1  Q.  B.  592;  Commercial  Gas  Co.  v.  Scott,  1875,  L.  R  10  Q.  B.  400). 
Stoppage  of  pipes  by  frost  is  a  defence  to  proceedings  under  sec.  36  (see 
Richmond  Gas  Co.  v.  Richmond  {Mayoi"),  [1893]  1  Q.  B.  56). 

The  supply  of  gas  to  local  authorities  is  regulated  by  the  Acts  of 
1847,  8.  13,  and  1871,  ss.  24-27,  which  provide  for  adjusting  the  price 
by  agreement  or  arbitration.  As  to  the  effect  of  these  sections,  see  the 
Richmond  case  (supra). 

The  powers  of  local  authorities  to  light  streets,  etc.,  are  dealt  with  under 
Lighting  and  Watching  ;  London  County  ;  and  Town  Government. 

[^Authorities. — Michael  and  Will  on  Gas  and  Water,  4th  ed. ;  Hunt, 
London  Local  Government,  vol.  ii.  p.  981 ;  Beven  on  Negligence,  2nd  ed., 
p.  460.] 
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Gavelkind — A  custom  of  descent  prevailing  with  regard  to  lands 
in  certain  places,  chiefly,  but  not  exclusively,  in  Kent  (see  Wiseman  v. 
Cotton,  1675,  1  Sid.  135,  137),  whereby  instead  of  descending  to  the  eldest 
sou  the  lands  descend  to  all  the  sons  equally,  in  default  of  sous  to  all  the 
daughters  equally,  and  in  default  of  children  to  all  the  brothers  equally ; 
the  issue  of  a  deceased  son,  daughter,  or  lirother  who,  if  li^'ing,  would  have 
been  entitled  to  partake,  being  also  entitled  per  stii'pes  to  the  share  of  their 
deceased  parent.  Outside  Kent  the  custom  must  in  regard  to  collateral 
descents  be  proved  as  a  special  custom.  The  word,  however,  seems  most 
probably  etymologically  to  mean  only  land  of  the  kind  that  yields  a  rent  or 
a  customary  performance  of  husbandry  works  (Old  English,  gafol  or  gavel), 
that  is  practically  land  which  elsewhere  was  described  as  being  held  in 
socage :  and  on  this  theory  the  rule  of  descent  and  other  peculiarities  of  the 
custom  are  extrinsic  additions,  gavelkind  land  originally  diftering  in  name 
only  from  other  socage  lands.  In  any  case  gavelkind  lands  were  never 
held  by  any  peculiar  tenure,  but  only  by  a  species  of  socage :  the  custom 
being  one  of  descent  only.  In  Kent,  unless  the  contrary  be  shown,  all 
lands  are  still  presumed  to  be  under  the  custom  of  gavelkind  ;  and  although 
by  various  Acts  of  Parliament,  the  first  of  which  was  passed  in  1496  and 
tlie  last  in  1624,  specified  lands  were  disga veiled,  or  placed  as  regards 
descent  under  the  common  law  of  inheritance,  the  presimiption  above 
mentioned  gradually  imdoes  the  efiect  of  the  Acts,  since  it  becomes  in- 
creasingly difficult  to  show  that  specified  lands  are  included  in  a  specified 
Act ;  and  a  direction  in  a  deed  or  will  that  the  lands  shall  descend  to  the 
common  law  heir  will  not  alter  the  course  of  descent;  nor  does  the 
Inheritance  Act  of  1833  (3  &  4  Will.  iv.  c.  106)  affect  the  existence  of  the 
custom  of  gavelkind  {Muggldon  v.  Barnctt,  1857,  2  H.  iS:  X.  653).  The 
important  peculiarities  of  gavelkind  other  than  the  rule  of  descent  are 
(1)  that  gavelkind  lands  did  not  escheat  on  attainder  for  any  felony,  though 
they  were  forfeited  for  high  treason ;  (2)  that  an  infant,  male  or  female, 
not  under  fifteen  years  of  age,  may  indefeasibly  alienate  them  by  feoffment, 
at  least  for  valuable  consideration ;  (3)  that  the  dower  of  them  is  of  a 
moiety,  but  ceases  on  remarriage  or  incontinence ;  (4)  that  the  tenancy 
by  the  curtesy  is  of  a  moiety  only,  and  ceases  on  remarriage,  but  attaches 
without  birth  of  issue  (see  also  Curtesy).  These  further  peculiarities 
are  rare  outside  Kent.  The  disgaveUing  Acts  affect  the  custom  of  descent 
only. 

[Authorities. — Eobinson  on  Gavelkind,  5th  ed.,  1897 ;  ChaUis,  Beal 
Pro2Jerty,  2nd  ed.,  1892.] 


Gazettes. — The  London  Gazette  is  a  Government  newspaper,  which 
appears  every  Tuesday  and  Friday,  and  is  the  official  organ  for  the  pubKca- 
tion  of  royal  proclamations,  Government  orders  and  regulations,  and  other 
public  notices,  such  as  dissolutions  of  partnership  and  proceedings  in 
bankruptcy. 

The  London  Gazette  dates  back  to  1666.  Prior  to  that  date  there  had 
been  several  newspapers  which,  to  some  extent,  were  official  organs,  but 
most  of  these  were  shortlived.  In  Xovember  1665  the  first  nimiber  of  the 
Oxford  Gazette  appeared, — it  was  so  called  because  the  Court  was  then  at 
Oxford  owing  to  the  prevalence  of  the  plague  in  London, — but  after  the 
issue  of  several  numbers  the  title  was  changed  to  that  of  the  London 
Gazette.  Originally,  the  paper,  although  the  organ  of  the  Government, 
rtook  also  of  the  character  of  an  ordinary  newspaper,  supplying  a  few 
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items  of  general  news ;  for  long,  however,  the  Gazette  has  existed-  merely  as 
a  medium  for  official  and  other  public  notices. 

At  common  law  the  Gazette  is  evidence  of  acts  of  State  notified  therein, 
but  not  of  acts  of  public  officials  having  little  or  no  reference  to  the  affairs 
of  Government,  nor  even  of  many  public  matters  in  suits  between  indi- 
viduals (Taylor,  Law  of  Evidence,  9th  ed.,  ss.  1662, 1665) ;  but  the  use  of  the 
Gazette  for  evidential  purposes  has  been  much  extended  by  statute. 

By  the  Documentary  Evidence  Act,  1868,  s.  2,  primd  facie  evidence  of 
royal  proclamations  and  Government  orders  and  regulations  may  be  given 
by  production  of  a  copy  of  the  Gazette  containing  the  same.  A  cutting  from 
the  paper  is  not  sufficient ;  the  whole  Gazette  must  be  produced  {R.  v.  Loice, 
1883,  52  L.  J.  M.  C.  122). 

By  the  Bankruptcy  Act,  1883,  a  copy  of  the  London  Gazette  containing 
any  notice  inserted  therein  in  pursuance  of  the  Act  is  evidence  of  the  facts 
stated  in  the  notice,  and  a  copy  of  the  Gazette  containing  any  notice  of  a 
receiving  order  or  adjudication  order  is  conclusive  evidence  in  all  legal 
proceedings  of  such  an  order  having  been  made  and  of  its  date  (s.  132). 
By  the  same  Act,  and  the  rules  made  thereunder,  a  large  number  of  pro- 
ceedings in  bankruptcies  are  required  to  be  advertised  in  the  Gazette,  such 
as  receiving  orders,  orders  of  adjudication,  appointment  of  trustee,  approval 
of  composition,  orders  of  discharge,  notices  of  dividends,  etc. 

Notice  of  dissolution  or  change  of  partnership  advertised  in  the  Gazette 
is  notice  of  the  fact  of  such  dissolution  or  change  to  persons  who  have  not 
dealt  with  the  firm  before  the  date  of  the  dissolution  or  change  so  adver- 
tised (Partnership  Act,  1890,  s.  36).  In  Troughton  v.  Hunter,  1854,  18 
Beav.  470,  the  defendant  in  a  suit  for  dissolution  of  partnership  was  ordered 
to  concur  in  procuring  the  insertion  of  a  notice  of  dissolution  in  the 
Gazette ;  and  in  Hendry  v.  Turner,  1886,  32  Ch.  D.  355,  it  was  decided  that 
the  Court  has  jurisdiction  to  compel  a  retiring  partner  to  sign  a  notice  of 
dissolution  for  the  Gazette  even  where  no  other  specific  relief  is  claimed. 

Under  certain  other  statutes  production  of  a  copy  of  the  Gazette  is  made 
evidence  of  the  matters  published  therein  (see  Taylor,  Laiv  of  Evidence,  9th 
ed.,  ss.  1663A-64). 

In  addition  to  the  London  Gazette,  there  are  two  others — the  Edinburgh 
Gazette  and  the  Dublin  Gazette — in  which  public  notices  affecting  Scotland 
and  Ireland  respectively  are  published.  The  provisions  of  the  Docu- 
mentary Evidence  Act,  1868,  referred  to  above,  apply  to  these  Gazettes  in 
the  same  way  as  to  the  London  Gazette. 


Geese,  though  not  generally  commonable  animals,  may,  by  special 
custom,  which  exists  in  very  many  places,  enjoy  common  of  pasture  whether 
the  land  be  manorial  or  not,  but  not  in  a  forest.  See  Hunter  on  02)cn 
Spaces,  pp.  33,  48,  162.     See  Animal;  Birds. 


General  Ag'ent. — See  Peincipal  and  Agent. 
General  Average.— See  Average. 


General  Building  Scheme.— Where  land  is  sold  in  lots 

subject  to  restrictions  affecting  the  whole  of  the  land,  the  land  is  said  to  be 
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governed  by  a  "  general  building  scheme  "  if  the  restrictions  were  imposed 
not  for  the  benefit  of  the  vendor  alone,  but  for  that  of  the  purchasers,  and 
were  intended  to  aftect  the  rights  of  the  purchasers  inter  se.  It  is  not 
necessary  that  the  different  purchasers  should  execute,  or  agree  with  the 
vendor  to  execute,  a  mutual  deed  of  covenant ;  nor  is  it  necessar}'  that  the 
vendor  should  expressly  agree  that  each  purchaser  shall  have  the  benefit  of 
the  restrictive  covenants  entered  into  by  the  other  purchasers  with  the 
vendor  (Eenals  v.  Cowlishaw,  1878,  9  Ch.  D.  125;  11  Ch.  D.  866).  It  is 
enough  if  the  facts  of  the  case  make  it  obvious  that  the  restrictions  v\ere 
imposed  for  the  common  benefit  of  all  the  purchasers.  The  rights  of  the 
purchasers  are  not  affected  by  the  fact  that  in  the  result  part  of  the  land  is 
not  sold ;  they  have  the  same  rights  against  the  vendor  in  respect  of  the 
imsold  part  as  they  would  have  had  against  the  purchaser  of  that  part  if  it 
had  been  sold. 

If  on  a  sale  by  auction  the  vendor  retains  no  land  adjoining  the  land 
offered  for  sale,  the  inference  is  that  the  restrictions  were  intended  for 
the  benefit  of.  the  purchasers  inter  se  {Xottingham,  etc.  v.  Butler,  1886, 
16  Q.  B.  D.  778).  Bvit  the  mere  fact  that  the  vendor  retains  adjacent 
land  does  not  raise  the  inference  that  the  restrictions  were  intended  only 
for  the  vendor's  benefit  {Birmingham,  etc.,  and  Allday,  [1893]  1  Ch.  342). 

A  condition  reserving  to  the  vendor  the  right  of  selling  unsold  lots  free 
from  the  restrictions  will  be  effectual  to  prevent  the  purchasers  of  the  lots 
sold  from  setting  up  a  general  building  scheme  affecting  the  unsold  lots 
{Sidney  v.  Clarksan,  1864,  35  Beav.  118). 

A  general  building  scheme  may  be  proved  not  only  on  a  sale  by  auction, 
but  also  where  the  different  lots  are  sold  at  different  times  by  private  con- 
tract, and  also  where  the  different  lots  are  not  sold  but  leased.  Spicer  v. 
Martin,  1888,  14  App.  Cas.  12,  was  a  case  of  leasing.  The  production  to  a 
purchaser  of  a  plan  of  a  building  estate  comprising  his  lot  and  other  lots, 
and  the  use  of  a  prmted  form  of  agreement  containing  blanks  and 
adaptable  to  different  lots  is  not  sufficient  to  entitle  the  purchaser  to 
assume  that  the  estate  is  governed  by  a  general  building  scheme  {Tucker  v. 
Voiiies,  [1893]  1  Ch.  195).  But  a  statement  made  to  an  intending 
piu-chaser  by  the  vendor  that  similar  restrictions  are  contained  in  the 
other  purchasers'  conveyances  is  e\idence  of  a  general  building  scheme, 
and  entitles  that  purchaser  to  restrain  the  vendor  from  authorising  the 
restrictions  to  be  disregarded  in  the  case  of  the  other  lots  {Spicer  v. 
Martin,  1888,  14  App.  Cas.  12). 


General  District  Rate. — See  Public  Health. 


General  Exceptions. — See  Bili^  of  Lading,  vol.  ii.  p.  120; 
iakter-Party,  vol.  ii.  p.  488.   . 


General  Exceptions  (in  Criminal  Law).— Under  this 

head  are  classified  in  the  Indian  Penal  Code  (ss.  76-106),  Sir  James 
Stephen's  Digest  of  the  Criminal  Law,  5th  ed.,  pp.  20-29,  and  the  abortive 
Criminal  Code  Bills  introduced  in  1879,  a  series  of  provisions  which  must 
be  read  along  with  every  subsequent  substantive  portion  of  the  Code  or 
Digest,  and  which  point  out  how  acts  which  in  terms  come  within  the 
definition  of  an  offence  are  in  substance  excepted  therefrom  as  being  either 
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justifiable  or  exempt  from  punishment.  Such  are  acts  by  persons  mentally 
or  physically  incapable  of  any  crimes  or  of  certain  crimes :  mistakes  of  fact 
which  include  criminal  intention,  exercise  of  public  or  private  rights  or 
duties  which  justify  or  excuse  the  persons  exercising  them,  against  any 
criminal  proceeding  for  consequent  death  or  injury.  See  Steph.  Di(j.  Cr.  Law, 
oth  ed.,  20-29;  and  Mayne,  Ind.  Cr.  Law,  1896,41-54,  295-428,  where  the 
subject  is  admirably  handled,  with  reference  both  to  English  and  Indian 
law.    See  Homicide  ;  Idiot  ;  Lunacy. 


Genera.1  Issue. — This  was  the  term  applied  to  the  plea  formerly 
used  for  traversing  the  declaration  in  cases  where  the  defendant  wished 
to  deny  its  whole  allegations  or  the  principal  fact  on  which  it  was  founded 
(Stephen  on  Pleading,  7th  ed.,  p.  152).  Before  the  pleading  rules  of  Hilary 
Term,  1834,  came  into  force,  this  plea  operated  as  a  general  denial  of  the 
defendant's  liability,  and  enabled  him  not  only  to  put  the  plaintiff  to  the 
proof  of  the  whole  of  his  case,  but  to  raise  under  it  almost  every  sort  of 
defence  on  his  own  part  (BuUen  and  Leake's  Precedents  of  Pleading, 
3rd  ed.,  p.  460).  By  the  last-mentioned  rules,  and  by  the  rules  of  Trinity 
Term,  1853,  the  effect  of  the  general  issue  as  a  traverse  was  materially 
restricted,  and  all  matters  in  confession  and  avoidance  had  to  be  specially 
pleaded  {ibid.).  The  usual  forms  of  general  issues  in  actions  on  contracts 
previously  to  the  Judicature  Acts  were  called  nunquam  indebitatus,  non 
assumpsit,  non  est  factum,  and  nul  tiel  record.  The  plea  of  nunquam 
indebitatus  was  used  in  pleading  to  an  indebitatus  count  (see  Count  in 
Declaration)  ;  non  assumpsit  was  pleaded  where  the  declaration  was 
framed  on  a  like  contract  in  a  special  count  on  assumpsit  (see  Assumpsit)  ; 
no7i  est  factum  was  the  form  of  traverse  employed  where  the  action 
was  founded  on  a  specialty  contract ;  and  7iid  tiel  record  was  used 
where  it  was  founded  on  a  contract  of  record.  In  actions  for  wrongs,  the 
most  common  form  of  the  general  issue  was  "  Not  guilty "  (see  Not 
G-uilty),  but  in  some  such  actions  a  more  specific  traverse  was  adopted,  as, 
for  instance,  in  detinue,  where  the  general  issue  usually  pleaded  was  non 
detinet  (see  Detinue),  and  in  replevin,  where  it  took  the  f(jrm  of  non  cepit 
(see  Keplevin).  Besides  the  ordinary  general  issue  of  "  Not  guilty,"  there 
was  also  a  special  defence  of  "  Not  guilty  "  by  statute,  which  appUed  in 
cases  where  a  defendant  was  privileged  by  statute  to  plead  "  Not  guilty," 
and  to  give  in  evidence  thereunder  defences  which  would  otherwise  re- 
quire to  be  pleaded  (Bullen  and  Leake's  Precedents  of  Pleading,  3rd  ed., 
p.  704). 

The  effect  of  the  rules  under  the  Judicature  Acts  has  been,  except  in 
the  case  of  "  Not  guilty  by  statute,"  practically  to  abolish  the  pleading  of 
general  issues ;  for  though  the  defendant  may,  under  the  authorised  forms, 
plead  that  he  did  not  contract,  or  promise,  or  agree  as  alleged,  such 
denials  have  not  the  effect  of  the  old  plea  of  non  assumpsit  (see  Bullen 
and  Leake's  Precedents  of  Pleading,  5th  ed.,  p.  549).  Even  the  right  of 
pleading  the  general  issue  of  "  Not  guilty  by  statute "  is  very  much 
linuted  by  the  effect  of  tlie  repeals  contained  in  the  Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  and  other  statutes  (see  ibid. 
930). 

General  Line  of  Buildings.— See  London  {Cov^y) Build' 

iiigs. 
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Generally. — As  to  the  scope  of  this  term  in  the  words  "  generally 
do  all  such  acts  and  things  in  relation  to  his  property  as  may  reasonably 
be  required,"  in  sec.  24  (2)  of  the  Bankruptcy  Act,  1883,  see  In  re  Belts 
&  Block  (1887,  19  Q.  B.  D.  39  ;  affd.  13  App.  Gas.  576),  dealt  with  in 
article  Bankruptcy,  vol.  i.  at  p.  506. 


General  Orders. — See  Rules  of  Coubt. 
General  Ship, — See  Affkeightmext. 
General  Tail. — See  Estates  of  Inheritance, 


General  Warrant. — in  1627,  in  Sir  John  DameVs  case,  and 
in  1629,  in  Stroud's  case,  the  question  was  raised  whether  arrests  on  warrants 
expressed  to  be  2^cr  speciale  maiulatum  regis,  for  notable  contempts,  were  a 
good  return  to  a  writ  of  habeas  eorpus  (3  How.  St.  Tr.  5,  241).  By  the 
Petition  of  Right  (1627,  3  Chas.  i.  c.  1,  s  5 ;  1640,  16  Chas.  i.  c.  10),  the 
illegality  of  warrants  by  the  king's  special  command,  not  assigning  grounds 
of  arrest  or  detainer,  was  admitted  by  the  Crown,  and  the  remedy  by 
habeas  corpus  made  effectual.  Notwithstanding  this  enactment,  a  practice 
was  in  vogue  as  late  as  1765  for  a  Secretary  of  State,  on  the  assumption  that 
he  was  qualified  to  do  so  as  a  conservator  of  the  peace,  to  issue  warrants  to 
search  for,  and  seize  papers,  on  charges  of  seditious  Hbel.  In  Wilkes  v. 
JFood,  1763,  19  How.  St.  Tr.  1153 ;  Leach  v.  3fo7iey,  1765,  19  How.  St.  Tr. 
1001;  and  Batick  v.  Ca7rington,  1765,  19  How.  St.  Tr.  1029,  this  pro- 
ceeding was  declared  to  be  illegal.  Lord  Camden  denying  the  Secretary  of 
State  to  be  a  common  law  magistrate  (see  18  Geo.  II.  c.  20,  ss.  13,  14),  and 
deternlining  that  it  is  illegal  for  any  person  to  issue  or  execute  any  warrant 
for  seizure  of  papers  of  any  person  on  a  charge  or  suggestion  of  seditious 
hbel.  In  1766  the  House  of  Commons  passed  a  resolution  condemning 
general  warrants  in  the  case  of  libels,  and  declaring  their  execution  on  a 
member  of  the  House  to  be  a  breach  of  its  privileges,  and  since  1776  (Dicey, 
Broom,  Const.  Law,  2nd  ed.,  610)  no  attempt  seems  to  have  been  made  to 
seize  papers  by  warrant  of  the  Privy  Council  or  Secretary  of  State.  Lord 
Mansfield  (19  St.  Tr.  1027)  specifies  as  an  exception  to  the  rules  about 
warrants,  those  known  as  writs  of  assistance  (authorising  entry  of  houses 
to  search  for  uncustomed  goods),  and  warrants  to  take  up  loose,  idle,  and 
disorderly  people,  which  appear  to  have  been  issued  in  general  terms.  The 
Acts  as  to  the  latter  have  been  superseded  by  the  procedure  under  the 
^'agrants  Acts,  and  pohce  in  towns.  The  use  of  the  writ  of  assistance  was 
<»ne  of  the  causes  of  the  revolt  of  the  American  colonies  (see  Bouvier, 
Laiv  Lex.  s.v.  "  General  Warrant "). 

Warrants  to  arrest  persons  to  be  legal  must  name  or  describe 
sufficiently  the  person  to  V)e  arrested,  and  state  his  offence  with  reasonable 
particularity  (Jones  v.  German,  [1896]  2  Q.  B.  418;  [1897]  1  Q.  B. 
374).     And  see  Dicey,  Co7ist.  Law,  2ud  ed. 


General  Words. — See  Easement;  Incorpokeal Hereditaments 
Interpretation. 
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Geneva  Convention — An  international  agreement  concluded 
August  22,  1864,  at  Geneva,  for  the  purpose  of  improving  the  condition  of 
wounded  soldiers  of  armies  in  the  field  ("  pour  I'amelioration  du  sort  des 
militaires  blesses  dans  les  armees  en  campagne  ").  The  movement  of  which 
it  was  the  outcome  sprang  from  a  book,  Un  souvenir  de  Solf&ino, 
on  the  sufferings  of  the  wounded  at  Solferino,  published  in  1862  by  the 
Genevese  philanthropist,  Henri  Dunant.  An  unofficial  congress  at  Geneva 
in  October  1863  was  followed  by  an  official  one,  called  by  the  Swiss  Govern- 
ment in  1864,  in  which  sixteen  States  took  part.  Great  Britain  was  not 
represented,  but  the  articles  adopted  were  agreed  to  by  her  at  a  later  date. 
They  were  first  applied  in  the  Austro-German  war  of  1866.  After  the 
experience  therein  acquired,  fifteen  further  articles  explaining  and  completing 
certain  provisions  of  the  original  Convention,  and  extending  its  application 
to  maritime  warfare,  were  adopted  by  another  official  conference  held  at 
Geneva  on  October  20,  1868.  These  additional  articles  were  by  agree- 
ment put  in  practice  by  the  French  and  German  armies  in  the  war  of  1870, 
but  were  not  found  workable,  and  have  never  yet  been  ratified.  The 
principles  of  the  original  convention  are  contained  in  the  first  seven  articles, 
which  are  as  follows : — 

Art.  1.  Ambulances  and  military  hospitals  shall  be  acknowledged  to  be  neuter,  and 
as  such  shall  be  protected  and  respected  by  belligerents  so  long  as  any  sick  or  wounded 
may  be  therein.  Such  neutrality  shall  cease  if  the  ambulances  or  hospitals  should  be 
held  by  a  military  force. 

Art.  2.  Persons  employed  in  hospitals  and  ambulances  comprising  the  staff  of 
superintendence,  medical  service,  administration,  transport  of  wounded,  as  well  as 
chaplains,  shall  participate  in  the  benefit  of  neutrality  while  so  employed  and  so  long  as 
there  remain  any  wounded  to  bring  in  or  succour. 

Art.  3.  The  persons  designated  in  tlie  preceding  article  may  even,  after  occupation 
by  the  enemy,  continue  to  fulfil  their  duties  in  the  hospital  or  ambulance  which  they 
serve,  or  may  withdraw  in  order  to  rejoin  the  corps  to  which  they  belong.  Under 
such  circumstances,  when  these  persons  shall  cease  from  their  functions  they  shall  be 
delivered  by  the  occupying  army  to  the  outposts  of  the  enemy. 

Art.  4.  As  the  equipment  of  military  hospitals  remains  subject  to  the  laws  of  war, 
persons  attached  to  such  hospitals  cannot,  in  withdrawing,  carry  away  any  articles  but 
such  as  are  their  private  property.  Under  the  same  circumstances  an  ambulance  shall,  on 
the  contrary,  retain  its  equipment. 

Art.  5.  Inhabitants  of  the  country  who  may  bring  help  to  the  wounded  shall 
be  respected  and  shall  remain  free.  The  generals  of  the  belligerent  Powers  shall  make 
it  their  care  to  inform  the  inhabitants  of  the  appeal  addressed  to  their  humanity,  and  of 
the  neutrality  which  will  be  the  consequence  of  it.  Any  wounded  man  entertained  in  a 
house  shall  be  considered  as  a  protection  thereto.  Any  inhabitant  who  shall  have  enter- 
tained wounded  men  in  his  house  shall  be  exempted  from  the  quartering  of  troops,  as 
well  as  from  a  part  of  the  contriliutions  of  war  which  may  be  imposed. 

Art.  6.  Wounded  or  sick  soldiers  shall  be  entertained  and  taken  Ciire  of,  to  whatever 
nation  they  may  belong.  Commanders-in-chief  shall  have  the  power  to  deliver 
immediately  to  the  outposts  of  the  enemy  soldiers  who  have  been  wounded  in  an 
engagement  Avhen  circumstances  jjermit  this  to  be  done,  and  with  the  consent  of  both 
parties.  Those  who  are  recognised,  after  their  wounds  are  healed,  as  incapable  of  serving 
shall  be  sent  back  to  their  country.  The  others  may  also  be  sent  back  on  condition  of 
not  again  bearing  arms  during  the  continuance  of  the  war.  Evacuations,  together  with 
the  persons  under  whose  directions  they  take  place,  shall  be  protected  by  an  absolute 
neutrality. 

Art.  7.  A  distinctive  and  uniform  flag  shall  be  adopted  for  liospitals,  ambulances, 
and  evacuations.  It  must  on  every  occasion  be  accompanied  by  the  national  flag.  An 
arm-badge  (brassard)  shall  also  be  allowed  for  individuals  neutralised,  but  tlie  delivery 
thereof  shall  be  left  to  military  authority.  Tlie  flag  and  arm-badge  shall  bear  a  red 
cross  on  a  white  ground. 

By  Art.  8  the  details  of  execution  of  the  Convention  are  put  in  the 
hands  of  commanders-in-chief  of  belligerent  armies,  subject  to  instructions 
from  their  respective  Governments. 
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The  general  tenor  of  the  Convention,  it  has  been  seen,  is  to  neutralise  all 
persons  and  things  appertaining  to  the  care  of  the  sick  and  wounded  in  war. 

It  is  sometimes  supposed  that  the  Geneva  Convention  was  the  first 
international  eftbrt  made  for  the  protection  of  the  wounded  in  war.  This 
is  a  mistake.  No  fewer  than  three  hundred  military  agreements  having  the 
same  object  as  the  Geneva  Convention  were  concluded  on  different  occasions 
between  1581  and  1864  (see  Gurlt,  Zur  Geschichte  der  internatianalen  und 
freivnlligen  Krankenpjiege  im  Kriege,  1873).  The  great  importance  of  the 
Geneva  Convention  is  the  now  practically  imiversal  acceptance  of  its 
principles.  The  following  are  the  States  which  down  to  September  1897 
have  joined  the  Convention : — Argentina,  Austria  -  Hungary,  Belgium, 
BoliWa,  Bulgaria,  Chili,  Congo,  Denmark,  France,  Germany,  Great  Britain, 
Greece,  Holland,  Italy,  Japan,  ^lontenegro,  Norway,  Orange  Free  State, 
Peru,  Persia,  Portugal,  Eoumania,  Eiissia,  San  Salvador,  Sei-via,  Siam,  Spain, 
Switzerland,  Transvaal,  Turkey,  United  States,  and  Venezuela.  Of  these 
all  jtossess  Bed  Cross  Societies  except  Bolivia,  Chili,  Orange  Free  State, 
Persia,  San  Salvador,  Siam,  and  Transvaal. 

The  coimtries  which  arc  signatories  to  the  Geneva  Convention  periodi- 
cally hold  oflicial  and  diplomatic  meetings  to  consider  reforms  desirable  in 
the  terms  of  the  Convention.  The  last  such  meeting  took  place  at  Vienna 
in  September  1897,  and  was  attended  also  by  delegates  from  the  various 
Pied  Cross  Societies.  The  most  important  subject  in  connection  with  the 
Convention  has  remained  its  application  to  maritime  warfare.  Hitherto 
the  opposition  of  England  to  any  international  agi'eement,  which  might 
hinder  her  freedom  of  action  on  the  sea,  has  stood  in  the  way  of  such  an 
arrangement. 

[Authorities. — Holtzendorffs  Handbuch  d£s  Volkerrechts,  Hamburg,  1889, 
vol.  iv. :  Prof.  Lueder's  article  on  War  and  the  Law  of  War,  pp.  290  et  seq.: 
Moynier,  Xotio)is  Essentielles  sur  la  Croix-Rouge,  Geneva,  1896,  and  Considera- 
tions sur  la  sanctum  penale  a  donner  a  la  Convention  de  Geu^re,  Lausanne, 
1893 :  Brusa,  Conrenzione  fjrinevrina,  Torino,  1896  ;  Lawrence,  International 
Law,  Loudon,  1895 :  Walker,  Science  of  Internaiional  Lav:,  London, 
1893 :  Z<  S^:rvice  de  Secours  de  la  Societe  de  la  Croix  Rouge  de  Japon,  Paris, 
1897.] 


Gentleman  ;  Gentlewoman. — Lord  Coke,  treating  of  addi- 
tions or  correct  legal  descriptions  of  persons  in  legal  proceedings,  speaks  of 
"  gentleman  "  as  the  proper  addition  of  those  bearing  arms.  This  right  of 
bearing  arms  gives  the  right  to  the  title  ^entl&aiAn,  gcnerosus,  gentilhomme. 
The  Xorman-French  word  translates  the  Latin  gentilis  homo,  and  the  latter 
phrase  relates  to  that  jus  imaginuni  of  the  Eoman  gentes  which  in  later 
i^times  was  represented  by  the  right  to  use  armorial  bearings  by  those  who 
rere  of  the  nobility.  To  this  rank  belonged  both  gentleman  and  esquire, 
itween  whom,  says  Coke,  there  is  small  difference.  A  woman  having  this 
ime  right  was  entitled  to  be  described  as  gentlewoman,  and  coidd  abate 
its,  etc.,  if  she  were  described,  e.g.,  as  spinster,  a  word  which  would  describe 
occupation  and  not  a  degiee :  and  to  her  proper  addition  the  gentlewoman 
^as  as  weU  entitled  as  the  baronesse  or  duchesse  (Coke,  Inst.  Pt.  II. 
^oL  ii.). 

According  to  Selden  (Titles  of  Honour,  p.  852),  "A  gentleman  is  one 
phat  either  from  the  blood  of  his  ancestors,  or  the  favour  of  his  soveraigne, 
Jr  of  those  that  have  the  vertue  of  soveiuigntie  in  them,  or  from  his  own 
rertue,  employment,  or  otherwise,  according  to  the  customes  of  honour  in  his 
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countrie,  is  ennobled,  made  gentile,  or  so  raised  to  an  eminencie  above  the 
multitude,  that  by  those  lawes  and  customes  he  be  truly  nobili^,  or  noble, 
whether  he  have  any  title  or  not  fixed  besides  on  him."  This  corresponds 
with  Coke's  description. 

But  there  is  a  wider  sense  in  which  the  word  loses  any  legal  signification 
it  might  have,  and  this  is  the  sense  in  which  Blackstone  {Com.  bk.  i. 
p.  406)  understands  the  meaning.  He  quotes  Sir  Thomas  Smith  {De  Eep. 
Ang.  lib.  i.  cc.  20,  21)  as  follows: — "As  for  gentlemen,  they  be  made  good 
cheap  in  this  kingdom ;  for  whosoever  studieth  the  laws  of  the  realm,  who 
studieth  in  the  universities,  who  professeth  liberal  sciences,  and  (to  be  short) 
who  can  live  idly  and  without  manual  labour,  and  will  bear  the  port,  charge, 
and  countenance  of  a  gentleman,  he  shall  be  called  master,  and  shall  be 
taken  for  a  gentleman." 

In  Allen  v.  Thompson,  1856,  25  L.  J.  Ex.  249,  Pollock,  C.B.,  quoted  this 
in  pointing  out  that  the  description  in  a  bill  of  sale  under  the  Act  of  1854 
(17  &  18  Vict.  c.  36)  of  the  assignor  as  a  "  gentleman,"  was  no  description 
of  occupation  ;  and  it  was  held  that  if  an  assignor  had  any  office  or  occupa- 
tion, it  was  not  a  sufficient  description  to  term  him  simply  a  "  gentleman." 
For  other  cases  of  a  similar  kind,  see  Weir  on  Bills  of  Sale,  pp.  207-209. 

Where  an  affidavit  of  fitness  of  a  person  to  act  as  a  trustee  of  the  will  of 
a  deceased  lunatic  described  the  deponent  as  a  "  gentleman,"  the  Court 
would  not  receive  it  nor  allow  the  costs  {In  re  Orde,  1883,  24  Ch.  D.  271). 
See  also  Armorial  Bearings  ;  Esquire  ;  Heraldry. 

[^Authorities. —  Coke,  Selden,  Blackstone  {supra),  and  Weir,  Bills  of 
Sale.l 


Gentleman    Usher  of  the  Black  Rod.— See   Black 
Bod,  Gentleman  Usher  of  the. 


Geological  Survey. — By  the  Geological  Survey  Act,  1845,  s.  1, 
power  is  conferred  upon  duly  authorised  surveyors  and  their  assistants  to 
enter  upon  any  land  (after  giving  notice  in  writing  to  the  owner  or  occupier 
of  their  intention  to  do  so)  for  the  purpose  of  making  and  carrying  on  any 
geological  survey.  Power  is  likewise  given  to  them  to  break  up  the  surface 
of  the  land  in  order  to  ascertain  the  nature  of  the  rocks,  strata,  or  minerals 
beneath  the  same,  and  also  to  take  away  specimens,  and,  under  certain 
restrictions,  to  fix  posts  or  other  marks.  These  powers  can  be  exercised 
at  any  reasonable  time  in  the  day.  As  little  damage  as  possible  is  to  be 
done,  and  satisfaction  is  to  be  made  to  the  owner  or  occupier  for  any  injury 
caused,  the  amount  of  which,  in  case  of  dispute,  is  to  be  determined  by  two 
or  more  justices  in  petty  sessions  assembled.  Sec.  2  imposes  penalties  on 
persons  resisting  or  obstructing  tlie  work  of  the  survey,  or  who  remove  or 
destroy  any  post  or  mark. 

The  power  to  authorise  surveyors  to  carry  out  such  surveys  given  by  the 
Act  of  1845  to  the  First  Commissioner  of  Her  Majesty's  Woods,  Forests, 
etc.,  was  transferred  by  the  Crown  Lands  Act,  1851,  to  the  Commissioners 
of  Works  and  Public  Buildings. 

Gestation. — This  subject  is  of  importance  in  cases  of  Affiliation 
and  Legitlmacy.  Some  medico-legal  notes  on  the  point  will  be  found  in 
the  article  Medical  Jurisprudence. 
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Gibbet.— See  Gallows.  It  was  used  to  expose  the  dead  Ijody  of  a 
malefactor  when  the  Court  could  lawfully  add  that  ignominy  to  the  capital 
sentence. 


Gibraltar. — A  fortress  on  the  south-west  coast  of  Spain,  captured 
in  170-i,  ceded  to  Great  Britain  by  the  Treaty  of  Utrecht  in  1713,  organised 
as  a  colony  within  the  meaning  of  the  Interpretation  Act,  1889  (see  the 
article  Colony).  The  governor,  who  is  also  the  general  commanding  the 
garrison,  exercises  all  functions  of  legislation  and  government ;  there  is  no 
Executive  or  Legislative  CoimcU.  The  first  charter  of  justice  was  issued 
"n  7  Geo.  i. ;  it  apphed  to  personal  property  only;  the  effect  of  sub- 
sequent charters,  as  explained  in  Jephson  v.  Riera,  1833,  3  Kn.  130, 
is  to  make  the  English  law,  so  far  as  it  is  applicable,  the  measure 
<»f  justice  in  aU  cases.  See  the  charter  of  justice  of  1st  September  1830, 
in  Clark,  Colonial  Lav:,  680 :  Order  in  Council,  17th  November  1888 : 
and  on  the  jurisdiction  of  the  Supreme  Court  as  a  Court  of  law  and 
equity,  Larios  v.  Gurety,  1874,  L.  R  5  P.  C.  346.  There  is  an  appeal 
from  the  Supreme  Court  of  Gibraltar  to  the  Queen  in  Council     See  Privy 

("OUNXIL. 

[Authorities.  —  See  the  authorities  cited  alx)ve,  and  the  Gibraltar 
Ordinances.^ 


Gift ;   Give. — The  word  is  equally  applicable  to  the  transfer  of  real 

r  personal  property,  and  such  gifts  may  be  either  by  word  or  writing  or 

leed.     Gifts  are  to  l^e  distinguished  from  grants  in  that  they  are  gratuitous: 

for  the  law  as  to  gifts  of  personalty  the  reader  is  referred  to  Donatio  Inter 

Vivos  ;  Donatio  Mortis  CausI. 

As  to  "  gifts  "  of  land  the  older  writers  say  that  a  conveyance  by  "  gift " 
(called  donatio)  is  applicable  only  to  the  creation  of  an  estate  tad  just  as  the 
conveyance  by  feoffment  to  an  estate  in  fee,  and  lease  to  an  estate  for  years. 
The  operative  words  in  such  a  conveyance  are  do  or  dedi.  This  distinc- 
tion is  exemplified  by  Littleton's  classification  into  (1)  feoffor  and  feoffee ; 
2)  donor  and  donee ;  (3)  lessor  and  lessee  (see  Shep.  Touch.  227).  Gifts  of 
real  estate  are  generally  called  voluntary  conveyances.  See  Voluntary 
Conveyances. 

An  important  feature  in  the  use  of  the  word  give  in  a  conveyance  was 
the  impUed  warranty  in  law.  The  old  learning  on  this  subject  will  be 
found  in  detail  in  the  note  in  Co.  Lit.  384  a,  by  Hargrave  and  Butler,  It  will 
sufficient  here  to  say  that  before  the  passing  of  the  Real  Property  Act  of 
1845  (8  &  9  Vict.  c.  106)  it  was  thought  that  the  word  give  in  a  convey- 
ice  implied  in  law  a  general  warranty  of  title.  But  sec.  4  of  the  Act 
»ro\ades  that  the  word  "  give "  or  the  word  "  grant "  in  a  deed  executed 
liter  1st  October  1845  shall  not  imply  any  covenant  in  law  in  respect 
pf  any  tenements  or  hereditaments,  except  so  far  as  the  word  "  give " 
the  word  "grant"  may  by  force  of  any  Act  of  Parliament  imply  a 
)venant. 

Xone  of   the   writers   mention   any   Act   of  Parliament   by   force   of 
rhich  the  word  "give"  implies  a  covenant.     It  would  seem,  therefore, 
it    the    latter    part   of   the   section    applies   only,   for    practical   pur- 
at  all  events,  to  the  word  "grant."     See  Grant:  for  "gift  over," 
by   implication,"  see    Wills  ;    Fiduciary    Relationship  ;    L^ndue 

[iUENCE. 
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GIN 


Gin. — 1.  See  Spirits. 
2.  A  contrivance  for  taking  game, 
it  if  it  is  in  the  nature  of  a  man-trap. 


See  Game  Laws.    It  is  illegal  to  set 
See  Bodily  Hakm,  vol.  ii.  p.  205. 


Given. — "Goods,  materials,  or  provisions  ordered  to  be  (jiven  in 
parochial  relief  to  any  person  in  a  parish  or  union  .  .  ."  insec.  77  of  4  &  5  Will. 
IV.  c.  76,  held  in  Davies  v.  Harvey,  1874,  L.  E.  9  Q.  B.  433  (quoted  in  Stroud), 
to  include  goods  lent  gratuitously ;  and  goods  therefore  which  are  lent  and 
remain  the  property  of  the  guardians  are  none  the  less  given  in  parochial 
relief  within  the  meaning  of  that  statute.    See  Gift;  Give  ;  Grant  ;  Notice. 


Gla.nderS — An  incurable  disease  to  which  horses  are  subject,  which 
is  infectious  and  dangerous  to  human  life  {Baird\.  Graham,  1852, 14Dunlop 
(Sc.)  615  ;  Oliphant  on  Horses,  5th  ed.,  80,  81).  By  general  order  of  October 
29,  1894  (St.  E.  &  0.,  1894,  No.  388),  the  Board  of  Agriculture  have  under 
the  powers  of  sec.  22  (xxxv.,  xxxvi.)  extended  the  definition  of  the  term 
"  disease  "  in  the  Diseases  of  Animals  Act,  1894  (57  &  58  Vict.  c.  57),  so  as 
to  include  glanders  and  farcy. 

Independently  of  this  order,  it  is  an  indictable  nuisance  knowingly  to 
bring  a  glandered  horse  into  a  public  place  {B.  v.  Hcnsoii,  1852,  Dears.  C.  C. 
24).    See  Horses. 


GId.SS. — As  to  larceny  of,  see  Fixtures.  As  to  carriage  of  glass, 
see  Carrier,  vol.  ii.  at  p.  388.  "  Glassworks,"  i.e.  any  works  in  which  the 
manufacture  of  glass  is  carried  on,  are  "  non-textile  "  factories  (Factory 
and  Worksliop  Act,  1878  (41  &  42  Vict.  c.  61),  Schedule  IV.  1,  par.  15). 
See  Factories  and  Workshops. 


G I a.SS- houses. — Land  covered  with  "glass-houses  "  built  for  the 
purpose  of  growing  produce  for  sale,  is  within  the  exception  of  "  market 
gardens  "  from  the  levy  of  the  general  district  rate  on  the  full  annual 
value  of  premises  under  the  Public  Health  Act,  1 875  (38  &  39  Vict.  c.  55), 
s.  211  {Purser  v.  local  Board  for  Worthing,  1887,  18  Q.  B.  D.  818).  See 
further.  Market  Gardens,  and,  as  to  the  removal  of  glass  -  houses. 
Fixtures. 
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describetl  as  the  dowry  of  the  church,  because  it  is  supposed  to  support 
the  incumbent,  and  at  canon  law  was  free  from  every  service.  Lindwood, 
]>.  255,  gives  the  following  definition :  "  Terra  in  qua  cojisistU  Dos  ecdesiw : 
■  f.  sic  hie  gleba  ccclesice  sumitur  pro  dote  ecclesiw,  qua;  erit  prorsus  libera." 
The  glebes  probably  constitute  the  oldest  parochial  endowments  of  the 
Church,  and  are  certainly  anterior  to  Tithes.  The  bestowal  of  a  little 
estate  on  the  church  of  the  township  was  probably  the  most  usual  way  of 
providing  the  parochial  priest  with  an  endowment  independent  of  volimtary 
l^'ifts.  From  a  very  early  date  the  church  was  held  of  common  right 
entitled  to  a  house  of  residence  for  the  priest  and  glebe,  so  that  imless  they 
were  provided  no  church  could  be  legally  consecrated.  Both  house  and 
L^lebe  were  comprised  by  the  canonists  in  the  one  word  mansus  or  manse, 
and  the  rule  of  the  canon  law  is  "  tSancitum  est  ut  unicuique  ecclesiw  unus 
iiMnsiis  integer  absque  ullo  servitio  tribuatur."  The  close  connection  which 
the  canonists  assume  between  the  glebe  and  the  pai-sonage  house  is  still 
retained  in  law.  It  is  considered  that  the  sui'plus  profits  arising  from  the 
glebe  are  a  fund  to  keep  the  parsonage  house  in  repair,  and  therefore  when 
glebe  lands  are  purchased  by  a  railway  company  under  their  statutory 
})Owers,  the  Court  has  jurisdiction,  with  the  consent  of  the  bishop  and 
patron,  to  apply  the  money  for  improvements  or  additions  to  the  parsonage 
house ;  but  the  money  in  such  a  case  wUl  be  paid  to  the  bishop's  secretary, 
and  not  to  the  incumbent  {Ex  parte  Hector  of  Claypolc,  1873,  L.  E.  16  Eq. 
574) :  wliile  such  moneys  may  not  be  employed  on  repayment  to  Queen 
Anne's  Bountv  or  the  repair  of  the  chancel  {Ex  parte  Rector  of  Crrimoldby, 
1876,  1  Ch.  D.  225). 

Although  many  parsonage  houses  no  longer  possess  glebes,  yet,  even  in 
the  present  century,  Acts  have  been  passed  (see  post)  for  providing  suit- 
able glebe  lands  for  incimibents.  For  the  pm-poses  of  the  Glebe  Lands 
Act,  1888,  glebe  is  defined  as  including  any  land  and  tenement  forming 
part  of  a  benefice :  see  also  In  re  Randdl,  1888,  57  L.  J.  Ch.  899. 

The  Xature  of  an  Incumbent's  Estate  in  the  Glebe. 

The  fee-simple  in  the  glebe  is  said  to  be  in  abeyance,  as  a  thing  existing 
in  the  remembrance,  intendment,  and  consideration  of  the  law.  Whenever 
a  clergyman  is  instituted  and  inducted  to  an  ecclesiastical  living,  he  takefe 
an  estate  therein  of  the  nature  of  a  fee-simple  quahfied  (Lyttleton,  Tenures, 
646,  647  :  Coke,  In^.  341  a),  but  this  estate  he  takes  only  for  the  pm-pose 
of  protecting  the  rights  of  the  church  and  of  his  successor.  So  far  as  he 
may  do  anything  to  their  prejudice,  the  law  adjudges  bim  to  take  only  a  life 
estate  (see  further,  article  Ecclesiastical  Corporations).  So  soon  as  a 
clerk  is  inducted  and  instituted  into  a  liN^ng,  the  freehold  estate  in  the 
glebe  of  the  nature  above  mentioned  rests  at  once  on  him,  and  will  remain 
with  him  so  long  as  he  is  incumbent  de  fojcto,  that  is  to  say,  although  he 
has  no  title  to  the  living,  or  has  done  some  act  for  which  at  canon  law  he 
is  ipso  jure  deprived  thereof  ;  for  imtd  he  is  removed  he  remains  incumbent 
de  facto,  and  as  such  is  liable  to  do  all  the  burdens  and  duties  of  the  living, 
and  thus  in  equity  must  l3e  regarded  as  entitled  to  the  profits  {Halton  v. 
Cove,  1830, 1  Barn.  &  Adol.  538).  At  common  law  the  riglits  of  the  church 
were  considered  to  be  protected  by  its  temporal  and  spiritual  guardians,  the 
patron,  and  the  ordinary.  If  an  incumbent  attempted  to  charge  or  alienate 
his  glebe — and  waste  is  a  form  of  alienation — he  was  Uable  to  deprivation  by 
a  constitution  of  Stephen  Langton,  Archbishop  of  Canterbuiy;  Lind.  p.  149. 
With  their  licence  precedent  or  confirmation  sul>sequent,  it,  however, 
appears  that  he  could  commit  waste  upon  it,  or  charge  and  alienate  it  in 
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such  a  way  as  to  bind  his  successors ;  and  it  is  even  said  that,  although  the  fee- 
simple  is  certainly  not  in  them,  the  patron  and  ordinary,  supposing  the  former 
to  be  seised  of  the  advowson  in  fee,  acting  together  during  the  vacation  of 
the  benefice  could  charge  the  glebe  and  other  revenues  of  the  church  in 
such  a  manner  as  to  bind  future  incumbents  ;  but  if  the  bishop  himself  was 
patron,  he  could  not  act  without  the  confirmation  of  his  Dean  and  Chaptei:. 
The  remedies  against  an  incumbent  in  respect  of  waste  to  his  glebe  are — 

(1)  A  writ  for  Prohibition  at  common  law ; 

(2)  A  suit  for  Waste  in  the  Ecclesiastical  Court ; 

(3)  An  injunction  in  equity. 

As  to  (1),  however,  the  Court  of  Common  Pleas  in  Jefferson  v.  Bishop  of 
Durham,  1797,  1  Bos.  &  Pul.  105,  held  that  it  had  no  power  to  issue  the 
writ  against  a  bishop,  at  anyrate  at  the  suit  of  a  party  who  had  no 
interest,  and  this  judgment  would  on  many  points  apply  to  the  case  of 
a  parochial  incumbent.  As  to  (2),  Lord  Coke  states  that  waste  against  a 
parson  (e.g.  felling  of  trees)  is  sufficient  ground  for  deprivation ;  but  such 
a  sentence  would  probably  not  be  passed  in  the  present  day,  unless  the 
waste  was  of  a  very  serious  kind  (see  Bagg's  case,  1616,  13  Jac.  i.  11  Co. 
Kep.  p.  174).  As  to  (3),  an  injunction  is  probably  at  the  present  time 
the  readiest  means  of  interfering  to  check  the  committal  of  waste. 

Owing  to  the  nature  of  ecclesiastical  estates,  and  the  difficulty  of 
preventing  waste,  and  of  finding  persons  sufficiently  interested  to  intervene, 
the  Courts  have  allowed  persons  who  have  even  a  very  small  interest  in  the 
matter  to  bring  actions  to  check  waste,  and  it  is  not  necessary  for  them  to 
have  any  estate  in  the  glebe.  The  patron  is  the  person  who  has  the 
primary  right  to  sue  in  the  Courts  to  restrain  such  waste  or  alienation  ; 
the  ordinary  may  also  apply  in  a  proper  case,  as  where  there  is  collusion 
between  the  patron  and  incvimbent ;  and  in  case  of  need,  the  metropolitan, 
the  Crown,  and,  when  they  have  an  interest  in  the  matter,  the  Ecclesi- 
astical Commissioners  may  obtain  injunctions  to  prevent  waste  or  aliena- 
tion {Ross  V.  Adcock,  1868,  L.  E.  3  C.  P.  p.  655 ;  Ecclesiastical  Comrrtissioners 
V.  Wodehouse,  [1895]  1  Ch.  552).  No  action,  however,  lies  against  an 
incumbent  or  his  executors  at  the  suit  of  his  successor  in  respect  to  waste 
of  the  glebe  (as  to  this,  see  further  Ross  v.  Adcock,  supra,  and  article 
Ecclesiastical  Dilapidations).  The  disabling  statutes,  as  they  are  called, 
of  Elizabeth,  namely,  13  Eliz.  c.  10,  13  EHz.  c.  20,  14  Eliz.  c.  11,  make 
all  alienation  of  ecclesiastical  property  by  any  ecclesiastical  corporations, 
except  certain  leases  (as  to  which,  see  articles  Ecclesiastical  Commissioners 
and  Leases,  Ecclesiastical),  even  if  made  with  the  proper  consents,  to  be 
null  and  void.  Waste,  as  has  been  stated,  is  alienation,  and  therefore  will  be 
restrained  under  these  Acts.  (The  question  as  to  how  far  leases  given  by 
ecclesiastical  corporations  since  these  Acts  are  void,  or  only  voidable,  is 
treated  in  article  Leases,  Ecclesiastical.) 

In  modern  times  certain  further  restrictions  have  been  placed  by  statute 
on  incumbents;  but  facilities  have  at  the  same  time  been  given  for  the 
working  of  mines  upon  or  the  sub-leasing  or  mortgage  of  the  glebe,  when 
the  same  can  be  shown  to  be  for  the  interests  of  the  living.  These  statutes 
will  be  considered  under  the  different  subdivisions  (and  see  also  article 
Leases,  Ecclesiastical). 

Waste. — See  Waste. 

Working  of  Mines,  etc.,  on  Glebe  Land. 

At  common  law  the  incumbent  possessed  the  right  to  work  mines  on 
the  glebe  lands,  with  the  consent   of   the  patron  and  ordinary.     If  such 


GLEBE;  GLEBE  LANDS  71 

sanction  has  been  obtained,  it  would  appear  that  he  may  still  work  mines 
which  were  open  before  1571,  the  date  of  the  Act  13  Eliz.  c.  10.  As  that 
Act  had  prohibited  all  alienation  except  by  way  of  certain  leases  which 
could  not  apply  to  the  case  of  a  new  mine,  no  mine  could  be  lawfully 
opened  or  worked  on  glebe  lands,  although  an  incumbent  might  continue 
the  working  of  mines  already  open,  and  the  Hying  might  be  endowed  with 
lands  on  which  there  were  open  mines  which  could  be  worked.  If  a  mine 
is  wrongfully  opened  by  an  incumbent,  this  fact  will  not  justify  his 
successor  in  continuing  to  work  it. 

The  Countess  of  Rutland's  case,  1663, 1  Lev.  107,  1  Sid.  152,  cannot  now 
be  regarded  as  authority  for  the  proposition  that  since  the  restraining 
statutes  an  incumbent  may  open  a  new  mine  {Bartlett  v.  Phillips,  1859, 
■4  De  G.  &  J.  414,  see  p.  421 ;  Ecclesiastical  Commissiono's  v.  Wodehousc, 
sujyra ;  Holden  v.  Weehes,  1860,  1  John.  &  H.  278). 

If  the  patron,  who  is  primarily  the  proper  person,  brings  an  action  for 
an  mj unction  to  restrain  the  working  of  mines,  he  cannot  have  an  account 
of  the  waste  already  committed  fC)r  his  benefit  {Knight  v.  Mosely  (undated), 
Amb.  p.  176).  It  is  possible  that  he  might  have  it  for  the  benefit  of  the 
living. 

The  Ecclesiastical  Leasing  Acts,  5  &  6  Vict.  c.  108,  ss.  6,  20,  and  21  & 
22  Vict.  c.  57,  ss.  1,  2, 10,  now  enable  mines  on  glebe  lands  to  be  opened  and 
worked  in  the  manner  there  prescribed.  The  first  of  these  two  Acts  (see 
s.  6)  enables  ecclesiastical  corporations  to  grant  or  demise  for  a  term  of 
sixty  years  in  possession  mines,  minerals,  quarries,  or  beds,  with  the  right 
of  opening  the  same,  and  the  lease  shall  reserve  such  rents  or  royalties 
and  contain  such  terms  as  the  Ecclesiastical  Commissioners  may  approve. 
And  no  premium  or  term  shall  be  taken  for  the  lease.  Each  lease  under 
the  Act  is  to  be  made  with  the  consent  of  the  Ecclesiastical  Commissioners, 
and  in  the  case  of  a  parochial  incumbent  the  patron,  and  where  the  property 
is  of  customary  or  copyhold  tenure,  of  the  lord  of  the  manor. 

As  to  the  improved  value  of  any  benefice  and  the  amounts  payable  to 

the  Ecclesiastical  Commissioners  under  this  Act  and  their  application,  see 

3cs.   10-14.     See  also  articles  Ecclesiastical  Commissioners;  Leases, 

Ecclesiastical.    Under  the  Ecclesiastical  Leasings  Act,  1858  (21  &  22  Vict. 

c.  87),  the  mines  or  minerals  belonging  to  an  ecclesiastical  corporation  may, 

|if  it  shall  appear  to  the  Ecclesiastical  Commissioners  to  be  to  the  permanent 

jadvantage  of  the  benefice,  be  leased  in  consideration  of  a  premium,  or  sold 

[or  exchanged  for  an  equivalent  in  lands  or  money,  the  terms  and  conditions 

(being  such  as  the  Commissioners  approve,  the  above-mentioned  consents 

[having  been  obtained;  and  in  the  case  of  an  incumbent  of  a  benefice,  after 

three  months'  notice  in  writing  has  been  given  to  the  bishop  of  the  diocese. 

[Sec.  2  provides  for  the  payment  to  the  Ecclesiastical  Commissioners  of 

any  moneys  payable  on  any  premiums  on  the  granting  of  leases,  or  on  any 

sales,  exchanges,  or  partitions,  and  of  all  rents  or  royalties.     The  moneys 

!  received  are  to  be  applied  in  the  purchase  of  lands,  which  are  to  be  con- 

[veyed  to  the  ecclesiastical  corporation  in  question.     Sec.  10  {q.v.)  provides, 

[  subject  to  certain  provisions  and  reservations,  for  the  increased  value  of  the 

I  benefice  being  paid  to  the  Commissioners;  but  this  section  is  not  retrospective. 

The  general  effect  of  these  Acts,  therefore,  is  that  mines  on  glebe  land  may 

be  leased,  worked,  and  sold;  but  only  under  the  directions  of  the  Ecclesi- 

■astical  Commissioners,  who  may  interfere  by  injimction  to  restrain  any 

illegal  workings. 

The  law  as  to  opening  mines  on  the  glebe  will  apply  equally  to  sinking 
[pits  for  gravel,  or  other  proceedings  of  a  similar  character. 
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TlMBEK   AND    SXONE   ON    GlEBE   LaNDS. 

Timber  and  stone  on  glebe  land  constitute  in  the  eyes  of  the  law  a 
permanent  fund  for  the  keeping  the  parsonage  house  and  building  in 
repair. 

In  the  case  of  Knight  v.  Mosely,  supra,  Lord  Hardwicke  is  reported  to 
have  said,  but  there  is  some  doubt  as  to  the  accuracy  of  the  report,  "Par- 
sons may  fell  timber  or  dig  stone  to  repair,  and  they  have  been  indulged  in 
selling  such  timber  when  the  money  has  been  employed  in  repairs."  But 
for  Lord  Hardwicke's  general  view  as  to  the  right  of  a  rector  to  fell  timber, 
see  Strachy  v.  Francis,  1741,  2  Atk.  217.  In  any  case  the  incumbent  is  only 
entitled  to  cut  timber  for  the  purpose  of  effecting  proper  and  necessary 
repairs  for  his  parsonage  house,  buildings,  and  premises,  and  he  has  no  right 
to  cut  trees  or  stone  for  the  purpose  of  making  a  general  fund  for  repairs, 
and  if  he  does  so,  an  injunction  will  be  granted  to  restrain  him.  If,  how- 
ever, the  stone  and  timber  are  distant  from  the  spot  when  they  are 
required,  he  may  sell  the  timber  or  stone,  and  purchase  with  the  proceeds 
of  the  sale  similar  materials  on  the  spot  {Duke  of  Marlborough  v.  St. 
John,  1852,  5  De  G.  &  Sm.  174;  Sowerhg  v.  Fryer,  1869,  L.  E.  8  Eq.  417). 
In  Sowerby  v.  Fryer  the  incumbent,  who  waived  his  liberty  to  apply 
under  the  order  as  to  the  proceeds  of  sale  of  such  of  the  timber  as  would 
be  applicable  for  woodwork  repairs  actually  about  to  be  done  to  the 
parsonage,  was  permitted  to  purchase  the  felled  timber  as  it  lay  on  a 
valuation. 

Under  the  Act  56  Geo.  iii.  c.  52,  an  incumbent  may,  with  tlie  consent  of 
the  patron  and  the  bishop  of  the  diocese,  apply  moneys  arising  from  the 
sale  of  timber  cut  and  sold  from  his  glebe  lands  for  or  towards  equality  of 
exchange,  or  for  or  towards  the  purchase  price  of  house  or  lands  under 
that  Act  authorised  to  be  taken  in  exchange  or  purchased  for  a  parsonage 
house  or  glebe  lands  under  that  Act.  Timber  on  glebe  land  may,  it  would 
appear,  under  the  Land  Tax  Eedemption  Act  (42  Geo.  ill.  c.  116),  be  cut 
down  under  an  order  of  the  Chancery  Division  for  the  redemption  of  the 
land  tax.     See  sec.  20  of  the  Tithe  Act  (5  &  6  Vict.  c.  54). 

Fences  on  Glebe  Lands. 

The  law  as  to  buildings  applies  to  fences  (see  article  Ecclesiastical 
Dilapidations). 

MiSCULTIVATION   OF   GlEBE   LaNDS. 

Miscultivation  of  glebe  land  is  clearly  not  a  dilapidation  for  which  an 
incumbent  who  has  resigned,  or  the  executors  of  a  deceased  incumbent,  are 
liable  at  the  suit  of  his  successor  {Bard  v.  Bclph,  1833, 4  Barn.  &  Adol.  826) ; 
but  there  seems  no  reason  on  principle  why  a  course  of  husbandry  that  is 
damaging  the  reversion  should  not  be  stayed  by  an  injunction  or  pro- 
hibition. 

Mortgages  of  Glebf. 

Not  only  is  a  parson  unable  to  mortgage  his  benefice,  including  tlie 
glebe,  as  against  his  successors.  His  right  to  mortgage  his  own  estate  in  it 
is  also  under  restrictions. 

The  Act  13  Eliz.  c.  20  provides  "  that  all  charging  of  any  benefice  with 
cure  thereafter,  with  any  pension  or  with  any  profit  out  of  the  same  to  ))e 
yielded  and  taken,  thereafter  to  l)e  made,  other  than  rents  to  be  received 
upon  leases  thereafter  to  be  made  according  to  the  meaning  of  that  Act, 
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should  be  utterly  void."  This  Act  was  repealed  by  43  Geo.  in.  e.  84 ;  but 
43  Geo.  III.  c.  84  was  repealed  by  57  Geo.  iii.  c.  99,  which  was  itself  repealed 
by  1  &  2  Yiet.  c.  106,  itself  repealed  by  37  &  38  Vict.  c.  96,  and  this  part 
of  the  Act  is  still  in  force.  It  was,  however,  not  law  during  the  interval 
between  the  Acts  43  Geo.  iii.  c.  84,  and  57  Geo.  iii.  c.  99,  and  therefore  a 
charge  on  glebe  lands  made  during  that  period  is  good  {Haiclxins  v. 
(rathercolc,  1854,  6  De  G.,  M.  &  G.  1,  see  pp.  20,  21) :  but  if  made  at  any 
time  when  the  Act  13  Eliz.  c.  20  was  in  force  is  void :  nor  under  that  Act 
can  any  charge  be  created  for  indii-ection.  Therefore  a  warrant  of  attorney 
given  by  an  incumbent,  of  which  the  express  object  is  that  the  creditor 
may  obtain  a  sequestration  of  the  benefice,  will  be  void  under  the  Act ; 
it  will  be  valid,  if  the  intention  to  affect  the  living  does  not  appear  on  the 
face  of  it  or  on  any  collateral  instrument,  which  is  in  effect  incorporated 
in  it  by  reference.  (On  this  question  further,  see  Davidson's  Conveyanciwj, 
vol.  ii.  pp.  25,  26,  and  cases  there  cited ;  and  article  Mortgage.) 

It  remains  to  consider  the  mortgages  which,  under  modern  statutes, 
incumbents,  or  their  ordinaries  on  their  behalf,  may  legally  execute  in  the 
interest  of  their  benefices.  The  connection  between  the  residence  house 
of  the  incumbent  and  the  glebe  has  aLreadv  been  explained.  The  Acts 
17  Geo.  III.  c.  53  :  21  Geo.  iii.  c.  66 :  1  &  "2  Vict.  c.  23  (Gilbert  Acts) : 
1  &  2  Vict.  c.  106  (Pluralities  Act) ;  and  28  &  29  Vict.  c.  69,  authorise  the 
mortgage  of  the  glebe  for  the  purpose  of  building  or  repairing  the  residence 
house  on  the  living. 

The  Act  17  Geo.  in.  c.  53,  s.  1,  authorises  the  parson,  vicar,  or  other 
iucimibent  of  any  ecclesiastical  living,  parochial  benefice,  chapelry,  or  per- 
]»etual  curacy,  whereon  there  is  no  house  of  habitation,  or  such  house  is 
^  lecome  so  ruinous  or  decayed,  or  is  so  mean  that  one  year's  net  income  of 
:lie  benefice  will  not  suffice  to  build  or  repair  the  same,  after  la\ing  an 
estimate  of  the  work  proposed  to  be  done,  verified  upon  oath,  before  the 
patron  and  ordinary,  and  having  obtained  their  consent,  to  borrow  a  sum  of 
money  not  exceeding  two  years'  net  income,  and  to  mortgage  the  glebe 
tithe  rents  and  other  profits  of  the  living  to  the  person  advancing  the 
money.  Under  sec.  2  every  mortgagee  must  execute  a  counterpart  of  the 
mortgage  to  be  kept  by  the  incumbent,  and  the  deed  must  be  registered  in  the 
office  of  the  bishop  or  other  ordinary ;  but  under  the  Pluralities  Act  1  k  2 
Vict.  c.  108,  s.  26,  the  registration  must  always  be  in  the  office  of  the  bishop 
of  the  diocese.  Under  sec.  4  the  money  shall  be  paid  to  such  persons  as 
the  patron  and  ordinary  and  incumbent  shall  appoint,  who  shall  contract, 
inspect,  and  pay  for  the  buildings  (s.  66  of  the  Pluralities  Act,  which 
generally  repeats  this  section,  substitutes  the  bishop  for  the  incumbent, 
patron,  and  ordinary).  See  also  sees.  5  and  8,  which  last  section  permits 
the  ordinary  of  any  living  exceeding  in  value  £100  a  year,  where  the 
incumbent  shall  not  reside  in  the  parish  twenty  weeks  within  any  year, 

^^nder  certain  circumstances  to  put  the  Act  in  execution,  in  the  way  in 

^■rhich  the  incumbent  is  authorised  to  do. 

^B     An  incumbent  may  advance  his  own  money  on  mortgage  under  this 

^flct  {Boyd  V.  Barker,  1859,  5  Jur.  N.  S.  234),  but  a  bishop  may  not  {Greenlaw 
V.  King,  1840,  3  Beav.  49 ;  4  Jur.  622).  Money  may  be  borrowed  on  mort- 
gage under  the  Act  for  the  purpose  of  building  additional  room  to  a 
residence  house  {Boyd  v.  Barker,  supj-a).  The  Act  1  &  2  Vict.  c.  23  pro- 
vides (s.  1)  that  incumbents  may  borrow  for  the  purposes  of  the  Gilbert 
Acts  of  Geo.  in.,  and  for  buying  a  site  for  a  house,  a  sum  not  exceeding  three 
years'  net  income  of  the  benefice,  and  may  mortgage  the  glebe,  etc.,  for 
.thirty-five  years,  to  secure  the  money  so  borrowed. 
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The  Parsonages  Houses  Act,  28  &  29  Vict.  c.  69,  s.  1,  provides  that  the 
incumbent  of  any  benefice,  according  to  the  provisions,  and  with  the 
consents  required  in  the  Gilbert  Acts,  may,  for  the  purposes  mentioned  in 
those  Acts,  or  for  the  purposes  of  the  Act  5  Geo.  iii.  c.  147,  or  for  the  pur- 
pose of  buying  a  site  for  a  residence  house,  or  of  purchasing  any  lands  or 
hereditaments  not  exceeding  twelve  acres  contiguous  to  or  desirable  to  be 
used  or  occupied  with  the  parsonage  house  or  glebe  belonging  to  such 
benefice,  or  for  the  purpose  of  building  any  necessary  offices,  stables,  out- 
buildings, or  fences,  or  for  the  purpose  of  repairing  the  chancel,  mortgage 
the  glebe,  etc.,  for  the  term  of  twenty-five  years,  for  a  sum  not  exceeding 
three  years'  net  income  of  tlie  value  of  the  living,  the  sum  so  borrowed 
being  repayable  in  thirty  instalments. 

Under  the  Pluralities  Act  (1  &  2  Vict.  c.  106,  s.  62),  a  bishop  may,  on 
the  avoidance  of  a  benefice  not  having  a  fit  house  of  residence,  raise  money 
by  a  mortgage  of  the  glebe.  All  mortgages  made  under  these  Acts  are 
binding  on  present  and  future  incumbents,  and  mortgage  deeds  thereunder 
must  be  made  in  the  forms  provided  by  the  Acts. 

Benefices  augmented  under  3  &  4  Vict.  c.  113  may  not  be  mortgaged 
for  the  purpose  of  purchasing,  building,  or  improving  houses  of  residence 
without  the  consent  of  the  Ecclesiastical  Commissioners.  As  to  the  power 
of  incumbents  to  mortgage  to  the  governors  of  Queen  Anne's  Bounty,  see 
34  &  35  Vict.  c.  43  ;  35  &  36  Vict.  c.  76  ;  and  article  Queen  Anne's 
Bounty. 

Sales,  Purchases,  Exchanges,  and  Gifts  of  Glebe  Lands. 

The  joint  effect  of  the  Statutes  of  Mortmain  and  the  Elizabethan 
restraining  Acts  was  that  no  incumbent  could  legally  sell,  purchase, 
exchange,  or  take  by  way  of  benefaction,  glebe  land.  To  do  any  of 
those  things  was,  in  the  opinion  of  the  best  authorities,  illegal,  except  by 
private  Act  of  Parliament  (see  Turthers  case,  1598,  s.  40,  Eliz.  Noy,  5). 

In  modern  times  this  caused  great  inconvenience  to  incumbents.  Glebe 
lands  were  often  at  a  great  distance  from  the  parsonage  house.  The  glebe 
was  also  in  many  instances  dispersed  in  small  parcels  over  common  or  open 
fields,  which  under  leases  renewable  on  payment  of  a  fine  made  centuries 
ago,  with  the  sanction  of  the  patron  and  ordinary,  had  been  let  to  large 
landowners.  Those  patches  of  glebe  became  in  course  of  time  indistinguish- 
able from  other  lands,  and  great  difficulties  arose  when  the  Ecclesiastical 
Commissioners,  in  whom  the  episcopal  estates  were  vested,  refused  to 
renew  the  leases,  and  it  became  necessary  to  distinguish  the  lands.  For 
these  reasons  Acts  were  passed  to  enable  the  glebe  lands  to  be  sold  and 
exchanged  in  certain  cases,  and  the  proceeds  to  be  employed  in  building 
or  repairing  parsonage  houses,  and  for  similar  purposes.  More  recently, 
owing  to  agricultural  depression,  the  Legislature  has  intervened  so  as  to 
give  incumbents  power  to  dispose  of  the  glebe  for  the  advantage  of  the 
benefice. 

The  first  Acts  passed  on  the  subject  (1  Geo.  i.  st.  2,  and  17  Geo.  in. 
c.  53)  (the  first  Gilbert  Act)  were  of  a  tentative  character,  the  first 
applying  only  to  livings  and  augmented  by  Queen  Anne's  Bounty,  while 
the  second  permits  the  ordinary  and  patron  to  purchase  a  house  with  tw^o 
acres  of  land  for  the  incumbent,  and  to  pay  the  price  by  the  sale  or 
exchange  of  part  of  the  glebe. 

The  Exchange  of  Parsonages  and  Glebe  Land  Act  (55  Geo.  in.  c.  147)  as 
amended  by  the  Act  6  Geo.  iv.  c.  8,  s.  2,  gives  power  (s.  1)  to  the  incumbent 
for  the  time  being  of  any  ecclesiastical  benefice,  perpetual  curacy,  or  parochial 
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chapeliy,  by  deed  indented  and  registered  as  therein  provided,  with  the  con- 
sent of  the  patron  and  bishop  of  the  diocese  wherein  the  same  is  locally 
situate,  to  exchange  the  parsonage  house  and  glebe  lands  for  any  houses  and 
lands  either  within  the  local  limits  of  the  benefice  or  not,  so  as  that  the  same  be 
situate  conveniently  for  actual  residence  and  be  of  greater  value  or  more 
conveniently  situated  than  the  premises  given  in  exchange,  and  being  of 
freehold  tenure  or  copyhold  tenure ;  provided  that  in  the  last-mentioned 
case  no  exchange  be  made  without  the  consent  of  the  lord  of  the 
manor  of  which  the  copyholds  to  be  taken  are  holden.  No  incimibent 
is  to  be  e%'icted  from  any  lands  taken  in  exchange  by  persons  ha^^ng  a 
prior  title ;  but  the  remedy  of  aggrieved  parties  shall  he  against  the  lands 
given  in  exchange.  Sec.  4  gives  power  to  an  incumbent  to  whose  benefice, 
perpetual  curacy,  or  parochial  chapelry  there  is  a  manor  appurtenant,  with 
the  consent  of  the  patron  and  bishop,  to  annex  copyhold  lands 
thereof  to  the  benefice  as  glebe  lands.  (As  to  s.  5  of  this  Act, 
see  article  Eectoky.)  Sec.  6  gives  power  to  the  incimibents  not  possessed 
of  glebe  land  exceeding  five  statute  acres  to  purchase  land  not 
exceeding  in  the  whole  twenty  acres,  and  situate  conveniently  for  a 
residence,  garden,  glebe,  etc.,  to  be  annexed  to  the  benefice  as  glete  land,  and 
land  of  copyliold  tenure  so  purchased  is  to  be  held  as  freehold.  Tlu-ee 
months'  notice  is  to  be  given  before  making  such  purchase  or  exchange,  by 
three  newspaper  advertisements,  and  by  a  notice  in  writing  affixed  on  the 
door  of  the  church  or  chapel  of  the  benefice  (see  s.  14,  and  6  Geo.  iv. 
c.  8,  s.  3). 

By  sec.  15  maps  and  valuations  are  to  be  made  of  the  premises  proposed 
to  be  given  and  taken  in  exchange  or  purchased,  and  the  bishop  (s.  16)  on 
the  receipt  of  such  .map  is  to  issue  a  commission  of  inquiry,  wliich  shall 
certify  as  to  the  propriety  of  the  exchange  or  purchase  before  it  is  effected. 
Sec.  17  enables  guardians  to  act  for  patrons  in  case  of  minority,  for  which 
similar  provisions  are  also  made  in  the  later  Acts  for  lunacy  or  covertiu'e. 
By  sec.  19  all  deeds  and  instruments  to  be  made  in  pursuance  shall  be 
deposited  in  the  diocesan  registrv  and  produced  for  inspection  when 
required.  The  Houses  for  Beneficed  Clergy  Act,  1838  (1  &  2  Yict.  c.  20  ; 
and  see  1  &  2  Vict.  c.  29),  s.  27,  amending  17  Geo.  iii.  c.  53,  s.  27,  em- 
powers the  incumbent,  with  the  consent  of  the  patron,  ordinary,  and  arch- 
bishop of  the  proA'ince,  to  sell  the  parsonage  house  (if  inconveniently 
situated,  or  for  other  special  reasons  "  with  any  land  contiguous  thereto  not 
exceeding  twelve  acres  ").  The  purchase  moneys  (ss.  8  and  9)  are  to  be 
paid  to  the  governors  of  Queen  Anne's  Bounty,  and  employed  in  the  pur- 
chase of  a  house  or  site  with  land  contiguous  not  exceeding  twelve  acres. 
(As  to  consent  of  patron,  see  ss.  10  and  12.)  Sec.  6  enables  old  parsonage 
Rouses  to  be  converted  into  farm  buildings  for  the  tenants  of  the  glebe. 

Lender  1  &  2  Vict.  c.  106  a  bishop  may  purchase  a  house  and  land  for  a 
lefice  under  £100  a  year.  (As  to  this  statute,  see  ante.  Mortgages  on 
LEBE ;  see  also  article  Eectory.)  Buildings  and  lands  purchased  under 
lis  Act  are  to  be  conveyed  to  the  patron  in  trust  for  the  incumbent. 

By  the  Chm-ch  Building  Act,  1839  (2  &  3  Yict.  c.  49),  s.  15,  the  powers 
'of  sale  given  to  incumbents  by  1  &  2  Yict.  c.  106  are  extended  so  as  to  apply 
to  lands  and  hereditaments  which  in  consequence  of  a  purchase,  allotment, 
benefaction,  or  exchange,  or  otherwise,  have  been  appropriated  or  annexed 
to  a  benefice,  with  the  concurrence  of  the  governors  of  Queen  Anne's  Bounty 
(see  also  s.  17,  and  articles  Queen  Anne's  Bounty  :  Rectoey  :  Parsonage). 

The  Tithe  Act,  1842  (5  k  6  Yict.  c.  54),  s.  5,  provides  that  the  Tithe  Com- 
missioners, whose  powers  are  now  exercised  by  the  Board  of  Agriculture, 
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shall  for  the  purpose  of  defining  and  settling  the  glebe  lands  of  any  benefice 
on  the  application  of  the  landowners  claiming  title  to  such  glebe  or  being 
in  possession  thereof,  have  the  same  powers  which  they  have  for  ascertaining, 
drawing,  and  defining  the  boundaries  of  the  lands  of  any  landowners  on  their 
application ;  and  also  upon  like  application  of  any  spiritual  person  shall  have 
power  to  exchange  the  glebe  lands  or  any  part  thereof  for  other  lands 
within  the  same  or  any  adjoining  parish  or  otherwise  conveniently  situated, 
with  the  consent  of  the  ordinary  and  patron  of  the  benefice  and  the  land- 
owners claiming  title  to  the  land  to  be  exchanged  for  the  glebe,  and  in  such 
case  shall  make  an  award  as  in  the  Act  provided  setting  forth  the  contents, 
description,  and  boundary  of  the  glebe  lands  as  finally  settled  by  them,  and 
of  the  lands  to  the  several  parties  to  whom  lands  are  awarded,  and  shall 
operate  as  a  conveyance  to  the  parties  to  whom  the  same  is  awarded,  and 
shall  be  holden  upon  like  uses  and  trusts  as  the  land  awarded  as  glebe  was 
formerly  holden  on  (see  Jacomb  v.  Turner,  [1892]  1  Q.  B.  47).  Sec.  22  of 
the  Tithe  Act,  1846  (9  &  10  Vict.  c.  73),  provides  that  the  section  last  cited 
shall  authorise  and  be  deemed  to  have  authorised  the  exchange  of  glebe 
lands  for  such  other  lands,  although  at  the  time  no  commutation  of  tithes 
was  or  is  pending.  See  also  Tithe  Commutation  Act,  1860  (23  &  24  Vict, 
c.  93,8.  4).  (As  to  the  statutory  power  of  giving  tithes  for  land,  see  article 
Tithes.) 

Further  facilities  for  the  sale  of  glebe  lands  were  given  to  the  incumbents 
of  benefices  by  the  Glebe  Lands  Act,  1888  (51  &  52  Vict.  c.  20).  Sec.  3  of 
that  Act  authorised  the  Commissioners  on  an  application  made  to  them  by 
the  incumbent  (as  provided  in  s.  2)  if  they  are  satisfied  that  the  prescribed 
notice  has  been  given  to  the  patron  and  bishop  of  the  diocese,  and  that  no 
objection  has  been  made  by  either  of  them,  or  if  made  ought  not  to  prevent 
the  sale  (and  see  subs.  2),  and  that  the  sale  will  be  for  the  permanent 
benefit  of  the  benefice,  to  approve  the  sale  subject  to  the  provisions  of  the 
Act,  and  the  incumbent  with  such  consent  may  sell  the  land ;  but  no  sale 
of  the  land  occupied  by  the  parsonage  house,  garden,  etc.,  or  wdiich  seems  to 
the  Commissioners  necessary  for  the  convenient  enjoyment  of  the  house, 
shall  be  approved.  The  purchase  money  (s.  4)  shall  be  paid  to  the  Com- 
missioners, whose  discharge  shall  be  sufficient,  and  the  money  shall  be 
applied  in  defraying  the  expenses  incident  on  the  -sale,  and  the  residue 
invested  in  one  of  the  following  modes,  to  be  selected  by  the  incum- 
bent : — 

(a)  In  purchase  of  certain  authorised  securities  (see  subs.  2  (a)) ; 

(b)  In  redemption  of  land  tax,  chief  rent,  or  quit  rent  charged  on  the 
unsold  part  of  the  glebe,  that  the  same  may  merge  in  the  glebe ; 

(c)  In  the  purchase  of  suitable  land  adjacent  to  the  parsonage 
house. 

Investments  under  this  section  are  to  be  held  by  the  Ecclesiastical  Com- 
missioners on  the  same  trusts  as  the  land  was  held  on.  Land  purchased  with 
money  arising  from  a  sale  under  the  Act  is  to  be  conveyed  to  the  incumbent 
and  held  by  him  as  part  of  the  glebe  of  his  benefice. 

Sec.  5  provides  that  where  the  purchase  money  is  or  is  likely  to  be 
diminished  by  dilapidations  which  the  incumbent  is  liable  to  make  good,  ■ 
the  same  is  to  be  recouped  to  the  benefice  by  payment  by  tlie  incumbent  of  ^ 
the  sum,  or  by  the  a])plication  of  the  purchase  money  towards  recouping  it. 
The  Connnissioners  are  not  empowered  to  approve  the  sale  of  land  subject  to 
a  lease  created  for  a  term  exceeding  twenty-one  years,  where  by  reason  of , 
the  terms  on  which  the  land  is  let  the  incumbent  is  not  in  possession  of  the 
full  rents  and  profits,  or  where  there  are  mines  and  minerals  which  may 
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become  of  considerable  value.  Sec.  G  (subs.  1)  makes  provision  when  any 
glebe  land  sold  is  subject  to  any  mortgage  or  debt,  for  the  same  to  attach  to 
the  purchase  money  and  any  securities  or  land  in  which  it  is  invested,  and 
not  to  the  land  sold.  Subsec.  2  provides  for  notice  to  be  given  to  mortgagors 
or  creditors,  and  enables  the  Commissioners  to  safeguard  their  rights.  Sec.  7 
makes  a  similar  provision  when  any  glebe  land  sold  under  the  Act  or  any 
part  of  the  endowment  of  the  benefice  to  which  it  belongs  is  subject  to  a 
permanent  annual  charge  in  favour  of  the  incumbent  of  any  other  benefice. 
Sec.  8  (subs.  1)  provides  that  where  such  an  offer  is  practicable  without 
diminishing  the  value  of  the  land,  the  Commissioners  shall  before  giving 
their  approval  to  a  sale  require  as  a  condition  that  the  land  or  some  portion 
thereof  be  offered  in  sale  to  the  sanitary  authority  of  a  sanitary  district  for 
tlie  purpose  of  the  Allotments  Act,  1887,  and  (subs.  2)  require  notice  of 
tlie  proposed  sale  to  be  given  to  the  parishioners.  Subsec.  4  pro\'ides  that 
the  provisions  of  the  Settled  Land  Act,  1882,  apply  to  a  sale  by  an  incum- 
bent under  this  Act.  (As  to  consents  by  patrons,  the  Act  incorporates  in 
its  schedule  sees.  126,  127  of  1  &  2  Vict.  c.  106  ;  see  also  s.  10.  As  to  sec.  11, 
which  provides  for  leases,  see  article  Lease.s,  Ecclesiastical.) 

Under  the  Pluralities  Act,  1838  (1  &  2  Vict.  c.  106),  in  the  case  of  a 
union  of  benefices  under  sec.  16,  sec.  17  provides  that  in  certain  cases  where 
the  income  of  the  imited  benefice  is  larger  than  is  sufficient  for  the  support 
of  the  incumbent  of  the  new  benefice,  glebe  lands  may  be  excepted  out  of 
the  united  benefice  and  given  in  exchange  for  lands  situate  in  any  poor 
Ijenefice  in  the  diocese,  and  the  lands  taken  in  exchange  shall  be  conveyed 
to  augment  such  poor  Ijenefice  (see  also  ss.  18,  19).  Sec.  23  of  the  same 
Act  provides  that  under  an  Order  in  Coimcil  for  the  disimion  of  benefices  a 
portion  of  glebe  lands  may,  on  the  recommendation  of  the  archbishop,  with 
the  sanction  of  the  patron  or  patrons,  be  assigned  to  each  of  the  dissevered 
benefices. 

With  regard  to  voluntary  benefactions  of  land  for  glebes,  sec.  4  of  2  &  3 
Anne,  c.  20  permits  lands  and  goods  to  be  given  to  Queen  Anne's  Bounty 
by  deed  enrolled  or  will. 

Sec.  17  Geo.  iii.  c.  33  permits  ecclesiastical  corporations  being  lords  of 
manors,  which  contain  any  waste  lands,  parcel  of  the  demesne  lands  of  the 
manor  convenient  for  the  purposes  of  the  Act,  to  grant  them  in  perpetuity 

for  such  purposes. 

Sec.  1  of  the  Act  43  Geo.  in.  c.  48  enables  persons  by  deed  enrolled 

or  will  to  give  lands  not  exceeding  five  acres  in  extent,  and  goods  and 

chattels  not  exceeding  £500  for  providing  churches  and  chapels  where 
Ithe  litiu-gy  and  rites  of  the  church  are  obsen-ed,  with  glebes.  By  sec.  2 
Ino  person  may  make  more  than  one  such  gift ;  as  to  which,  see  Sinnitt  v. 
\Herbert,  1872,  L.  R  7  Ch.  232  ;  Champney  v.  Davy,  1879,  27  W.  E.  390 : 

Tn  re  Hendry,  1889,  W.  E.  p.  93  ;  see  also  In  re  Randell,  supra). 

By  sec.  3  no  glebe  of  upwards  of  fifty  acres  may  be  augmented  by  more 

than  one  acre.  As  to  plots  of  land,  see  sec.  4.  Lender  the  Gifts  for  Churches 
Let,  1811  (51  Geo.  iiL  c.  115),  any  person  having  the  fee-simple  of  any 
lanor  may  grant  five  acres  of  waste  for  glebe,  discharged  of  all  right  of 

sommon ;  but  this  section  does  not  enable  grants  to  be  made  so  as  to  over- 
ide  public  and  customary  rights  other  than  rights  of  common  and  manorial 
ights  of  a  like  nature  {Forbes  v.  Ecclesiastical  Commissioners  for  England, 

L872_,  L.  E.  15  Eq.  51).  Under  the  Church  Building  Act,  1818  (58  Geo.  m. 
I«.  45),  land  not  exceeding  ten  acres  may  be  granted  to  the  Church 
iBuilding  Commissioners  for  glebe  (see  also  55  Geo.  iii.  c.  14 :  28  &  29  Vict. 
|c.  69). 
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Leases  of  Glebe  Lands. — See  article  Leases,  Ecclesiastical. 
Tithe  on  Glebe  Land. — See  article  Tithes. 

Miscellaneous. 

A  rent-charge  might,  under  the  General  Land  Drainage  Act  (12  &  13 
Vict.  c.  1,  s.  1),  be  made  by  an  incumbent  of  glebe  lands  for  drainage  and 
improvements,  and  a  sale  of  glebe  land  might  be  ordered  to  satisfy  the 
charge  {Ex  imrte  Bedor  of  Kirksmeaton,  1882,  20  Ch.  D.  203 ;  Scottish 
Widows'  Fimd  v.  Conig,  1882,  20  Ch.  D.  208).  But  at  present  under  the 
Improvement  of  Land  (Ecclesiastical  Benefices)  Act,  the  Ecclesiantical 
Commissioners  are  not  to  sanction  for  the  future  the  charging  of  any 
ecclesiastical  lands  for  improvements  without  the  consent  of  the  bishop  and 
patron.  As  to  the  land  tax  in  respect  to  glebe  lands,  see  article  Land 
Tax. 

Under  1  &  2  Vict.  c.  110,  s.  13,  a  registered  judgment  operates  as  a 
charge  on  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and  heredi- 
taments (on  this  point  further,  see  Dart,  Vendors  and  Purchasers,  6th  ed., 
ch.  xi.  s.  2). 

Eight  to  the  Emblements  of  Glebe, 

With  regard  to  vegetable  products  known  as  emblements,  it  appears 
that  at  common  law  the  executors  of  a  deceased  incumbent  are  entitled  to 
emblements,  but  that  an  incumbent  who  resigns  or  is  deprived  is  not  so 
entitled  (Williams  on  Executors,  9th  ed.,  p.  630 ;  Bidwer  v.  Buliver,  1819,  2 
Barn.  &  Aid.  p.  470 ;  21  E.  E.  358).  The  right  in  the  case  of  a  deceased 
incumbent  is  further  established  by  the  Act  28  Hen.  vin.  c.  11,  s.  4  (note — 
this  section  of  the  Act  remains  on  the  statute-book,  though  the  contrary 
is  stated),  whicli  provides  that  if  an  incumbent  happens  to  die  and  before 
his  death  hath  caused  any  of  his  glebe  lands  to  be  manured  and  sown  at 
his  proper  cost  and  charge  with  any  corn  and  grain,  he  may  make  and 
declare  his  testament  of  all  the  profits  of  the  corn  growing  upon  the  glebe 
land.  As  to  the  rights  of  lessees  of  incumbents  who  have  died  or  retired, 
see  Leases,  Ecclesiastical. 

[Authorities. — Lindwood,  Prov. ;  Gibs.  Cod. ;  Watson,  Clergyman's  Laiv ; 
Digges,  Parson's  Counsellor ;  Phillimore,  Eccl.  Law,  2nd  ed. ;  Cripps,  La^u  of 
Church  and  Clergy.  Stubbs,  Constitutional  History  of  England,  \o\..\.;  Leach, 
Tithe  Acts,  6th  ed. ;  Coote  on  Mortgages,  edited  by  Eobbins ;  Dart,  Vendors 
and  Purchasers  of  Beat  Estate  ;  Williams  on  Executors,  9th  ed.] 


Goa.'t. — Goats  are  not  commonable  animals,  although  a  right  to  put 
them  on  common  and  waste  lands  may  be  acquired  by  long  user  (Williams, 
Bights  of  Common,  p.  168). 

By  sec.  301  and  schedule  13  of  the  Merchant  Shipping  Act,  1894,  which 
deal,  inter  alia,  with  the  number  of  animals  that  may  be  carried  in 
emigrant  ships,  it  is  provided  that  four  female  goats  shall  be  equivalent  to 
and  may,  subject  to  the  same  conditions,  be  carried  in  lieu  of,  one  head  of 
large  cattle.     No  male  goats  can  be  carried  in  such  ships. 


Godparent  (Godfather,  Godmother,  Godson,  Goddaughter,  God- 
child, Sponsor). — The  office  of  godparent  or  sponsor  for  children  at 
baptism  dates  from  the  early  days  of  the  primitive  Church. 
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A  constitution  of  St.  Edmund,  Archbishop  of  Canterbuiy,  1236,  provides 
that  there  shall  be  three  sponsors  and  no  more  at  the  baptism  of  a  child, 
viz.  two  men  and  one  woman  at  the  baptism  of  a  male,  and  two  women 
and  one  man  at  the  baptism  of  a  female  infant  (Gibs.  Cod.  i.  p.  363) ;  and  the 
rubric  in  the  Prayer- Book  is  that  there  shall  be  for  every  male  child  to  be 
Imptized  two  godfathers  and  one  godmother ;  and  for  every  female,  one 
iodfather  and  two  godmothers. 

Canon  29  of  the  Canons  of  1603  provides,  "No  parent  shall  be  admitted 
to  answer  as  godfather  for  his  own  child,  nor  any  godfather  or  godmother 
<hall  be  suffered  to  make  any  other  answer  or  speech  than  by  the  book  of 
ommon  prayer  is  prescribed  in  that  behalf ;  neither  shall  any  person  be 
admitted  godfather  or  godmother  to  any  child  at  christening  or  confirma- 
tion, before  the  said  person  so  undertaking  hath  received  the  Holy 
Communion."  The  Convocation  of  the  province  of  Canterbury  in  1865 
under  royal  licence  framed  a  canon  which  repealed  Canon  29  as  to  the  part 
prohibiting  parents  from  being  godparents  to  their  own  children.  This 
canon,  however,  did  not  receive  royal  sanction,  nor  has  any  such  canon 
been  passed  by  the  Convocation  of  the  province  of  York.  The  third  rubric 
after  the  Catechism  provides,  "and  everyone  shall  have  a  godfather  or 
godmother  as  a  witness  of  their  confirmation." 

A  certain  legal  status  is  conceded  to  godparents  with  reference  to  the 
religious  education  of  children  in  poor-law,  industrial,  and  reformatory 
schools.  Under  the  Poor  Law  Amendment  Act,  1866  (29  &  30  Vict.  c. 
113,  s.  14),  the  godparent  of  any  child  not  belonging  to  the  Established 
Church  relieved  in  a  workhouse  or  in  a  district  school,  may,  in  case  there 
should  be  no  parent,  step-parent,  nearest  adult  relative,  or  next-of-kin, 
apply  to  the  Local  Government  Board  for  the  removal  of  the  child  to  a 
school  of  the  rehgion  to  which  the  child  may  be  proved  to  belong  (cp. 
Poor  Law  Amendment  Act,  1868,  31  &  32  Vict.  c.  122,  s.  23).  Under  the 
Reformatory  Schools  Act,  1866  (29  &  30  Vict.  c.  117,  s.  16),  the  godparent 
or  nearest  adult  relative,  if  there  is  no  parent,  step-parent,  or  guardian,  of 
any  youthful  offender  may  apply  to  the  Court,  justices,  or  visiting  justices, 
as  the  case  may  be  (see  Eefokmatory),  for  the  removal  of  the  offender  to  a 
certified  reformatory  school  of  the  offender's  own  religious  persuasion ; 
provided  (1)  that  such  application  be  made  either  before  the  offender 
has  been  sent  to  a  certified  reformatory  school,  or  within  thirty  days 
of  his  arrival  at  such  a  school;  (2)  that  the  applicant  show  that  the 
managers  of  the  school  named  by  him  are  willing  to  receive  the 
offender.  The  like  provision  is  made  mutatis  mutandis,  in  the  case  of 
industrial  schools  by  the  Industrial  Schools  Act,  1866  (29  &.  30  Vict.  c. 
118,  s.  20). 

In  Standing  v.  Bowring,  1885,  31  Ch.  D.  282,  it  was  held,  on  the  evid- 
ence, that  a  transfer  by  a  lady  of  a  sum  of  Consols  into  the  joint  names  of 
herself  and  her  godson  was  intended  to  give  him  the  beneficial  interest 
therein  after  her  death,  and  that  he  was  therefore  not  a  trustee  for  her 
nor  bound  to  retransfer  the  Consols  to  her. 

{^Authorities. — Bingham,  Antiquities  of  the  Christian  Church ;  Gibs.  Cod. ; 
Phillimore,  Eccl.  Laic,  2nd  ed. ;  Snell  Equity.'] 

Cod 'S  Acre — The  ancient  name  of  a  churchyard,  and  indicating  its 
sacred  character  (as  to  which,  see  Frankalmoign).  The  word  was  in  use 
until  the  seventeenth  century,  and  has  now  been  again  revived.  See 
article  Churchyard. 
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Cold. — See  generally  Com,  British,  Foreign,  and  Colonial.  The 
Bank  of  England  is  required  to  buy  all  gold  bullion  offered  in  exchange 
for  its  notes,  at  the  price  of  £3,  17s.  9d.  per  ounce  of  standard  gold.  See 
further,  Assay.  Gold  is  legal  tender  for  any  amount  (Coinage  Act,  1870 
(33  &  34  Vict.  c.  10),  s.  4).  As  to  carriage  of  gold,  see  Carrier,  vol.  ii.  at 
p.  388,  and  Limitation  of  Liability.  As  to  duty  on  gold  plate,  see 
Young  v.  Cooh,  1877,  47  L.  J.  M.  C.  28,  and  Excise;  see  also  Plate. 


Gold  Coa.St. — A  portion  of  the  western  coast  of  Africa,  now 
forming  a  separate  British  colony.  The  Governor  is  assisted  by  an 
Executive  Council ;  the  Legislative  Council  consists  of  the  members  of  the 
Executive  Council,  together  with  the  Chief  Justice  and  three  unofficial 
members.  The  Legislature  is  empowered  to  regulate  by  Ordinance  all  such 
powers  as  Her  Majesty  may  enjoy  in  the  protected  territories,  and  has 
used  this  power  to  put  an  end  to  slavery.  The  law  of  the  colony  is 
the  common  law,  the  doctrines  of  equity,  and  the  statutes  of  general 
application  in  force  in  England  on  the  24th  July  1874,  as  modified  by  the 
Ordinances  passed  since  that  date.  The  criminal  law  was  codified  in  1892. 
There  is  an  appeal  from  the  Supreme  Court  to  the  Queen  in  Council ;  from 
the  Courts  of  the  territories  an  appeal  lies  to  the  Supreme  Court,  and 
thence  to  the  Queen  in  Council  (Orders  in  Council  of  23rd  October  1877 
and  29th  December  1887  ;  and  see  Privy  Council).  Of  the  native  tribes 
the  Fanti  and  the  Ashanti  are  the  most  important. 

[^Authorities,  —  See  the  Ordinances,  especially  the  Supreme  Court 
Ordinance  of  1876,  and  Smalman  Smith,  Index  to  Gold  Coast  and  Lagos 
Ordinances.     See  also  J.  M.  Sarbah,  Fanti  Customary  Law.] 


Cold  IVI  i  n  es .  — See  Eo yal  Mines. 
Cood  Behaviour. — See  Kecognisance. 


Cood  Ca.USef  i.e.  for  depriving  a  successful  plaintiff'  of  his  costs. 
See  Costs,  vol.  iii.  p.  475,  and  Stroud,  Jud.  Diet.,  s.v.  "  Good  Cause." 


Cood  Consideration. — On  the  meaning  of  this  phrase  in  the 
statutes  of  Elizabeth  for  the  protection  of  creditors  (13  Eliz.  c,  5)  and  of 
purchasers  (27  Eliz.  c.  4),  see  Fraudulent  Conveyances ;  Settlements. 


Cood  Faith. — It  maybe  stated  generally  that  the  words  "good 
faith "  have  no  technical  legal  signification,  but  are  to  be  taken  in  their 
ordinary  acceptation,  and  mean  simply  honesty  in  belief,  purpose,  or 
conduct.  Cp.  Butcher  v.  Stead,  1875,  L.  K.  7  H.  L.  839 ;  In  re  Avery,  1887, 
30  Ch.  D.  307;  Ex  parte  Watson,  1888,  21  Q.  B.  D.  301;  and  Tatam  v. 
Easier,  1889, 23  Q.  B.  D.  345.     See  also  Stroud,  J^id.  Diet,  s.v.  "  Good  Faith." 


Cood  Friday — The  day  on  which  is  commemorated  the  Crucifixion 
of  our  Lord.     This  has  since  the  earliest  ages  of  the  Church  been  observed 
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on  the  Friday  immediately  preceding  Easter  Day,  and  has  been  kept  as  a 
day  of  fasting  and  humiliation.  Xo  direction  as  to  fasting  on  it  is  contained 
in  the  Book  of  Common  Prayer;  except  the  general  one  ordering  a  fast  on 
all  Fridays  except  Christmas  Day  ;  but  proper  lessons  are  appointed  for  it, 
with  three  proper  collects,  epistle,  and  gospel  It  is  excluded  in  the 
computation  of  time  under  the  Municipal  Corporations  Act,  1882  (-45  &  46 
Vict.  c.  50,  s.  230) ;  and  the  other  provisions  with  regard  to  it  in  the 
statute-book  and  the  E.  S.  C.  are  identical  with  those  for  CHEiSTiiAS  Day 
'2.1'.),  except  that,  occurring  always  in  a  close  time  for  game,  it  is  not 
expressly  mentioned  in  1  &  2  WilL  IV.  c.  32. 

Good  Friday  is  a  Bask  Holiday:  a  non-BusiNESs  Day  within 
the  meaning  of  the  Bills  of  Exchange  Act  (see  also  Bills  of  Exchange, 
YoL  ii.  at  p.  97).  The  Easter  vacation  commences  on  Good  Friday 
(R  S.  C,  Order  63,  r.  4),  and  the  offices  of  the  Supreme  Court  are 
closed  on  Good  Friday  (ibul.  r.  6) ;  and  so  with  those  of  the  County 
Coiu'ts  (C.  C.  Kules,  1889,  Order  1,  r.  3).  As  to  the  relation  of  Good 
Friday  to  the  computation  of  time  in  regard  to  the  service  of  legal 
process,  etc.,  see  Timk  See  fiirther,  the  Mimicipal  Corporations  Act, 
1882,  s.  230 ;  the  Bankruptcy  Act,  1883,  s.  141  (1) ;  the  Patents  Act,  1883, 
s.  98  ;  and  the  Patent  Eules,  1890,  r.  7  ;  also  the  Local  Government 
Act,  1894,  s.  73.  Houses  where  intoxicating  liquor  is  sold  are  closed  on 
Good  Friday  as  on  Sunday  (Licensing  Act,  1874,  s.  3).  See  as  to  the 
construction  of  this  last  provision,  Paterson's  Licensing  Ads,  11th  ed.,  by 
Mackenzie,  p.  166. 


Goods  ;  Goods  and  Chattels.— See  Wills. 


Goods  Bargained  and  Sold,— This  was  the  description 
jplied  to  the  old  form  of  indebitatus  coimt  in  a  declaration  for  recovering 
le  price  of  goods  sold,  but  not  delivered  (see  Count  in  Declakation; 
3SUMPSIT :  Debt).     This  coimt  was  applicable  where  upon  a  sale  of  goods 

^he  property  had  passed  to  the  purchaser,  and  the  contract  had  been 
)mpleted  in  all  respects  except  deUvery,  and  the  delivery  was  not  a  part 

|rf  the  consideration  for  the  price,  or  a  condition  precedent  to  its  payment 
jullen  and  Leake's  Precedents  of  Pkadings,  3rd  ed.,  p.  39).  A  claim  for 
loney  payable  by  the  defendant  to  the  plaintiff  for  the  price  of  goods 
irgained  and  sold  may  in  similar  cases  be  specially  indorsed  under  the 
S.  C,  1883,  Order  3,  r.  6,  so  as  to  entitle  the  plaintiff  to  apply  for  final 
idgment  under  Order  14,  r.  1  (see  for  a  form  of  such  claim,  Bullen  and 
ike's  Precedents  of  Pleadings,  5th  ed,,  p.  317 ;  Allen's  Forms,  p.  64),  As 
I  when  the  property  in  the  goods  passes  to  the  purchaser,  see  sees.  16-20  of 
le  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71).     WTiere  a  writ  is  merely 

generally  indorsed  for  the  price  of  goods,  the  plaintiff  may  under  such 
idorsement  claim  either  in  respect  of  goods  sold  and  dehvered,  or  of  goods 

bargained  and  sold  (see  R  S.  C,  1883,  App,  A.  Part  III,  s.  2),     See  further. 

Sale  of  Goods. 


Goods  Sold  and  Delivered. — An  action  lies  for  the  price  of 
goods  sold  and  delivered  where  the  property  in  the  goods  has  passed  from 
the  vendor  to  the  purchaser,  and  the  goods  have  been  delivered,  and  the 
price  is  actually  due  and  payable  at  the  time  of  action  brought  (see  Sale 
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OF  Goods  ;  Bulleu  and  Leake's  Precedents  of  Pleadings,  5th  ed.,  p.  314).  As 
to  when  the  property  m  the  goods  passes  from  the  vendor  to  the  purchaser, 
see  sees.  16-20  of  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  and 
Sale  of  Goods.  A  count  for  money  payable  hy  the  defendant  to  the 
plaintiff  for  goods  sold  and  delivered  by  the  plaintiff  to  the  defendant  was 
one  of  the  forms  of  common  indebitatus  counts  used  in  a  declaration  prior 
to  the  passing  of  the  Judicature  Acts  (see  BuUen  and  Leake's  Precedents  of 
Pleadings,  3rd  ed.,  p.  38).  A  claim  for  the  price  of  goods  sold  and  delivered 
may  now  be  specially  indorsed  on  a  writ  of  summons  so  as  to  entitle  the 
plaintiff  to  apply  for  judgment  under  Order  14,  r.  1  (see  a  form  of  such 
claim,  E.  S.  C,  1883,  App.  C.  s.  4,  No.  1).     See  further.  Sale  of  Goods. 


Goods,  Wares,  and    IVIerchandises,  —  See  Growlng 
Ckops;  Sale  of  Goods. 


Goodwill. — The  chief  difficulty  a  lawyer  has  to  encounter  in  con- 
sidering the  law  of  goodwill  is  to  find  out  the  exact  meaning  of  the 
term.  There  are  few  who  do  not  understand  what  it  is  intended  to 
convey,  and  there  is  seldom  any  difficulty  in  stating  in  any  concrete  case 
what  is  covered  by  a  conveyance  of  the  goodwill  of  a  business.  When, 
however,  an  abstract  definition  is  attempted,  the  difficulty  arises.  It  is 
submitted  that  an  abstract  definition  is  all  but  impossible,  and  that  the 
word  "  goodwill "  bears  no  more  precise  a  signification  in  law  than  does  the 
term  "  business,"  "  concern,"  and  many  others  that  could  be  named.  When 
the  lawyer  has  to  consider  the  meaning  of  the  term,  he  must  take  into  con- 
sideration the  class  of  business  being  dealt  with  in  each  particular  instance. 
If  this  be  the  right  view,  the  definitions  (or  rather  descriptions)  to  be  found 
in  various  judgments  are  all  reconcilable.  In  Crutwell  v.  Lye,  1810,  17  Ves. 
335,  Lord  Eldon  said  that  goodwill  is  nothing  more  than  the  probability 
that  the  old  customers  will  resort  to  the  old  place ;  the  trade,  the  goodwill 
of  which  was  in  question  in  that  case,  was  the  trade  of  a  waggoner, 
in  the  habit  of  carrying  goods  from  one  place  to  another,  the  value  of  the 
goodwill  of  which  depended  on  the  probability  that  those  in  the  neighbour- 
hood desiring  to  have  parcels  carried  would  in  future  go  to  the  spot  where 
in  the  past  they  knew  that  a  waggoner  was  in  the  habit  of  taking  parcels 
and  starting.  Later,  in  Churton  v.  Douglas,  1859,  28  L.  J.  Ch.  841,  Wood, 
V.C.,  said  that  Lord  Eldon  did  not  mean  to  confine  the  rights  summed  up 
in  the  term  "  goodwill "  to  the  advantage  of  occupying  premises  to  which 
customers  were  in  the  habit  of  going,  and  he  then  proceeds  to  give  his  own 
definition,  namely,  "  Goodwill,  I  apprehend,  must  mean  every  adAantage  .  .  . 
that  has  been  acquired  by  the  old  firm  by  carrying  on  its  business,  every- 
thing connected  with  the  premises,  and  tlie  name  of  the  firm,  and  everything 
connected  with  or  carrying  with  it  the  benefit  of  the  business."  The  Vice- 
Chancellor  had  before  him,  when  he  made  these  remarks,  a  litigation  arising 
out  of  an  alleged  improper  competition  with  a  Bradford  wholesale  stuff 
merchant's  business.  In  an  earlier  case — England  v.  Doivncs,  1844,  6  Beav. 
269 — goodwill  was  treated  as  a  probability  that  persons  would  return  to  a 
certain  house  of  business  in  consequence  of  the  way  in  which  the  business 
had  been  conducted  in  the  past.  In  Gincsi  v.  Cooper  &  Co.,  1880,  14  Ch. 
D.  at  p.  599,  Sir  George  Jessel  treated  the  goodwill  of  a  stone  merchant's 
business  as  being  the  personal  connection  with  buyers  and  sellers  and  the 
market  generally ;  the  same  judge  said  tljut  the  goodwill  of  a  public-house 
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consisted  of  the  habit  of  customers  resorting  to  the  place  {Stuart  v.  Glad- 
stone, 1879,  10  Ch.  D.  at  p.  658:  Ex  parte  Punnett,  1880,  16  Ch.  D.  226); 
whilst  he  all  but  denied  the  possibility  that  an  East  India  commission 
merchant  could  have  a  goodwill  attached  to  his  business  (Stuart  v.  Glad- 
stone, supra).  It  has  been  doubted  whether  there  can  be  any  "  goodwill " 
to  the  business  of  a  professional  man,  but  there  seems  no  reason  why  its 
existence  should  be  in  every  case  denied,  though  in  many  instances  its  value 
must  be  smaD.  In  Austen  v.  Bays,  1858,  27  L.  J.  Ch.  714,  Lord  Cranworth 
thought  the  term  "goodwill"  wholly  inappUcable  to  the  business  of  a 
solicitor ;  but  it  is  submitted  that  liis  Lordship  directed  his  attention  too 
closely  to  that  variety  of  goodwill  often  spoken  of  as  "  local  goodwill " ;  if 
for  "  goodwill "  the  paraphrase  "  connection  "  be  used,  this  seems  clear.  In 
fact  considerable  siuns  are  paid  for  the  right  to  continue  a  solicitor's  business, 
the  lease  of  the  offices,  the  papers  in  pending  matters,  and  the  introduction 
to  clients  being  the  outward  sign  of  what,  if  not  strictly  goodwill,  is  some- 
thing singularly  like  it.  In  May  v.  Thomson,  1882,  20  Ch.  D.  705,  718, 
Sir  George  Jessel  had  to  consider  the  sale  of  a  medical  practice,  and  said 
that  when  we  talk  of  the  sale  of  a  non-dispensing  medical  practice 
we  are  really  talking  of  the  sale  of  the  introduction  to  the  patients, 
and  the  length,  the  character,  and  the  duration  of  the  introduction  are 
everything. 

The  various  statements  in  the  cases  above  quoted  show  that  the  term 
'  goodwill "  varies  with  the  class  of  business  in  connection  with  which  it  is 
used.  It  may  mean  the  right  to  carry  on  the  trade  in  a  fixed  locality,  as  in 
the  case  of  a  pubUc-house  business,  or  the  business  of  a  carrier  plying  from 
one  fixed  terminus  to  another  {Ex parte Puniutt,  supra;  Crutwell  \.Lyc,  supra)'. 
it  may  be  the  right  to  represent  oneself  as  the  o^^^ler  of  a  business  which 
has  a  reputation  independently  of  the  exact  place  where  it  is  carried  on 
{Churt&n  v.  Douglas,  supra;  Trego  v.  Hunt,  infra))  it  may  be  personal 
connection  arismg  from  knowledge  of  a  particular  market  {Ginesi  v. 
Cooper,  supra) ;  it  may  be  the  right  of  introduction  to  those  accus- 
tomed to  do  business  with  a  particular  person  {May  v.  TJiomson,  supra). 
Sh-  Xathaniel  Lindley's  description  seems  the  most  comprehensive,  namely, 
'■  the  benefit  arising  from  connection  and  reputation "  {Partnership, 
p.  441). 

Though  perhaps  somewhat  uncertain  in  its  nature,  goodwill  is  property, 
and  as  such  is  treated  for  the  purpose  of  stamp  duty  in  instruments  dealing 
with  it  {Inland  Revenue  v.  Angus,  1889,  23  Q.  B.  D.  579 :  Benjamin  Brooke 
&  Co.  V.  Inland  Revenue,  [1896]  2  Q.  B.  356).  Whether  it  is  to  be  treated 
real  or  as  personal  property  depends  upon  the  facts  of  the  particular 

ise,  and  especially  on  the  nature  of  the  property  (if  any)  to  which  it  is 
ittached;  see  {e.g^)  Booth  v.  Curtis,  1869,  17  W.  K.  393.     When  premises 
p»  which  a  good^vill  attaches  are  mortgaged,  wiU  the  goodwill  eniu:e  in  any 

ray  to  the  benefit  of  the  mortgagee  ?  It  seems  that  it  will  not  if  the  good- 
can  be  severed  from  the  premises.  In  Pile  v.  Pile,  1876,  3  Ch.  D. 
>6,  premises  mortgaged  were  taken  by  a  railway  company,  compensation 

2ing  paid  by  the  company,  part  for  the  premises  and  part  for  the  good- 
'will,  and  the  Court  decided  that  the  mortgagees  who  entered  into  possession 
were  entitled  to  the  whole;  the  premises  in  question  were  a  ship  and 
graving  dock  and  premises  thereon.  Similar  decisions  are  to  be  found 
where  the  premises  in  question  consisted  of  a  pubUc-house  {Chissum  v. 
Dewes,  1829,  5  Euss.  29 ;  Ex  parte  Puntiett,  1880,  16  Ch.  D.  226).  On 
the  other  hand,  where  the  personal  skill  of  the  mortgagor  is  the  foundation 
of  the  goodwill,  the  goodwill  does  not  pass  under  a  mortgage  of  the  premises 
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{Cooinr  V.  Metropolitan  Board  of  Works,  1883,  25  Ch.  D.  472).  In  every 
case,  whether  the  premises  be  conveyed  by  way  of  sale,  or  bequeathed  or 
devised  by  will,  or  descend  on  an  intestacy,  the  question  to  consider  is 
whether  the  goodwill  is  so  attached  to  the  premises  that  the  two  are  not 
severable  ;  if  not,  they  pass  with  the  property.  Whether  premises  pass 
where  the  goodwill  alone  is  by  name  disposed  of,  depends  on  the  words  used 
in  the  document  making  the  transfer.  Lee  Bobertson  v.  Quiddington,  1859, 
28  Beav.  529,  is  an  authority  for  saying  that  the  goodwill  of  a  business 
cannot  be  assigned  save  in  connection  with  the  business. 

Whatever  be  the  nature  of  the  business  there  are  two  rights  which  must 
invariably  pass  to  the  acquirer  of  the  goodwill ;  these  are  (1)  the  right  to 
represent  himself  as  the  person  carrying  on  that  business ;  and  (2)  the 
right  to  restrict  the  competition  to  which  he  may  be  exposed  by  the  person 
from  whom  he  has  acquired  the  goodwill. 

(1)  The  Bight  to  represent  himself  as  the  Owner  of  the  Business. — This 
involves  the  right  to  use  the  trade  name  under  which  the  business  is  known 
{Levi/  V.  Walker,  1879,  10  Ch.  D.  436),  and  to  restrain  others  from  using 
it,  or  such  imitations  of  it  as  may  mislead  the  public  (Levy  v.  Walker,  supra ; 
Hookham  v.  Pottage,  1872,  L.  E.  8  Ch.  91).  But  to  this  there  is  a  limita- 
tion, namely,  that  the  purchaser  of  a  goodwill,  though  he  may  use  the  trade 
name,  may  not  do  so  in  such  manner  as  to  render  the  vendor  liable,  under 
the  doctrine  of  "  holding  out,"  for  the  debts  of  the  business  incurred  after 
the  sale ;  see  Thynne  v.  Shore,  1890,  45  Ch.  D.  577,  and  see  post  under 
Paktnekship;  also  cp.  Gray  v.  Smith,  1889,  43  Ch.  D.  208.  If  the  vendor 
of  the  goodwill  gave  his  name  to  the  business,  he  cannot  be  restrained 
from  commencing  business  in  his  own  name  again,  unless  it  be  shown  that 
in  so  doing  he  is  attempting  to  deceive  the  public  into  the  belief  that  he  is 
still  the  owner  of  the  old  business ;  see  Turton  v.  Turton,  1889,  42  Ch. 
D.  128;  BeddavMy  v.  Banham,  [1896]  App,  Cas.  199;  and  Saxlehner  v. 
Apollinaris  Co.,  [1897]  Ch.  893.  None  of  these  were  cases  in  which  the 
rights  of  a  purchaser  of  a  goodwill  were  in  question ;  but  all  contain 
principles  which  it  is  submitted  justify  the  statement  just  made ;  see  also 
Churton  v.  Douglas,  1859,  28  L.  J.  Ch.  841,  where  the  person  who  gave  his 
name  to  a  business  afterwards  disposed  of  his  share  in  the  good- 
will, and  started  in  the  same  class  of  business  in  liis  own  name,  with 
the  addition  of  the  words  "  &  Co."  (as  in  the  original  business),  but  was 
restrained  by  the  Court;  and  cp.  Tussaudv.  Tussaud,  1890,  44  Ch.  D.  678; 
also  see  j^ost.  Trade  Name. 

(2)  Bight  to  restrain  Comjjctition. — There  has  been  considerable  dif- 
ference of  opinion  between  judges  as  to  the  exact  limits  of  this  right,  but 
the  recent  case  of  Trego  v.  Runt,  [1896]  App.  Cas.  7,  has  settled  the  law 
on  a  firm  basis.  In  Laboucherc  v.  Dawson,  1872,  L.  K.  13  Eq.  322,  it  was 
decided  that  the  vendor  of  a  goodwill  must  not,  personally  or  by  letter,  or 
by  means  of  agents,  solicit  the  custom  of  those  who  were  customers  of  the 
business,  the  goodwill  of  which  he  has  parted  with  ;  this  decision  is  declared 
in  Trego  v.  Hunt  (supra^  to  be  good  law,  the  dicta  conflicting  with  this  in 
Pearson  v.  I^earson,  1884,  27  Ch.  D.  145,  and  the  decision  in  Vernon  v. 
JTallam,  1887,  34  Ch.  D.  748,  being  overruled.  In  Gincsi  v.  Coo2)cr, 
1879,  14  Ch.  D.  596,  Sir  George  Jessel  extended  this  doctrine,  and 
decided  that  the  vendor  of  the  goodwill  must  not  even  deal  with  his  former 
customers;  this  doctrine  was  repudiated  in  Lrggott  v.  Barrett,  1879,  15  Ch. 
D.  306,  and  was  declared  erroneous  by  the  Law  Lords  in  Trego  v.  Hunt 
{supra).  The  above  governs  the  position  of  a  vendor  of  goodwill  and  of  any 
person  who  parts  with  his  rights  in  a  goodwill  for  valuable  consideration  ; 
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thus,  a  partner  who  retires  by  agreement,  on  terms  which  give  his  share 
in  the  goodwill  to  his  copartners,  is  under  the  same  limits  as  regards 
competition ;  such  was  the  position  of  the  defendant  in  Trego  v.  Hunt 
{supra).  But  if  the  alienation  is  involuntary,  the  restriction  on  competition 
and  solicitation  does  not  apply  {Walker  v.  Mottram,  1881,  19  Ch.  D.  355, 
a  case  where,  the  goodwill  ha\'ing  been  purchased  from  the  trader's  trustee 
in  bankruptcy,  the  Court  refused  to  restrain  the  bankrupt  from  soliciting 
the  orders  of  the  customers  of  his  old  business). 

From  the  above  it  follows  that  the  purchaser  or  acquirer  for  value  of  a 
goodwill  cannot  insist  upon  the  retirement  from  the  trade  of  the  late  owner  of 
the  business,  and  to  protect  himself  must  obtain  an  agreement  restraining 
competition — an  agreement  which  must  satisfy  the  tests  laid  down  in 
Kordenfelt  v.  Maxim  Xordenfelt  Guns  and  Ammunition  Co.,  [1894]  App.  Cas. 
535  ;  and  see  under  Eestraint  of  Trade. 

Property  in  Goodvnll  at  the  Termination  of  a  Partnership. — It  is  now 
settled  that  goodwill  is  an  asset  of  the  firm ;  that  during  the  continuance 
of  the  partnership  all  members  of  the  firm  are  entitled  to  share  in  any 
advantage  derived  from  it ;  and  that,  on  dissolution  of  tjie  partnership,  it  must 
be  sold  for  the  benefit  of  all.  This  is  the  case  whether  the  firm  is  put  an 
end  to  by  retirement  or  by  death  of  a  partner  (Lindley  on  Partnership,  445  ; 
see  Pollock  on  Partnership,  108,  111;  Hall,  V.C.,  in  Reynolds  v.  Bullock, 
47  L.  J.  Ch.  773).  To  enable  this  to  be  done  to  advantage,  the  Court  will 
restram  any  surviving  partner  from  carrying  on  a  business  under  the  part- 
nership name  until  the  affairs  of  the  firm  have  been  wound  up  and  the 
property  has  been  sold,  or  dealt  with  according  to  the  terms  of  the  partner- 
sliip  articles  (Lindley  on  Partnership,  447) :  after  this  has  been  done,  the 
partners  are  entitled  to  trade,  and  even  (unless  the  goodwill  has  been  dis- 
posed of)  to  use  the  firm's  name  (James,  L.J.,  in  Levy  v.  Walker,  1879, 10  Ch. 
D.  445),  subject  to  such  limitations  as  may  be  necessary  to  prevent  the  others 
from  being  liable  under  the  doctrine  of  "holding  out ":  see  {e.g.)  Gray  v.  Smith, 
1889,  43  Ch.  D.  208.  It  is  not  an  uncommon  practice  to  insert  in  articles  of 
partnersliip  some  provision  with  regard  to  the  disposal  of  the  goodwill  on 
the  death  or  retirement  of  a  partner.  And  where  this  is  not  done,  it  may 
be  that  under  the  clause  which  deals  with  the  valuation  of  the  outcroing 
member's  share,  some  allowance  to  him  or  to  his  estate  for  goodwill  may 
become  due.  Many  cases  may  be  consulted  on  this  point ;  but  as  they  all 
turn  upon  the  construction  to  be  put  upon  particular  words,  it  is  unnecessary 
to  quote  them  here ;  suffice  it  to  say  that  the  fact  that  "  goodwill "  is  not 
included  amongst  the  assets  in  the  periodical  accounts  of  a  going  concern, 
will  not  per  se  disentitle  a  retiring  member  to  credit  for  his  share  of  its 
value,  whatever  that  may  be.  See  and  cp.  Barroic  v.  Barr&iv,  1873,  27  L.  T. 
431 ;  and  Wade  v.  Jenkins,  1860,  2  Gif.  509.  In  Hunter  v.  Howling, 
[1895]  2  Ch.  223,  the  most  recent  case  on  this  point,  it  was  a  provision  of 
the  partnership  articles  that  if  any  partner  should  die  during  the  con- 
tinuance of  the  partnership,  the  amount  of  his  share  and  interest  should  be 
taken  at  "  the  amount  appearing  as  standing  to  his  credit  at  the  last  annual 
balance-sheet " ;  a  partner  ha\'ing  died,  it  was  decided  that  his  representa- 
tives could  not  claim  any  allowance  for  his  share  of  the  goodwill,  inasmuch 
as  the  value  of  the  goodwill  was  not  included  in  the  last  annual  balance- 
sheet. 

[^Authorities. — All  the  principal  authorities  are  cited  in  the  text.] 


Corse. — See  Furze. 
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Government. — The  word  "government"  lias  no  technical  use  in 
English  constitutional  law,  but  is  commonly  used  to  describe  collectively 
the  ministers  of  the  Crown.  Thus  we  talk  of  Lord  Salisbury's  Government 
or  Administration.     See  Cabinet  ;  Executive  Goverxment;  Ministry. 

Dc  Facto  and  Dc  Jure. — See  De  Facto  ;  De  Jure. 

Securities;  Stocks. — See  Funds;  National  Debt. 

Stores. — See  Public  Stores. 


Governor. — The  expression  "governor"  in  every  Act  passed  after 
the  commencement  of  the  Interpretation  Act,  1889,  52  &  53  Vict.  c.  G3, — 
viz.  on  1st  January  1890,  see  sec.  42  of  the  statute, — unless  a  contrary 
intention  appears,  means,  as  respects  Canada  and  India  (see  British 
India),  the  governor-general,  and  includes  any  person  for  the  time  being 
having  the  powders  of  the  governor-general ;  and  as  respects  any  other 
British  Possession,  includes  the  officer  for  the  time  being  administering 
the  government  of  that  possession  (Act  of  1889,  s.  18  (6)).  As  to  powers 
of  colonial  governors,  see  article  Colony,  vol.  iii.  at  p.  112 ;  see  also 
Excellency. 


Grain  Ca.rg'O. — Special  provisions  are  made  by  the  Merchant 
Shipping  Act,  1894,  for  the  carriage  of  gain  cargoes  in  British  ships. 
"  Grain"  in  the  Act  means  any  corn,  rice,  paddy,  pulse,  seeds,  nuts,  or  nut 
kernels ;  and  a  "  ship  laden  with  a  grain  cargo  "  means  a  ship  carrying  a 
cargo  of  which  the  grain  portion  is  more  than  one-third  of  her  registered 
tonnage  (s.  456).  Proper  precautions  must  be  taken  to  prevent  grain  cargo 
from  shifting,  or  the  master  of  the  ship,  and  any  agent  of  the  shipowner  who 
is  charged  with  the  loading  of  the  ship  or  the  sending  of  her  to  sea,  and  the 
owner  of  the  ship  unless  he  took  all  reasonable  means  to  enforce  such  pre- 
cautions, and  was  not  pri^y  to  the  breach  thereof,  may  be  liable  to  a 
penalty  of  £300  (s.  452).  Where  a  British  ship  laden  with  a  grain  cargo  in 
the  Mediterranean  or  Black  Sea  is  bound  for  ports  outside  the  Straits  of 
Gibraltar,  or  is  laden  with  a  grain  cargo  on  the  coast  of  North  America,  certain 
precautions  enumerated  in  the  eighteenth  schedule  to  the  Act  to  guard 
against  shifting  must  be  followed,  unless  the  ship  is  loaded  in  accordance 
with  regulations  approved  by  the  Board  of  Trade,  or  is  built  and  loaded  in 
accordance  with  any  plan  approved  by  the  Board  of  Trade.  Non-com- 
pliance with  this  provision  is  a  breach  of  the  preceding  section,  and  subject 
to  its  penalties ;  and  compliance  with  it  does  not  exempt  any  person  from 
any  liability,  civil  or  criminal,  for  failure  to  adopt  any  precautions  which  are 
reasonably  required  to  prevent  grain  from  shifting,  though  not  mentioned 
in  the  schedule  (s.  453). 

Before  such  a  ship  as  those  above  specified  leaves  her  final  port  of  load- 
ing, or  within  forty-eight  hours  of  that  time,  the  master  must  deliver  to 
the  British  consular  officer  or  chief  officer  of  Customs  there,  as  the  case 
may  be,  a  notice  stating  the  draught  of  water  and  clear  side  (see  Loadline) 
of  the  ship  after  loading  her  cargo,  and  the  kind  of  grain  and  quantity 
thereof,  the  mode  in  which  it  is  stowed,  and  the  precautions  taken  against 
shifting ;  and  he  must  also  deliver  a  similar  notice  to  the  proper  officer 
of  Customs  in  the  United  Kingdom,  together  with  the  report  required  by  the 
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Customs  Consolidation  Act,  1876,  on  the  arrival  of  the  ship  in  the  United 
Kingdom,  and  every  such  notice  shall  be  sent  to  the  Board  of  Trade  as  soon 
as  practicable.  The  penalty  for  failure  to  deliver  such  a  notice,  or  for 
wilfully  making  a  false  statement,  or  wilfully  omitting  a  material  particular 
therein,  may  be  £100.  The  Board  may,  by  notice  in  the  London  Gazette  or 
otherwise,  exempt  ships  or  any  class  of  ships  laden  at  a  particular  port  from 
this  liability  (s.  454).  In  order  to  enforce  these  provisions.  Board  of 
Trade  officers  may  inspect  any  grain  cargo,  and  have  all  the  powers  of  a 
Board  of  Trade  inspector  (s.  455). 


Grain  Poisoned.— See  Poison. 


Grammar  School  may  be  shortly  defined  as  an  endowed  school 
for  instruction  in  Greek  or  Latin.  Such  in  effect  is  the  purport  of  the 
definition  in  the  Grammar  Schools  Act,  1840  (3  &  4  Yict.  c.  7),  s.  25. 
With  regard  to  the  history  of  grammar  schools  it  may  lie  observed  that 
many  which  are  associated  with  the  name  of  Edward  vr.  were  in  reality 
refoimdations  by  that  monarch  of  medifeval  schools.  (See  A.  F.  Leach,  English 
Endowed  Schools  at  the  Reformation,  1897.)  It  was  formerly  held  by  the  Courts 
of  equity  that  there  was  no  power  in  the  case  of  a  Free  Grammar  School 
to  provide  for  instruction  in  subjects  other  than  Greek  and  Latin  (A.-G.  v. 
Whiteley,  1805,  11  Ves.  241,  per  Eldon,  C),  but  this  rule  was  subsequently 
relaxed  (Tudor,  Charitable  Trusts,  p.  163).  Under  the  Grammar  Schools 
Act,  1840  (3  &  4  Vict.  c.  7),  from  which  certain  named  schools  are  expressly 
exempted.  Courts  of  equity  have  the  power  of  extending  the  system  of 
education  in  grammar  schools  to  "  other  useful  branches  of  literature  and 
science  in. addition  to  or  (subject  to  certain  provisions  thereinafter  con- 
tained) in  lieu  of  the  Greek  or  Latin  languages,  or  such  other  instruction  as 
may  be  required  by  the  terms  of  the  foundation  or  the  then  existing 
statutes"  (s.  1).  But  the  whole  of  the  old  law  as  to  grammar  schools  has 
been  practically  superseded  and  rendered  obsolete  by  the  Endowed  Schools 
Acts,  1869  to  1874,  inasmuch  as  by  the  Endowed  Schools  Act,  1874  (37 
&  38  Vict.  c.  87),  s.  6,  the  Court  can  only  exercise  jurisdiction  in  such  cases 
with  the  consent  of  the  Committee  of  Council  on  Education,  and  there 
appears  to  be  no  instance  of  such  consent  having  been  obtained. 

For  a  summary  of  the  old  law,  see  Tudor,  Charitable  Trusts,  3rd  ed., 

)p.  162-169 ;  and  as  to  the  present  law,  see  article  Endowed  Schools, 

itde.     It  may  be  noticed  that  under  the  Endowed  Schools  Act,  1869  (32 

■  33  Vict.  c.  56),  s.  8,  subs.  3,  and  the  E.  S.  Act,  1873  (36  &  37  Vict.  c.  87), 

b.  3,  elementary  schools  wliich  are  grammar  schools  within  the  meaning  of 

htlie  Grammar  Schools  Act,  that  is  to  say,  grammar  schools  by  foundation, 

for  departments  of  such  schools,  are  expressly  reserved  to  the  jurisdiction 

jreated  by  the  Endowed  Schools  Acts.     See  also  article  Free  School. 


Granaries  are  specially  named  in  the  provisions  of  the 
[Malicious  Damage  Act,  1861  (24  &  25  Vict.  c.  97),  as  to  arson  (s.  3)  and 

18  to  riotous  demolition  or  damage  (ss.  11,  12),  and  also  in  11  Geo.  ii.  c.  22  ; 
i36  Geo.  in.  c.  9.  But  these  two  Acts  have  now  only  a  very  limited 
[application  to  England  (9  Geo.  iv.  c.  31,  s.  1),  and  are  virtually  superseded 
(by  sec.  39  of  the  Offences  against  the  Person  Act,  1861  (24  &  25  Vict. 

c.  100). 
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Grand  Assize. — A  body  of  twelve  recognitors,  elected  by  four 
knights,  chosen  by  the  sheriff  for  that  jourpose.  The  Grand  Assize  was  a 
mode  of  determining  a  real  action  (see  Actions),  alternative  to  wager  of 
battle  (see  Battle,  Wager  of).  It  was  in  the  option  of  the  tenant  to  put 
himself  on  the  assize.  If  he  did  so,  he  obtained  a  writ  of  feace  to  the 
sheriff,  staying  the  proceedings  in  the  Court  of  the  Lord  or  the  County 
Court,  and  the  assize  returned  its  verdict  to  the  King's  Court  at  West- 
minster, or  in  eyre.  The  question  put  to  the  recognitors  was  in  this  form, 
"  Who  has  the  greater  right  to  the  land — the  tenant  or  the  demandant  ?  " 


Grand  Jury.— See  Juey. 
Grand  Larceny.— See  Larceny. 
Grand  Serjeanty.— See  Tenures. 


Grant. — The  word  in  its  widest  sense  comprehends  any  passing  of 
property  from  one  person  or  set  of  persons  to  another,  and  may  be  by  word 
only,  or  by  writing  or  deed.  In  its  stricter  sense,  however,  it  is  the  con- 
veyance of  such  property  as  is  technically  said  to  "  lie  in  grant."  A  grant, 
then,  in  this  sense  is  one  of  the  old  common  law  conveyances.  It  is  made 
by  deed,  and  the  operative  words  in  it  are  do  or  dcdi,  or  dedi  et  conccssi.  A 
grant  is  valid  and  effectual  without  livery  of  seisin — this  being  the  great 
and  main  distinction  between  a  grant  and  a  feoffment  (see  Feoffment). 
Accordingly  a  grant  was  the  conveyance  used  by  the  common  law  for 
effectuating  all  transfers  of  estates  not  in  possession,  and  of  which,  therefore, 
there  could  be  no  livery  of  seisin.  Accordingly  all  estates  in  expectancy 
were  conveyed  by  grant ;  so  also  were  hereditaments  purely  incorporeal,  as 
e.g.,  rents,  advowsons  in  gross,  and  the  like,  for  the  same  reason,  viz.  that 
there  could  be  no  livery  of  them.  This  species  of  property  was  said  to  lie 
in  grant,  as  contrasted  with  property  of  which  actual  seisin  could  be 
delivered,  and  which  was  said  to  lie  in  livery.  The  Eeal  Property  Act,  1845 
(8  &  9  Vict.  c.  106),  by  enacting  (s.  2)  that  after  1st  October  1845  all 
corporeal  tenements  and  hereditaments  sliould,  as  regards  the  conveyance 
of  the  immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery,  made  the  conveyance  by  grant  applicable  to  all  classes  of  heredita- 
ments alike,  and  thereby  greatly  increased  its  use.  After  the  passing  of 
the  Act  conveyancers  made  a  point  of  using  the  word  "  grant "  as  the 
operative  word  in  the  conveyance.  This  was  rendered  unnecessary  by  the 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  which  declared  (s.  49)  that 
the  use  of  the  word  "  grant "  should  not  be  necessary  in  order  to  convey 
tenements  or  hereditaments,  corporeal  or  incorporeal ;  and  this  section 
applies  to  conveyances  made  before  or  after  the  commencement  of  the 
Act. 

As  to  grants  of  estates  in  expectancy,  it  may  be  here  remarked  that  to 
perfect  the  grant  of  a  reversion  or  remainder,  the  tenant  of  the  particular 
estate  had  formerly  to  attorn  to  the  grantee.  This  attornment  was  rendered 
unnecessary  by  4  &  5  Anne,  c.  3. 

Constriiction  of  a  Grant. — It  is  an  old  rule  of  law  that  a  grant  will 
always  be  construed  more  strongly  in  favour  of  the  grantee ;  the  exception 
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is  where  the  grantor  is  the  Crown,  in  which  case  the  grant  will  be  con- 
strued against  the  grantee.  The  various  cases  on  this  rule  are  collected  in 
Elphinstone  on.  Interpretation  of  Deeds,  ea^.viL  A  grant  will  be  presumed, 
even  from  the  Crown,  where  there  has  been  undisturbed  possession  for  some 
long  time  (Jeffreys  v.  Machu,  1860,  29  Beav.  344 ;  see  also  Pickett  v.  Packham, 
1868,  L.  E.  4  Ch.  190). 

A  deed  which  may  fail  to  operate  in  its  original  form  is  by  the  Courts 
often  made  to  take  effect  as  a  grant  at  common  law  consistently  with  the 
original  intention  of  the  parties  to  the  deed ;  and  conversely  an  intended 
grant,  ineffectual  as  a  deed  of  CTant,  is  made  to  take  effect  as  a  covenant 
to  stand  seised,  e.g.  Doe  d.  Leiois  LevAs  v.  Piees  Darks,  1837,  2  Mee.  &  W.  503  ; 
see  also  note  at  p.  512.  As  to  the  doctrine  of  the  implied  warranty  of  title 
raised  by  the  use  of  the  word  "  grant "  in  a  conveyance :  if  such  a  warranty 
were  raised  at  all  it  was  a  personal  warranty  only  and  did  not  affect  the 
grantor's  heir.  The  learning  on  the  subject  is  dealt  with  exhaustively  in 
the  note  to  Co.  Litt.  384  a,  by  Hargrave  and  Butler.  Any  such  implied 
warranty,  if  any,  was  abohshed  by  the  Eeal  Property  Act,  1845,  which 
provides  (8  &  9  Vict.  c.  106,  s.  4)  that  the  word  "  give  "  or  the  word 
"  grant "  in  a  deed  executed  after  the  1st  October  1845  shaU  not  imply 
any  covenant  in  law  in  respect  of  any  tenements  or  hereditaments  except 
so  far  as  the  word  "  give  "  or  "  grant "  may  by  force  of  any  Act  of  Parliament 
imply  a  covenant. 

The  Acts  of  Parliament  referred  to  in  the  latter  part  of  the  section  are 
probably :  6  Anne,  c.  62  (s.  30) ;  8  Geo.  ii.  c.  6  (s.  35) ;  8  &  9  Vict.  c.  18 
(s.  132).  By  force  of  the  first  two  of  these  enactments  the  words  Grant, 
Bargain  and  Sale  in  deeds  affecting  lands  situate  in  the  East  and  Xorth 
Ridings  of  Yorkshire  were  equivalent  to  express  covenants  for  title.  These 
Acts  are,  however,  repealed  by  the  Yorkshire  Registries  Act,  1884  (47  &  48 
Vict.  c.  54). 

By  virtue  of  sec.  132  of  8  &  9  Vict.  c.  18  (the  Lands  Clauses  Consolidation 
Act,  1845),  in  every  conveyance  of  lands  to  be  made  by  the  promoters  of 
an  undertaking  under  the  Act,  the  word  "  grant "  shall,  except  so  far  as 
restrained  or  limited  by  express  words  contained  in  any  such  conveyance, 
operate  as  express  covenants  by  the  promoters  of  the  undertaking,  and  their 
successors,  or  their  heirs,  executors,  administrators,  and  assigns,  as  the  case 
may  be,  with  the  grantees  and  their  successors,  heirs,  executore,  and  assigns, 
to  the  effect  set  out  in  the  section.  The  covenants  are  the  usual  ones  for 
(1)  right  to  convey ;  (2)  quiet  enjoyment ;  (3)  freedom  from  incumbrances ; 
and  (4)  further  assurance.  It  will  be  noticed,  too,  that  the  covenants  are 
not  personal  like  those  formerly  implied  by  law. 

Grant,  Lost. — The  existence  of  certain  rights  as  easements  is 
supported  in  law  by  presxmiption  of  a  lost  grant,  or  agreement,  or  an 
impUed  covenant,  where  the  right  asserted  is  proved  to  have  been  long 
enjoyed,  and  the  person  against  whom  it  is  claimed  might  have  interrupted 
or  prevented  the  exercise  of  the  right  with  respect  to  which  it  is  presumed 
(Chastey  v.  Ackland,  [1895]  2  Ch.  389,  at  397).  Resort  to  this  presumption 
18  had  in  cases  in  which  immemorial  user  or  common  law  prescription 
cannot  be  proved,  and  in  which  no  statutory  prescription  by  user  for 
a  specified  period  has  been  applied.  The  presumption  can  only  apply  in  a 
case  in  which  the  grant  could  have  a  legal  origm  (Dalton  v.  Angiis,  1881, 
6  App.  Cas.  740 ;  Goodvmn  v.  Salta£i  (Mayor),  1882,  7  App.  Cas.  633 : 
Halliday  v.  Phillips,  [1891]  App.  Cas.  228 :  Tilbury  v.  SUva,  1890,  45  Ch. 
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D.    92;   Haifjh   v.    West,  [1893]   2   Q.   B.   19;    Sim^ison   v.   Godmanchcstcr 
Corporation,  [1897]  App.  Gas.  696 ;  and  see  Prescription). 


Gravel  ;  Gravel -Pits. — Gravel  is  not  to  be  taken  from  any 
Crown  forests,  woods,  or  woodlands  by  any  surveyor  of  highways  or  other 
persons  without  the  consent  in  writing  first  obtained  of  the  Commissioners 
of  Woods  and  Forests  (Crown  Lands  Act,  1829,  10  Geo.  iv.  c.  50,  s.  106); 
and  is  not  to  be  taken  compulsorily  for  land  hired  as  Allotments  by 
Parish  Councils  (Local  Government  Act,  1894,  56  «&  57  Vict.  c.  73, 
s.  10  (9)).  The  Sale  of  Exhausted  Parish  Lands  Act,  1876,  39  &  40  Vict, 
c.  62,  provides  for  the  sale  of  exhausted  gravel-pits  allotted  for  the 
repair  of  highways  (s.  1),  and  see  Highways. 


Gravestone. — See  Tombstone. 
Gray's  Inn. — See  Inns  of  Court. 


Grazing^. — 1.  The  right  to  take  the  herbage  in  alieno  solo  by  the 
mouths  of  the  tenant's  cattle  is  an  ordinary  incident  of  copyhold  tenure. 
It  arises  (1)  as  to  lammas  lands  which  are  held  in  common  during  part  of 
the  year;  (2)  as  to  the  w^astes  of  the  manor.  It  is  sometimes  called 
l)east-gait  or  cattle-gait,  ix.  the  right  for  cattle  to  go  on  land  of  others. 

2.  The  right  of  grazing  at  the  side  of  highways  or  on  roadside  wastes  is 
presumed  to  belong  to  the  adjoining  owners  usque  ad  medium,  filum  vim,  hi 
whom  the  herbage  is  vested.  This  right  is  not  destroyed  by  the  Local  Govern- 
ment Acts,  1888  and  1894  {Curtis  v.  Kcsteven  County  Council,  1890,  45  Ch. 
D.  504),  which  merely  enable  the  local  authorities  to  prevent  encroach- 
ments. The  presumption  may  be  ousted  by  the  terms  of  Inclosure  Acts 
setting  out  the  road,  or  by  evidence  of  the  exercise  of  the  right  bv  other 
persons  (Raigh  v.  West,  [1893]  2  Q.  B.  19). 

Where  a  highway  has  become  a  street,  the  urban- district  council  is  said 
to  have  authority  to  let  the  grazing  right  (Coverdalc  v.  Charlton,  1879, 
4  Q.  B.  D.  104).  But  the  authority  of  this  case  is  somewhat  impaired 
by  Tunbridge  Wells  {Mayor)  v.  Baird,  [1896]  App.  Cas.  434.  The  adjoining 
owner  is  entitled  to  impound  animals  which  he  finds  feeding  on  his  side  of 
the  road  (Glen,  Highioays,  2nd  ed.,  614),  but  must  exercise  his  grazing  rights 
so  as  not  to  interfere  with  the  public  use  of  the  highway,  and  if  he  lets  his 
cattle  stray  is  subject  to  sec.  25  of  the  Highway  Act,  1864  (27  &  28  Vict, 
c.  101 ;  Golding  v.'  Stocking,  1869,  L.  E.  4  Q.  B.  516). 

[Authoi'ities. — Pratt  on  Highways,  14th  ed.,  42-45,  354 ;  Glen  on  High- 
vjays,  2nd  ed.,  46,  58,  343 ;  Hunter  on  Open  Spaces,  1896,  301-317.] 

Great  Seal. — From  very  early  times  in  our  national  history  grants 
])y  tlie  sovereign  of  lands,  honours,  franchises  and  the  like  have  been 
authenticated  by  the  affixing  to  them  of  a  seal,  called  to  distinguish  it  from 
certain  other  seals,  tlie  Great  Seal.  This  seal  is  always  under  the  control 
and  in  the  custody  of  the  Lord  Chancellor  for  the  time  being,  except  on  the 
rare  occasions  when  it  has  been  intrusted  to  a  Lord  Keeper,  or  put  in 
commission,  that  is,  delivered  to  several  persons,  usually  three,  wlio  are 
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collectively  responsiljle  for  its  use.  The  last  Lord  Keeper  was  Sir  Kobert 
Henley  (afterwards  Lord  Chancellor  Xorthington)  in  the  reign  of  George  II., 
and  the  last  instance  of  Commissioners  of  the  Great  Seal  being  appointed 
occurred  in  1850,  when  Lord  Langdale,  then  Master  of  the  Eolls,  Yice- 
Chancellor  Shadwell,  and  Baron  Rolfe  were  sworn  in  as  such  Commissioners, 
the  seal  itself  being  delivered  to  Lord  Langdale  as  First  Commissioner. 
DeKvery  of  the  seal  by  the  sovereign  to  the  Lord  Chancellor  confers  upon 
him  all  the  powers  of  his  office  in  the  same  w-ay  as  delivery  of  the  secretarial 
seals  invests  the  Secretaries  of  State  with  their  powers. 

By  article  24  of  the  Act  of  I'nion  between  England  and  Scotland  it  was 
enacted  that  there  should  be  one  Great  Seal  for  the  L^nited  Kingdom,  and  by 
sec.  9  of  the  Act  of  Security  and  Succession  (6  Anne,  c.  41)  it  was  provided 
that  the  Great  Seal  in  existence  at  the  time  of  the  demise  of  the  sovereign 
shoidd  be  used  as  the  seal  of  his  or  her  successor  imtil  such  successor  should 
otherwise  direct.  A  new  seal  is,  however,  made  for  each  sovereign,  and  some- 
times there  are  several  in  the  course  of  a  long  reign.  When  a  new  one  is 
made,  it  is  first  laid  on  the  table  at  a  meeting  of  the  Privy  Council,  and  when 
approved  is  touched  by  the  sovereign  and  intrusted  to  the  Lord  Chancellor ; 
at  the  same  time  the  former  seal  is  defaced  and  returned  to  the  Chancellor 
(Wyon,  The  Great  Seals  of  England,  Introd.  p.  xv.). 

By  the  Great  Seal  Act,  1884,  a  warrant  under  Her  Majesty's  Eoyal  sign- 
manual,  countersigned  by  the  Lord  Chancellor,  or  one  of  the  principal 
Secretaries  of  State,  or  two  of  the  Commissioners  of  the  Treasury,  is 
necessary  for  passing  any  instrument  under  the  Great  Seal,  unless  where 
before  the  Act  the  fiat  of  the  Lord  Chancellor  or  other  authority  was 
sufficient.  Such  authorisation  may  thus  he  given  by  a  fiat  of  the  Lord 
Chancellor,  or  by  the  Speaker's  warrant  (for  the  issue  of  writs  for  elections 
to  vacant  seats  in  the  House  of  Commons),  or  by  an  Order  in  Council, 
or  by  a  sign  -  manual  warrant  properly  countersigned  (Anson,  Laiv  and 
Chistom  of  the  Constitution,  Part  II.,  "The  Crown,"  pp.  51  et  seq.). 

Prior  to  the  Crown  Office  Act,  1877,  the  Great  Seal  was  required  to  be 
affixed  to  a  great  number  of  documents,  but  that  statute  empowered  a 
committee  of  the  Privy  Council  to  direct  the  use  of  wafer  seals,  bearing  the 
same  device  as  the  Great  Seal,  for  the  authentication  of  various  classes  of 
instrimients ;  such  wafer  seal  to  be  kept  in  the  same  custody  and  to  have 
the  same  effect  as  the  Great  Seal.  Lender  the  powers  thus  conferred,  rules 
were  issued  in  1878  prescribing  inter  alia  that  royal  proclamations,  royal 
assent  commissions,  writs  of  summons  to  peera  to  attend  Parliament,  writs 
of  attendance  addressed  to  judges,  the  Attorney- General  and  Solicitor- 
General,  writs  for  election  of  members  of  Parliament,  commissions  to  open 
and  prorogue  Parliament,  and  various  letters  patent  should  have  the  wafer 
great  seal  attached,  but  that  if  in  any  case  it  should  be  found  more 
convenient  to  pass  any  of  the  particularised  documents  under  the  Great  Seal 
itself,  the  Lord  Chancellor  might  give  directions  accordinglv  {London  Gazette, 
oth  March  and  13th  August  1878). 

Thus  since  the  statute  of  1877  the  use  of  the  Great  Seal  has  been  much 
more  restricted ;  it  is  still,  however,  used  on  various  instruments,  e.g.  in 
letters  patent  creating  peers  and  appointing  judges  of  the  High  Court. 

Letters  patent  for  inventions  which  formerly  were  passed  under  the 
Great  Seal  are  now  sealed  with  the  Patent  Office  seal,  which  is  declared  to 
have  the  same  effect  as  if  the  Great  Seal  were  affixed  (Patents  Act,  188o, 
s.  12).     See  Edmunds,  Patents,  2nd  ed.,  pp.  1,  2. 

Forging  or  counterfeiting  the  Great  Seal  is  felony  punishable  with 
imprisonment  or  penal  servitude  (Forgery  Act,  1861,  s.  1). 


92  GKEENHOUSE 

Greenhouse. — See  Glass-houses;  London  (Coujuty)  Buildings ; 
Town  Government. 


Green  Silver — A  customary  yearly  payment  of  ^d.  made  by 
tenants  of  the  manor  of  Writtle  in  Essex,  whose  front  door  opened  on 
Greenbury  (Cowel  and  Jacob,  s.v.).  Writtle  was  at  one  time  a  forest  and 
ancient  Crown  demesne  (see  Fisher,  Forest  of  Essex,  1887,  pp.  o,  15,  17,  24, 
343).  The  payment  suggests  the  existence  of  some  grant  either  of  a  village 
green  or  of  some  right  of  vert  in  the  old  forest  (see  Hunter  on  Open  Spaces, 
1896,  pp.  175-187,  203  ;  Forles  v.  Ecclesiastical  Commissioners,  1872,  L.  R 
15  Eq.  51). 


Greenwich  Hospital  was  founded  in  1694  for  the  relief  of 
disabled  seamen  of  the  royal  navy.  The  idea  seems  to  have  originated  with 
James  ii.  See  1  Jac.  ii.  c.  18,  which  transferred  the  proceeds  of  a  duty  on 
foreign  built  ships  to  the  Trinity  House  for  relief  of  decayed  seamen. 

Property  and  Management. — It  was  endowed  by  William  and  Mary 
with  land,  part  of  the  manor  of  East  Greenwich.  In  1700  (12  &  13  Will. 
III.  c.  13,  s.  6)  William  in.  was  empowered  to  make  additional  grants  out  of 
the  manor  of  East  Greenwich.  In  1705  (4  &  5  Anne,  c.  23,  s.  14)  the  proceeds 
of  the  estate  of  William  Kidd,  the  pirate,  were  devoted  to  the  same  cause,  and 
in  1710  (9  Anne,  c.  17,  s.  2,  and  c.  27)  provision  was  made  for  applying  part  of 
the  London  coal  duties  and  of  other  duties  in  support  of  the  hospital  and 
for  the  management  of  the  hospital  and  to  regulate  eligibility  of  pensioners. 
In  1735  (8  Geo.  ii.  c.  29)  and  1738  (11  Geo.  ii.  c.  30)  grants  were  made  to 
the  hospital  of  the  proceeds  of  the  estate  of  the  attainted  Earl  of  Derwent- 
water.  In  1748  (22  Geo.  ii.  c.  52)  these  parts  of  the  Derwentwater  estates 
there  specified  were  vested  for  an  estate  of  fee-simple  absolute  in  trustees 
on  trust  for  the  hospital.  By  sec.  2  of  the  Act  the  manor  of  Alston  Moor 
in  Cumberland  was  also  transferred  from  the  Crown  to  the  Commissioners, 
which  explains  the  continued  existence  of  this  Court  under  the  Admiralty. 
See  Inferior  Courts. 

An  Act  of  1752  (25  Geo.  ii.  c.  42)  gave  the  Commissioners  further 
powers  as  to  purchase  of  land,  etc.,  for  completing  the  hospital. 

The  powers  of  management,  lease,  and  sale  were  supplemented  in  1777 
(18  Geo.  III.  c.  29)  as  to  exchange  of  certain  lands  and  as  to  the  grant  of 
mineral  leases.    Mineral  leases  are  further  regulated  by  8  &  9  Vict.  c.  22,  s.  37. 

In  1775,  December  6,  letters  patent  were  issued  incorporating  the  Com- 
missioners of  the  hospital,  and  in  1776  (16  Geo.  in.  c.  24)  the  properties 
vested  in  trust  for  the  hospital  were  transferred  to  the  new  corporation. 

The  Acts  of  1820  (1  Geo.  iv.  c.  106)  and  1829  (10  Geo.  iv.  c.  25,  ss.  35, 
36)  regulate  the  exercise  of  the  ecclesiastical  patronage  incident  to  the  pro- 
perty thus  vested,  and  vest  it  in  the  Admiralty.  The  benefices  specified  had 
been  in  1811  (51  Geo.  iii.  c.  cxiv.)  reserved  for  navy  chaplains.  The  Act 
of  1820  permits  them  on  presentation  to  keep  their  half -pay. 

In  1829  (10  Geo.  iv.  cc.  25,  26)  the  Act  of  1776  was  repealed,  and  a 
new  statutory  scheme  made,  whereby  the  affairs  of  the  hospital  proper 
were  vested  in  Commissioners,  but  tlie  receipt,  payment,  and  management  of 
naval  prize  and  pension  was  transferred  to  the  Admiralty  (see  Prize),  who 
were  also  given  a  general  control  over  the  hospital  and  the  appointments  of 
all  officers  (except  the  governor,  lieutenant-governor,  and  commander)  (see 
St.  R.  &  0.,  Rev.,  vol.  iv.  p.  114).     The  Commissioners  were  in  1845  (8  &  9 
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Yict.  c.  22),  1849  (12  &  13  Vict.  c.  28),  and  1850  (13  &  14  Vict.  c.  24)  given 
additional  powers  as  to  the  management  of  the  hospital  estates  and  of 
Greenwich  market  vested  in  them  under  a  title  derived  from  William  ill.  in 
1700  and  there  set  out. 

The  Acts  hitherto  mentioned,  though  passed  as  public  and  general,  are 
not  printed  in  the  revised  statutes,  being  treated  as  of  a  local  and  personal 
or  private  character. 

In  1865  (28  &  29  Yict.  c.  89)  the  Act  of  1829,  except  as  to  ecclesiastical 
patronage,  was  repealed,  and  the  government  of  the  hospital  is  now- 
regulated  bj  the  Greenwich  Hospital  Acts,  1865  to  1894  (see  Short  Titles 
Act,  1896),  which  are  treated  and  printed  as  public  Acts.  The  government 
and  property  of  the  hospital  vests  in  the  exclusive  control  of  the  Admiralty 
(1865,  ss.  22-46 ;  1883,  c.  32,  s.  8),  which  appoints,  pays,  and  regulates 
the  staff  (ss.  11-19;  1869,  c.  44,  s.  15),  manages  the  hospital  schools,  and 
determines  the  amounts  and  conditions  of  grant  of  hospital  pensions  or  out- 
pensions  (1865,  s.  20 ;  35  &  36  Vict.  c.  67,  s.  8).  As  to  hospital  stores,  see 
Public  Stores. 

The  actual  management  is  intrusted  to  a  lord  commissioner  or  secretary 
of  the  Admiralty  as  directed  by  Admiralty  minutes  (1885,  c.  42,  s.  6).  The 
expenditure  under  the  Acts  is  now  defrayed  in  the  first  instance  out  of  the 
separate  hospital  account  kept  under  the  Act  of  1869  (c.  44,  s.  8),  and  any 
deficiency  is  made  up  by  the  Paymaster-General  (1885,  c.  42,  s.  2).  Annual 
accounts  and  estimates  are  laid  before  Parliament  by  the  Admiralty  (1865, 
c.  89,  ss.  47,  49;  1881,  c.  42,  s.  4;  1885,  c.  42,  ss.  3,  4),  and  the  accounts 
are  subject  to  audit  by  the  Auditor-General  (1868,  c.  39,  s.  46).  Besides 
the  revenues  of  its  landed  and  other  property,  the  hospital  receives  one- 
fourth  of  all  freights  for  treasure  conveyed  in  Queen's  ships  (Order  in 
Council,  10th  August  1888 ;  St.  R  &  O.,  Eev.,  vol.  iv.  p.  80). 

Under  the  powers  of  management,  etc.,  the  Admiralty  have  applied  much 
of  the  buildings  of  the  hospital  for  purposes  of  the  navy,  quite  independent 
of  its  original  design  (1869,  c.  44,  s.  7). 

Pensions,  etc. — A.  The  benefits  granted  from  the  hospital  funds  fall  into 
the  following  classes : — 

(a)  Permanent  or  temporary  admission  to  the  benefits  of  the  hospital  of 
non-commissioned  officers  or  men  of  the  royal  navy  or  marines  not  in  receipt 
of  naval  pensions  but  discharged  as  invalided  from  disease  or  wounds  con- 
tracted or  received  in  the  service  of  the  Crown,  or  infirm  or  helpless.  The 
benefits  may  be  received  either  at  Greenwich  Hospital  or  at  a  naval  hospital 
or  infirmary  (1869,  c.  44,  ss.  3,  4). 

(h)  Permanent  admission  on  the  establishment,  and  to  the  benefits  of  the 
hospital  as  inmates,  of  persons  entitled  to  naval  pensions  while  they  are 
inmates ;  the  naval  pensions  are  not  paid  to  them  but  to  the  hospital  account 
(1869,  c.  44,  s.  11).  Maintenance  outside  the  hospital  may  be  substituted 
for  this  (1869,  c.  44,  s.  5). 

(c)  Greenwich  Hospital  out-pensions  to  persons  entitled  to  the  benefits 
of  the  hospital  (1865,  c.  89,  s.  5 ;  1869,  c.  44,  ss.  5,  11). 

{d)  Greenwich  Hospital  out-pensions,  now  called  naval  pensions  (1865, 
c.  73 ;  c.  89,  s.  7  ;  see  Admiralty  Pegs.,  arts.  2126,  2127). 

{e)  Life  annuities  for  masters  and  seamen  of  the  mercantile  marine  who 
have  contributed  6d.  per  mensem  out  of  wages  to  support  the  hospital 
(1872,c.  67,ss.  2,3).  5  i'F  F 

(/)  Education  and  maintenance  of  sons  or  daughters  of  deceased  or  in- 
capacitated warrant  officers,  non-commissioned  officers,  petty  officers,  and 
men,  and  of  sons  or  daughters  of  deceased  or  distressed  commissioned  officers, 
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and  of  the  men  of  uaval  volunteers  killed  or  drowned  in  service  of  the 
Crown  (1872,  c.  67,  ss.  4,  5,  6,  7 ;  1883,  c.  32,  ss.  3,  4).  The  maximum  is 
prescribed  by  Order  in  Council  made  in  1885  (under  1885,  c.  42,  s.  5). 

{g)  Pensions  to  widows  and  allowances  to  children  of  non-commissioned 
officers  and  men  of  the  royal  navy  or  marines  killed  or  drowned  in  the 
service  of  the  Crown  or  on  life-boat  service,  or  men  of  the  royal  naval 
volunteers  or  artillery  volunteers,  or  in  the  seamen  pensioners  reserve 
killed  or  drowned  in  the  service  of  the  Crown  (1883,  c.  32,  s.  2). 

Assignments  of  the  pensions  above  named  are  void  (1865,  c.  73,  s.  4, 
and  c.  89,  s.  8). 

A  large  power  of  legislation  and  regulation  by  Orders  in  Council  is  given 
by  these  Acts.  The  orders  are  published  in  the  official  edition  of  the 
Admiralty  Eegulations  and  Instructions  (see  ed.  1893,  arts.  2097-2225), 
and  the  Admiralty  Orders  in  Council,  5  vols. 

The  provisions  of  the  Acts  of  1865  (cc.  73,  111,  124)  as  to  marine  pay 
and  pensions,  property  of  deceased  seamen  and  marines,  and  Admiralty 
powers,  were  applied  in  1884  (c.  44,  s.  2)  both  to  naval  pensions  and  to 
Greenwich  Hospital  pensions,  gratuities,  and  allowances.  Orders  in 
Council  under  the  latter  Acts  have  been  made  which  are  published  in  St. 
E.  &  0.,  Rev.,  vol.  iv.  pp.  93-126. 

B.  The  corporation  of  naval  knights  of  Windsor  was  dissolved  in  1892, 
and  its  property  transferred  to  the  Admiralty  for  administration,  but  not 
for  merger  with  the  property  and  revenues  of  Greenwich  Hospital.  It  is 
applied  in  granting  pensions  to  retired  officers  of  the  rank  of  lieutenant  in 
the  navy  or  officers  retired  from  the  active  list  or  lieutenants  with  the  rank 
of  commander  (55  &  56  Vict.  c.  34). 


Greenwich  Mean  Time. — Whenever  any  expression  of  time 
occurs  in  any  Act  of  Parliament,  deed,  or  other  legal  instrument,  the  time 
referred  to,  unless  it  is  otherwise  specifically  stated,  is  to  be  held  in  the 
case  of  Great  Britain  to  be  Greenwich  mean  time  (43  &  44  Vict.  c.  9,  s.  1). 
This  provision  seems  to  apply  to  statutes  and  documents  passed  or  made 
either  before  or  after  August  2,  1880.  Where  time  is  defined  by  reference 
to  sunset  or  sunrise  (8  &  9  Geo.  iv.  c.  69,  s.  12),  and  not  by  the  clock  (14  &  15 
Vict.  c.  19,  s.  11),  the  Act  would  seem  to  be  inapplicable,  and  the  mean  time 
of  the  particular  place  would  seem  to  be  the  proper  mode  of  calculation 
(see  Curtis  v.  March,  1859,  3  H.  &  N.  868). 


Green  Yard — A  place  for  the  reception,  deposit,  and  safe  custody 

(1)  of  articles  seized  by  a  local  authority  in  London  under  any  local  Act, 

(2)  of  animals  or  goods  found  in  streets  or  public  places  which  may  be 
impounded  at  common  law  or  under  any  general  or  local  Act.  The  vestries 
and  district  boards  of  London  are  empowered  (57  Geo.  ill.  c.  xxix.)  to  purchase 
or  rent  a  green  yard,  and  to  appoint  and  pay  a  superintendent,  and  to 
appoint  fees  and  charges  to  be  paid  for  the  deposit  and  safe  custody  of 
seized  articles  or  impounded  animals  or  things,  wliich  must  be  paid  before  the 
articles,  etc.,  are  released,  or  may  be  deducted  out  of  the  proceeds  of  thai 
sale  where  that  is  authorised  by  statute. 


Greffier   (Fr.) — A  word   occurring   in   re]wrts   of   cases   involving 
French  law ;  the  clerk  of  the  Court,  wliose  duties  under  French  judicial 
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organisation  are  to  transcribe,  keep,  and  deliver  office  copies  of  judicial 
decisions.  He  also  fulfils  the  duties  of  public  auctioneer  in  districts  where 
there  are  none. 


Gretna  Green. — See  Marriage. 


Grievous  Bodily  Hurt, — See  Bodily  Harm:  and  Offences 

AGAIXST   THE   TeKSON. 


Grievous  Harm. — See  Bodily  Haum. 
Grocer. — See  Excise:  Licensing. 


Groom  of  the  Stole. — This  office  was  discontinued  on  the 
accession  of  the  present  sovereign,  and  is  only  in  use  during  the  reign  of  a 
king,  when  it  is  in  the  department  of  the  Lord  Chamberlain,  and  its  holder 
comes  next  to  the  Vice-Chamberlain  in  rank  and  authority.  During  the 
reign  of  a  queen  regnant  or  consort,  the  Mistress  of  the  Eobes  performs  the 
duties  analogous  to  those  of  the  Groom  of  the  Stole,  who  is  First  Lord  of  the 
Bedchamber  in  the  reign  of  a  king.  His  title  and  official  distinction  arise 
from  his  liaving  the  custody  of  the  long  robe  or  vestment  called  the  stole, 
worn  by  the  king  on  occasions  of  state. 

It  is  not  a  political  office  which  changes  with  a  change  of  Government ; 
but  it  is  a  charge  on  the  civil  list.     See  List  (Civil). 


Gross. — As  to  the  meaning  of  this  term  in  the  phrases  "gross 
value,"  "  gross  estimated  rental,"  see  the  leading  cases  of  Ddbhs  v.  Gi-atul 
Junction  WatenvorJcs  Co.,  1883,  9  App.  Cas.  49 ;  R.  v.  School  Board  fm' 
London,  1886, 17  Q.  B.  D.  738 ;  sec.  15  of  the  Union  Assessment  Committee 
Act,  1869,  32  &  33  Vict.  c.  69.  As  to  the  use  of  the  term  in  connection 
with  Advowson  and  Common,  see  those  headmgs.  As  to  "  gross  negli- 
gence," see  Negligence.  See  fm-ther,  Annual  Value,  and  Stroud, 
Jiid.  Diet.  s.v.  "  Gross." 


Groundag'e  is  defined  as  the  consideration  paid  for  standing  a 
ship  in  a  port ;  or,  in  other  words,  it  is  the  right  to  take  a  toll  from  a  ship 
which  intentionallv  grounds  in  a  tidal  harbour.  "  The  right  of  OTOundage, 
anchorage,  and  wreck  of  the  sea,  or  either  of  them,  is  some  evidence  that 
the  soil  between  high  and  low  water  marks  was  meant  to  pass  (by  a  deed 
giving  such  rights) ;  if  you  let  groundage  in  any  way  in  which  the  ground 
is  required  for  purposes  of  navigation,  in  particular  if  it  is  a  district  where 
the  tide  goes  out  and  the  vessel  lies  between  high  and  low  water  marks, 
there  would  be  the  use  of  the  soil  for  the  ship  that  is  to  groimd,  and  the 
person  who  is  to  have  payment  for  groundage  is  presumed  to  have  the 
right  to  the  soil"  (Erie,  C.J.,  Lcstraufjc  v.  B&wc,  1866,  4  F.  &  F.  1048). 
Groundage  and  anchorage  are  port  dues  and  not  soil  dues,  and  belong  to 
the  person  owning  the  port,  and  not  necessarily  to  the  person  who  owns  the 
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soil  of  the  port ;  but  they  may  be  evidence  in  support  of  a  claim  to  the  soil 
of  an  inlet  or  harbour  both  above  and  below  low  water  mark  (A.-G.  v. 
Burridge,  1822,  10  Price,  358 ;  24  R  E.  705 ;  A.-G.  v.  Portsmouth,  Moore, 
Foreshore,  555—559). 


Ground  Game. — There  is  no  clear  legal  definition  of  the  word 
"game,"  which  is  stated  by  Erie,  C.J.  {Jeffryes  v.  Evans,  1865,  34  L.  J.  C. 
P.  261),  to  be  an  indefinite  word,  which  seems  to  have  had  various  meanings 
at  different  times.  In  modern  times  the  different  statutes  dealing  with 
sporting  rights  give  a  definition  of  game  for  their  several  purposes.  The 
Ground  Game  Act  of  1880  (43  &  44  Vict.  c.  47)  in  its  interpretation 
clause,  s.  38,  defines  ground  game  as  hares  and  rabbits,  in  which  sense  the 
word  is  used  in  the  present  article.  Although,  however,  rabbits  and  hares 
form  one  class  for  the  purpose  of  this  Act,  the  law  for  other  purposes 
distinguishes  between  them.  Apart  from  the  Ground  Game  Act,  there  is 
a  considerable  doubt  whether  rabbits  (otherwise  conies)  can  be  properly 
described  as  game.  In  B.  v.  Yates,  1  Eaym.  (Ld.)  151  (8  &  9  Will,  iii.), 
the  Court  was  of  opinion  that  rabbits  in  a  private  warren  were  not 
game.  Eabbits  in  a  warren,  however,  appear  to  have  been  entitled  to 
protection,  and  generally  the  law  has,  to  a  certain  extent,  safeguarded 
rabbits,  on  the  ground  that  they  are  not  only  subjects  of  diversion,  but  con- 
stitute an  article  of  food.  Eabbits  are  not  deemed  to  be  game  within 
the  meaning  of  the  Game  Act,  1831  (1  &  2  Will.  iv.  c.  32),  and  therefore 
where  the  right  to  game  only  is  reserved  to  the  landlord,  the  tenant  may 
yet  kill  rabbits  {Spicer  v.  Barnard,  1859,  28  L.  J.  M.  C.  176).  And  he  may 
employ  his  servant  or  a  professional  rat-catcher  to  kill  them,  but  he  may 
not  give  leave  to  a  stranger  to  do  so,  either  for  his  own  or  for  that  stranger's 
use ;  for  under  the  Game  Act,  sec.  30,  any  person  charged  with  trespassing 
in  pursuit  of  game  or  conies  in  the  daytime  upon  land  on  which  the  right 
to  the  game  does  not  belong  to  the  occupier  cannot  set  up  his  leave  or 
licence  as  a  defence  {Pryce  v.  jDavies,  1871,  35  J.  P.  377).  In  cases  in  which 
the  landlord,  however,  reserves  to  himself  the  exclusive  right  of  hunting, 
shooting,  fishing,  and  sporting,  the  tenant  has,  apart  from  the  Ground  Game 
Act,  no  right  to  kill  rabbits  {Jeffi'yes  v.  JSvans,  supra). 

There  is  no  close  time  for  rabbits,  and  they  may  always  be  killed  in  the 
daytime  by  the  person  properly  entitled  to  do  so,  but  they  may  not  be  sliot 
at  night  by  any  person  (see  Ground  Game  Act,  s.  6 ;  see  also  the  Night 
Poaching  Acts,  9  Geo.  iv.  c.  69  and  7  &  8  Vict.  c.  28,  both  of  which  protect 
rabbits ;  see  also  article  Game  Laws). 

An  excise  licence  to  kill  game  is  required  for  the  killing  of  rabbits 
under  the  Game  Licence  Act,  1860,  23  &  24  Vict.  c.  90,  except  in  the  case 
of  the  occupier  of  land  (see  s.  5 ;  see  also  Ground  Game  Act,  s.  4)  or  the 
proprietor  of  any  warren  or  enclosed  ground. 

To  take  rabbits  (or  hares)  from  a  warren  either  by  day  or  night  is  a 
misdemeanour  under  the  Larceny  Act,  1861,  24  &  25  Vict.  c.  96,  s.  16.  As 
to  warrens,  see  article  Warren. 

Hares  are  game  for  the  purposes  of  the  Game  Act,  1831,  and  a  licence  to 
kill  them  is  required  under  the  Game  Licence  Act,  1860;  but  under  the 
Hares  Act,  1848,  11  &  12  Vict.  c.  29,  persons  in  occupation  of  enclosed 
ground  and  owners  who  have  the  right  of  killing  game  on  their  lands 
may  exercise  the  right  without  taking  out  such  licence  either  by  them- 
selves or  by  any  person  authorised  by  them  ;  but  the  authority  to  kill 
hares  must  under  sec.  2  be  limited  to  one  person  at  the  same  time   in 
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.  any  one  parish,  and  must  be  registered  by  the  clerk  to  the  petty  sessions  of 
the  district.  Under  sec.  4  no  licence  is  required  for  coursing  or  hunting 
hares.  Poison  may  not  be  laid  for  hares,  and  they  may  not  be  shot  at  night 
(Game  Act,  1831,  s.  3  ;  Hares  Act,  1848,  s.  5 ;  Ground  Game  Act,  1880, 
s.  6).  Hares  may  not  be  killed  or  taken  on  a  Christmas  Day  or  Sunday 
(Game  Act,  1831,  s.  3,  which  provides  a  penalty). 

The  effect  of  the  Ground  Game  Act  ha%Tng  caused  a  great  decrease 
in  the  number  of  hares,  an  Act  (the  Hares  Preservation  Act,  1892, 
55  &  56  Vict.  c.  8)  was  passed  forbidding  the  selling  or  exposing  for  sale  in 
Great  Britain  of  any  hare  or  leveret  during  the  months  of  March,  April, 
May,  June,  or  July,  under  a  penalty  of  20s. ;  but  this  Act  does  not  apply 
to  foreign  (which  probably  includes  Irish)  hares  imported  into  Great 
Britain. 

It  remains  to  consider  the  Ground  Game  Act,  1880,  43  &  44  Vict, 
c.  47. 

This  Act,  which  was  passed  to  enable  occupiers  of  land  to  protect 
their  crops  from  injury  and  loss  from  ground  game  (which  here,  as  before 
stated,  means  hares  and  rabbits),  pro\ddes  that  every  occupier  of  land  shall 
have  a  right  inseparable  from  liis  occupation  to  kill  and  take  ground  game 
thereon,  subject  to  the  following  limitations  : — (1)  The  occupier  and  one  other 
person  authorised  by  him  in  writing  have  alone  the  right  to  kill  groimd 
game  with  firearms  ;  (2)  no  person  may  be  authorised  by  the  occupier  to  kill 
or  take  ground  game  except  members  of  his  household  resident  on  the  land 
in  his  occupation,  persons  in  his  ordinary  service  on  such  land,  and  any 
other  person  hond  fide  employed  by  him  for  reward  for  the  taking  or 
destruction  of  ground  game.  Further,  no  person  is  to  be  deemed  an 
occupier  for  the  purposes  of  this  Act  by  reason  of  liis  having  a  right  of 
common  over  such  lands,  or  by  reason  of  an  occupation  for  grazing  or 
pasturage  for  more  than  nine  months.  Otherwise  the  word  "  occupier  "  is 
not  defined  in  the  Act ;  but  it  would  appear  that  the  Courts  wiU  give  it  the 
widest  possible  application  (see  Pochin  v.  Smith,  1887,  52  J.  P.  11).  It 
undoubtedly  includes  an  owner  who  occupies  his  own  land.  If  the 
occupier  sublet  his  lands,  his  rights  will  pass  to  the  sub-tenant.  The 
rights  of  the  occupier  of  moorlands  and  unenclosed  lands  not  being  arable 
under  the  Act  may  be  exercised,  however,  only  between  11th  December  in 
one  year  to  31st  March  in  the  next  inclusive ;  but  this  provision  does  not 
extend  to  detached  portions  of  moorlands  or  unenclosed  lands  adjoining 
arable  lands,  when  they  are  less  than  25  acres  in  extent  (s.  1,  subs.  3). 

If  the  occupier  is  apart  from  the  Act  entitled  to  kiU  ground  game,  he 
cannot  by  giving  to  any  other  person  the  right  to  kill  the  same  divest  him- 
self of  or  alienate  his  rights  under  this  Act  (s.  2),  and  every  agi^eement 
or  arrangement  in  contravention  of  this  right  is  void  (s.  3).  If  in  any 
agreement  he  inserts  a  provision  purporting  so  to  give  up  his  rights, 
the  effect  wiU  be  to  make  void  the  part  of  the  agreement  which  relates 
to  his  concurrent  right  to  kill  ground  game,  but  not  to  make  void  the 
whole  agreement  {Beardmore  v.  Minkin,  1885,  L.  J.  Notes  of  Cases,  1885, 
p.  8) ;  and  an  agreement  by  the  occupier  of  the  farm,  who  has  the  sole 
right  of  taking  hares  and  rabbits  on  it,  to  let  the  "sole  right  of  kilhng 
all  winged  game,  hares,  and  rabbits  "  is  not  void,  though  it  is  probable  that 
thereunder  the  occupier  returns  his  concurrent  right  to  kill  ground 
game  {Morgan  v.  Jackson,  [1895]  1  Q.  B.  885).  It  further  appears  that 
this  section  does  not  prevent  an  owner  and  occupier  from  entering  into 
an  agreement  as  to  the  manner  in  which  their  respective  rights  shaU 
be  exercised.     On  this  question,  see  Oke's  Game  Laws,  4th  ed.,  pp.  105, 106. 

VOL.   VI.  "y 
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The  Act  reserves  from  its  operation  all  rights  to  kill  and  take  ground  game 
vested,  whether  legally  or  equitably,  by  lease,  contract  of  tenancy,  or  other 
contract  made  for  hond  fide  consideration,  in  any  person  other  than  the 
occupier  (s.  5 ;  Allhuscn  v.  Brooking,  1884,  26  Ch.  D.  559),  so  that  the 
occupier's  rights  under  the  Act  are  postponed  until  after  the  determina- 
tion of  such  interest ;  and  all  leases  and  agreements,  if  made  prior  to  the 
Act  whereby  the  right  to  ground  game  was  reserved,  remain  in  force  just 
as  if  the  Act  had  not  been  passed. 

The  Act  prohibits  the  use  of  poison  or  spring  traps  except  in  rabbit 
holes  for  the  destruction  of  ground  game  (s.  6). 

See  also  article  Game  Laws. 

{^Authorities. — Oke's  Game  Laws,  4th  ed.,  by  Bund ;  Warry's  Game 
Laws  of  England ;  Woolrych  on  the  Game  Laws.'] 


Ground  Rent. — See  Landlord  and  Tenant;  Eent. 
Ground  Storey.— See  London  (CoumY),  Buildings. 
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The  law  relating  to  growing  crops  presents  certain  special  features,  due 
to  the  fact  that  though  in  their  existing  state  they  form  (speaking  generally) 
part  of  the  realty,  and  consequently  pass  with  it  on  a  grant  or  mortgage  (see 
Bx  parte  Temple,  1822,  1  G.  &  J.  216 ;  Bagnall  v.  Villa.r,  1879,  12  Ch.  D. 
812;  Ln  re  Gordon,  1889,  61  L.  T.  299),  they  change  their  nature  when 
severed  from  the  soil,  and  are  converted  into  personal  property.  Growing 
crops  are  of  two  principal  kinds — natural  and  industrial ;  and  accordingly 
they  are  generally  referred  to  as  fructus  naturales,  those  which  are  the 
natural  growth  of  the  soil,  such  as  grass,  timber,  the  fruit  of  trees,  etc.,  and 
fructus  industriales,  those  produced  by  human  labour  in  sowing  and  reap- 
ing. Emblements,  as  will  be  presently  explained,  are  a  particular  species 
of  the  latter  class. 

Growing  crops  may  be  considered  from  the  following  points  of  view : — 

1.  As  the  subject  of  contract  of  sale. 

2.  As  the  subject  of  the  right  to  emblements. 

3.  As  the  subject  of  distress. 

4.  As  the  subject  of  execution. 

5.  As  the  subject  of  bills  of  sale. 

1.  The  principal  question  with  regard  to  the  sale  of  growing  crops  has 
been  under  the  Statute  of  Frauds,  namely,  when  and  under  what  circiun- 
stances  they  fall  within  the  4th,  and  when  and  under  what  circumstances 
within  the  17th,  section.  The  latter  section  has  now  been  repealed  and  re- 
enacted  by  the  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  ss.  4,  GO; 
but  important  modifications,  as  regards  the  matter  now  in  hand,  have  been 
introduced  by  the  substitution,  for  the  expression  "goods,  wares,  or 
merchandises"   in  the  old   enactment,  of  the  simple  word   "goods,"  as 
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defined  by  sec.  62  of  the  new  Act.  This  definition,  as  will  be  seen 
presently,  has  been  framed  to  a  great  extent  with  direct  reference  to  the 
numerous  decisions  upon  the  subject.  Hence  in  order  to  understand  the 
present  state  of  the  law,  it  is  still  necessary  to  refer  to  it  as  it  stood  when 
it  was  regulated  by  sec.  17  of  the  Statute  of  Frauds ;  while  the  decisions 
with  reference  to  the  operation  of  the  4th  section  are,  as  will  be  seen,  also 
in  some  degree  affected. 

The  effect  of  both  sets  of  decisions  has,  in  a  book  of  authority,  been 
expressed  thus :  "  Wherever  at  the  time  of  the  contract  it  is  contemplated 
that  the  purchaser  should  derive  a  benefit  from  the  further  growth  of  the 
thing  sold,  from  further  vegetation,  and  from  the  nutriment  to  be  afforded 
by  the  land,  the  contract  is  to  be  considered  as  for  an  interest  in  the  land ; 
but  where  the  process  of  vegetation  is  over,  or  the  parties  agree  that  the 
thing  shall  be  immediately  withdrawn  from  the  land,  the  land  is  to  be  con- 
sidered as  a  mere  warehouse  of  the  thing  sold,  and  the  contract  is  for  goods. 
This  doctrine  has  been  materially  qualified  by  later  decisions,  and  it  appears 
to  be  now  settled  that,  with  respect  to  emblements  or  frudus  industriales 
{i.e.  the  corn  and  other  growth  of  the  earth  which  are  produced  not 
spontaneously,  but  by  labour  and  industry),  a  contract  for  the  sale  of  them 
while  growing,  whether  they  are  in  a  state  of  maturity,  or  whether  they 
have  still  to  derive  nutriment  from  the  land  in  order  to  bring  them  to  that 
state,  is  not  a  contract  for  the  sale  of  any  interest  in  land,  but  merely  for 
the  sale  of  goods  "  (1  Wms.  Saund.  395,  ed.  1871). 

Considered  with  reference  to  the  two  classes  of  growing  crops  already 

alluded  to,  the  matter  has  been  neatly  summarised  as  follows : — "  Growing 

crops,  ii frudus  i7idustriales,a.Te  chattels.and  an  agreement  for  the  sale  of  them, 

whether  mature  or  immature,  whether  the  property  in  them  is  transferred 

before  or  after  severance,  is  not  an  agi'eement  for  the  sale  of  any  interest  in 

land,  and  is  not  governed  by  the  4th  section  of  the  Statute  of  Frauds. 

Growing  crops,  ii  frudus  naturalcs,  are  part  of  the  soil  hcfore  severance,  and 

an  agreement,  therefore,  vesting  an   interest  in   them  in   the  purchaser 

before  severance  is  governed  by  the  4th  section ;  but  if  the  interest  is  not 

to  be  vested  till  they  are  converted  into  chattels  by  severance,  then  the 

agreement  is  an  executory  agreement  for  the  sale  of  goods,  wares,  and 

merchandise,  governed  by  the  17th  and  not   by   the  4th  section  of  the 

statute "  (Benjamin  on  Sale,  4th  ed.,  by  Pearson-Gee  and  Boyd,  pp.  121, 

^^122).     The  first  part  of  the  latter  clause  must,  however,  be  read  as  subject 

^|fco  the  subsequent  decision  in  Marshall  v.  Green,  1875,  1  C.  P.  D.  35,  that 

^Bhe  sale  of  frudus  naturales  is  within  the  4th  section  if  the  property  pass 

^^efore    severance,  only  where  an   intention  can    be   gathered    from   the 

^^ontract   that   they  are   to  remain   in    the   land   for  the  benefit  of   the 

purchaser. 

The  question  may  also  be  looked  at  from  another  point  of  view, 
according  as  the  right  to  sever  or  remove  the  growing  crops  is,  by  the 
contract,  vested  in  the  seller  or  in  the  buyer.  In  the  former  case  the 
contract  is  not  within  the  4th  section,  either  when  the  crop  is  to  be 
delivered  immediately,  or  when  it  is  to  be  delivered  at  some  future  time,  the 
purchaser  having  in  the  meanwhile  nothing  to  do  with  it  (per  Brett,  J., 
Marshall  v.  Green,  supra).  In  the  latter,  where  the  crop  is  fructus 
industi-iales,  then  although  they  are  still  to  derive  benefit  from  the  land 
after  the  sale  in  order  to  become  fit  for  delivery,  the  contract  is  merely  one 
for  the  sale  of  goods ;  and  where  the  crop  is  frudus  naturales  the  same 
result  follows  if  it  is  to  be  severed  immediately,  because  the  buyer 
deriving  no  benefit  from  the  land,  the  contract  is  not  for  an  interest  in  the 
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land,  but  relates  solely  to  the  thing  sold  itself  {ibid.).  The  ratio  decidendi 
in  this  case,  that  the  sale  oifructus  natnrales  is  within  the  4th  section  only 
when  it  appears  from  the  contract  that  the  parties  intended  them  to 
remain  in  the  land  for  the  purchaser's  benefit,  is  obviously  open  to  the 
objection  that  the  Statute  of  Frauds,  as  pointed  out  in  a  subsequent  case 
by  Chitty,  J.,  does  not  appear  to  enable  parties  to  a  contract,  by  an  appeal 
to  the  intention  with  which  they  have  entered  into  it,  to  convert  a  thing 
into  a  chattel  which  by  law  is  a  hereditament  {Lavery  v.  Pursell,  1888,  39 
Ch.  D.  508). 

But,  however  this  may  \)q,  it  would  seem  that  the  question  is  now  set  at 
rest  by  the  Sale  of  Goods  Act,  which  expressly  extends  (s,  62)  the  scope  of 
"  goods  "  to  "  emblements,  industrial  growing  crops,  and  things  attached  to  or 
forming  part  of  the  land  which  are  agreed  to  he  severed  before  sale  or  under 
the  contract  of  sale."  It  may  perhaps  be  assumed,  though  the  matter 
cannot  be  said  to  be  altogether  clear,  that  the  italicised  words  are  intended 
to  apply  to  growing  crops  as  well  as  to  fixtures ;  for  if  all  fructus  naturales 
were  left  out,  the  effect  of  the  Act  would  be  to  reverse  the  decision  in 
Marshall  v.  Green,  and  this,  it  is  thought,  can  hardly  have  been  intended. 
It  would  seem  that  under  the  latter  part  of  the  above  definition  would  fall 
not  only  growing  crops  to  be  severed  by  the  buyer  without  delay  (as  in 
Marshall  v.  Green,  siqyra),  but  also  those  being  fructus  naturales  the 
severance  of  which  is  postponed  for  the  purchaser's  benefit  to  a  future 
period ;  for  they  would  apparently  be  still  "  agreed  to  be  severed  .  .  . 
under  the  contract  of  sale."  And  it  further  seems  to  follow  that  the 
line  of  authorities,  beginning  with  Crosby  v.  Wadsworth  in  1805  (6  East, 
602  ;  8  E.  E.  566),  and  ending  with  Rodwell  v.  Phillips  in  1842  (9  Mee.  & 
W.  502),  to  the  effect  that  agreements  for  the  sale  of  fructus  naturales 
vesting  an  interest  in  them  in  the  purchaser  before  severance  are  contracts 
relating  to  land,  can  now  no  longer  be  relied  upon,  since  the  crops  in 
question  may  be  *'  goods  "  within  the  Sale  of  Goods  Act. 

The  above  statutory  provision  also  sets  at  rest  the  question  whether 
fructus  industriales,  though  admittedly  chattels  and  not  land  within  the  4th 
section  of  the  Statute  of  Frauds,  were  "goods  "  within  the  17th,  a  question 
upon  which  much  doubt  was  entertained  on  the  part  of  high  authorities 
(see  Benjamin  on  Sale,  p.  123,  4th  ed.).  Both  emblements  and  growing 
crops  are  now  expressly  included  in  the  definition  of  "  goods."  It  would 
seem  clear  that  the  expression  "industrial  growing  crops"  is  added  in 
order  to  comprise  those  crops  which,  though  owing  then:  existence  to  skill 
and  labour,  are  yet  not  included  in  the  term  "  emblements,"  which,  as  will  be 
presently  seen,  is  confined  to  crops  of  that  species  only  which  ordinarily 
repay  the  labour  by  which  they  are  produced  within  the  year  in  which  that 
labour  may  be  bestowed  {Graves  v.  Weld,  1833,  5  Barn.  &  Adol.  105).  This 
is  the  class  of  products  of  the  soil  referred  to  by  Mr.  Benjamin,  p.  125, 
as  "  intermediate "  between  the  fructus  industriales  and  the  fructus 
naturales;  neither  annual  as  emblements  nor  permanent  as  grass  or 
trees,  but  affording  either  no  crop  till  the  second  or  third  year,  or  affording 
a  succession  of  crops  for  two  or  three  years  before  they  are  exhausted,  such 
as  madder,  clover,  teasles,  etc.  With  regard  to  these  "  it  would  seem  that 
the  crop  of  the  first  year  would  be  fructus  industriales,  but  that  of  sub- 
sequent years,  like  fruit  or  trees  planted  by  tenants,  would  be  fructus 
naturales  unless  requiring  cultivation,  labour,  and  expense  for  each  succes- 
sive crop,  as  hops  do,  in  which  event  they  would  be  fructus  industriales 
till  exhausted  "  (Benjamin  on  Sale,  p.  128). 

A  contract  for  the  sale  of  the  produce  of  growing  crops  not  yet  sown 
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has  been  held,  upon  the  value  proving  to  exceed  £10,  to  be  within  the  17th 
section  of  the  Statute  of  Frauds  (  Watts  v.  Friend,  1830, 10  Barn.  &  Ciess.  446). 
This  would  now,  as  a  contract  for  the  sale  of  goods  to  be  acquired  by  the 
seller  after  it  has  been  entered  into,  be  a  contract  for  the  sale  of  "  future 
gbods  "  within  sec  5  of  the  Sale  of  Goods  Act,  and  consequently  also 
within  sea  4. 

Where  a  contract  is  entered  into  for  the  purchase  or  hire  of  land,  and 
the  growing  crops  are  purchased  as  mere  accessories  to  the  land,  they  are  con- 
sidered part  of  the  land  {Mayfiild  v.  Waddey^  1824,  3  Barn.  &  Cress.  357,  per 
Littledale,  J.),and  consequently  within  the  4th  section  of  the  Statute  of  Frauds 
(see  Lord  Falmov.th  v.  Thomas,  1832,  1  C.  &  ^L  89).  In  such  cases  part 
of  the  consideration  which  moves  the  purchaser  to  buy  the  crops  is  the  fact 
of  his  ha\'ing  acquired  an  interest  in  the  land  (Benjamin  on  Sale,  p.  129). 
It  is  presumed  that  this  result  is  not  affected  by  the  Sale  of  Goods  Act 

2.  Growing  crops  form,  of  course,  an  important  element  in  the  question 
of  the  amount  of  compensation  which  a  tenant  becomes  entitled  to  receive, 
whether  under  special  agreement,  by  local  custom,  or  by  legislative 
enactment,  upon  quitting  his  holding  when  his  interest  determines.  These 
matters  will  be  considered  hereafter  (see  Tenant-Eight).  But  the  present 
seems  a  convenient  place  for  saying  a  few  words  on  the  allied  subject 
of  emblements,  to  which,  subject  to  the  observations  which  follow,  a  tenant 
becomes  entitled  at  the  end  of  his  term. 

As  just  stated,  emblements  are  growing  crops  of  the  "  industrial "  class, 
or,  to  adopt  a  recognised  definition,  they  are  the  growing  crops  of  those 
vegetable  productions  of  the  soil  which  are  annually  produced  by  the  labour 
of  the  cultivator  (Wharton's  Law  Diet.  sub.  voc.).  Only  those  growing  crops 
are  included  in  the  term  which,  under  ordinary  circumstances,  repay  the 
labour  of  producing  them  within  the  year  in  which  that  labour  is  bestowed 
(see  Graves  v.  Weld,  1833, 5  Barn.  &  AdoL  105,  per  Lord  Denman,  C.  J.).  But 
where  this  is  the  case  the  crops  do  not  cease  to  be  emblements  by  reason  of 
accidental  circumstances  which  may  in  a  particular  case  have  delayed  the 
production  beyond  that  time  (s.  c).  On  the  other  hand,  the  fact  that  a 
natural  product  like  grass  has  been  sown  from  seed  and  has  been  improved 
and  increased  by  care  and  cultivation,  does  not  bring  it  within  the  scope  of 
emblements,  unless,  like  clover,  it  be  purely  of  an  artificial  kind  (1  Williams, 
Executors,  p.  625,  9th  ed.).  So  trees  which  are  a  "  permanent  or  natural 
profit  of  the  earth"  (Jrvxtus  naturahs)  are  not  within  the  designation, 
gyhether  they  bear  fruit  or  not  (Co.  Litt.  55  & ;  2  Black.  Com.  123).  Men- 
ion  has  already  Ijeen  made  of  the  fact  that  the  right  of  the  tenant  to  treat 
3ps  as  emblements  has  been  extended  to  those  which,  though  not 
ituring  within  a  year,  yet  require,  in  the  year  when  they  are  gathered, 
much  cultivation  and  expense,  like  hops,  as  may  be  "  deemed  equivalent 
the  sowing  and  planting  of  other  vegetables"  (Latham  v.  At  wood,  1639, 
ro.  (3)  515,  as  explamed  in  Gh-aves  v.  Weld,  ubi  supra).  But  he  is  in  no  case 
ititled  to  more  than  one  crop,  being  the  crop  growing  in  that  year  in 
rhich  his  interest  determines  {Graves  v.  Weld,  uhi  supra). 

But  it  is  not  every  tenant,  of  course,  who  can  claim  emblements.    The  prin- 

iple  on  which  the  claim  is  f  oimded  being  that  a  tenant  should  be  encouraged 

•  cultivate  by  being  sure  of  receiving  the  fruits  of  his  labour  {Graves  v.  Weld, 

supra),  it  cannot  apply  either  where  the  tenancy  is  one  of  defined  dura- 

1,  or  where  it  is  determined  by  his  own  act ;  for  in  either  case  the  loss 

such  fruits  would  clearly  lie  at  his  own  door.     Consequently,  for  the 

to  arise  at  aU,  it  is  necessary  that  both  the  following  conditions  should 
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be  fulfilled :  the  determination  of  the  tenant's  interest  must  depend  on  an 
event  (1)  which  is  uncertain,  (2)  which  is  independent  of  his  own  will. 
Illustrations  of  "  uncertainty  "  within  the  meaning  of  the  rule  are  in  the 
case  of  a  tenancy  for  life,  either  of  the  tenant  himself  or  of  some  other 
person  {Co.  Litt.  55  h),  or  for  years  determinable  on  life  {ibid.),  or  from  year  to 
year  {Kingsbury  v.  Collins,  1827,  4  Bing.  202  ;  29  E.  E.  534),  or  at  will 
{Litt.  s.  68).  Cases  of  fulfilment  of  the  second  condition  are  where  the 
determination  is  due  to  the  act  of  God  (as  where  a  tenant  for  life  dies, 
Co.  Litt.  55  b),  or  of  the  law  (2  Black.  Com.  123),  or  of  tlie  lessor  where  the 
tenancy  is  at  will  {Co.  Litt.  55  b).  On  the  other  hand,  in  the  case  of  sur- 
render or  forfeiture  by  the  lessee,  he  loses  his  right  to  emblements 
(Com.  Dig.  Biens  (G.  2)) ;  and,  on  the  same  principle,  so  does  a  parson  who 
resigns  his  living  {Buhver  v.  Buhver,  1819, 2  Barn.  &  Aid.  470  ;  21  E.  E.  358). 
And  for  this  result  to  ensue  it  is  sufficient  that  the  lessee's  act  be  the 
indirect  cause  of  the  determination,  provided  that  the  direct  cause  is  the 
natural  and  immediate  consequence  of  such  act  (see  Davis  v.  Eyton,  1830, 

7  Bing.  154).  On  the  determination,  however,  of  the  lessee's  interest  by  his 
own  act,  and  the  consequent  loss  of  his  right  to  emblements,  the  rights  of  a 
sub-tenant  holding  under  him  are  preserved  (2  Black.  Com.  124). 

Emblements  which,  of  course,  are  personal  property,  and  indeed,  as 
already  seen,  expressly  within  the  Sale  of  Goods  Act,  belong  to  the  tenant 
himself,  his  devisee,  or  his  personal  representatives  (2  Black.  Com.  404),  to 
whom,  as  against  the  heir,  they  pass  on  the  tenant's  death  (1  Williams, 
Executors,  623).  As  between  the  executor,  however,  and  a  devisee  of  the 
land,  they  belong  to  the  latter,  unless  made  the  subject  of  an  express  bequest 
(Shep.  Touch.  472).  And  to  take  the  case  out  of  this  rule,  the  express 
bequest  to  the  legatee  must  be  clear ;  a  bequest,  fur  instance,  of  all  goods,  etc., 
"  personal  estate  and  effects  .  .  .  not  thereinbefore  specifically  bequeathed  " 
has  been  held  insufficient  {Cooper  v.  Woolfitt,  1857,  2  H.  &  N.  122).  But 
though  there  has  been  one  decision  (  Vaisey  v.  Reynolds,  1828,  5  Euss.  12) 
to  the  contrary,  a  bequest  of  the  "  stock  "  upon  a  farm  has  uniformly  been 
held  to  pass  the  emblements  and  crops  growing  on  the  testator's  land  at  the 
time  of  his  death  {Cox  v.  Godsalve,  1698,  6  P2ast,  604  ?i ;   West  v.  Moore,  1807, 

8  East,  339 ;  9  E.  E.  460 ;  Blake  v.  Gibbs,  1825,  5  Euss.  13  n ;  Eudge  v. 
Winnall,  1849,  12  Beav.  357  ;  Ln  re  Boose,  1880,  17  Ch.  D.  696). 

In  order  to  exercise  his  right  to  emblements,  where  it  exists,  the  tenant 
has  free  entry,  egress,  and  regress  to  and  from  the  premises  after  the 
determination  of  his  interest  {Co.  Litt.  56  a) ;  and  this  privilege  extends 
to  his  grantee  (Shep.  Touch.  244),  and  to  a  third  person  who  has  been 
permitted  by  him  to  sow  the  land  on  the  terms  of  sharing  the  crop  with 
him  {Kingsbury  v.  Collins,  S2ipra).  He  has,  however,  no  right  to  exclusive 
occupation  of  the  land,  and  it  seems  doubtful,  if  he  or  his  executors  occupy 
it  till  the  emblements  are  ripe,  whether  the  landlord  may  not  maintain 
use  and  occupation  (1  Williams,  Executors,  632). 

Tlie  exercise  of  the  right  to  emblements  being  obviously  open  to  the 
objection  that  it  interferes  with  the  undisturbed  cultivation  of  the  land 
in  the  hands  of  its  existing  occupiers,  the  Legislature  interfered  in  1851 
with  an  Act  (14  &  15  Vict.  c.  25,  s.  1)  by  which  the  right  in  question  was 
abolished,  compensation  being  given  by  prolonging  the  tenant's  term  until 
the  expiration  of  his  then  current  year.  But  the  Act,  which  applies  to 
"  any  farm  or  lands,"  extends  only  to  those  held  by  tenants  at  a  rack-rent. 
Consequently  the  old  law,  as  set  out  briefly  above,  is  still  of  imjiortance, 
and  would  usually  obtain,  for  example,  as  between  the  personal  representa- 
tives of  a  tenant  for  life  and  the  remainderman.     It  has  been  held  that  the 
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Act  in  question,  which  relates  to  tenancies  determining  "  by  the  death  or 
cesser  of  the  estate  of  any  landlord  for  his  Hfe  or  for  any  other  uncertain 
interest,"  applies  to  all  tenancies  in  respect  of  which,  but  for  the  Act,  there 
might  have  been  a  claim  to  emblements,  and  therefore  to  the  tenancy  of 
a  cottage  with  about  an  acre  of  land,  partly  cultivated  as  a  garden  and 
partly  sown  with  corn  and  planted  with  potatoes  {Saines  v.  Welch,  1868, 
L  E.  4  C.  P.  91).  The  Act  further  provides  that  the  succeeding  landlord 
shall  be  entitled  to  recover  from  the  tenant  a  fair  proportion  of  the  rent 
from  the  time  of  the  death  or  cesser  of  the  estate  of  his  predecessor  to  the 
time  of  the  tenant's  quitting ;  and  this  has  been  held  to  justify  the  recovery 
of  such  rent  by  distress  (s.  c). 


3.  At  common  law  a  distress  was  only  a  pledge  in  the  hands  of  the 
distrainor  (see  Distress).  Consequently  nothing  could  be  seized  which 
the  distrainor  would  have  been  unable  to  restore  in  the  same  condition 
as  when  it  was  taken  (Simpson  v.  Hartopp,  1744,  Willes,  512  ;  1  Smith,  L.  C. 
421,  10  th  ed.).  Growing  crops  were  therefore  privileged  from  distress 
(1  Eo.  Ah.  666).  But  this  immunity  was  done  away  with  by  Stat.  11 
Geo.  II.  c.  19,  which  expressly  empowers  (s.  8)  a  landlord  to  distrain  upon 
"  all  sorts  of  corn  and  grass,  hops,  roots,  fruit,  pulse,  or  other  product  what- 
soever" {sc.  of  the  same  nature  as  corn,  roots,  etc.)  {Clark  v.  Gdskarth,  1818, 
8  Taun.  431 ;  20  E.  E.  516),  "  which  shall  be  growing  "  on  the  demised  lands : 
to  cut,  gather,  and  lay  them  up  when  ripe  in  a  barn  or  other  proper  place 
thereon,  or  failing  such  place,  then  in  some  barn  or  proper  place  as  near 
as  may  be  to  the  premises :  and  in  convenient  time  to  appraise  and  sell 
them  to  meet  the  rent  due  and  the  expenses,  such  appraisement  to  be 
taken  when  they  are  cut  and  gathered,  and  not  before.  And  notice  of  the 
place  of  deposit  must  (by  s.  9)  be  given  to  the  tenant  within  a  week.  This 
enactment  seems  to  place  a  distress  on  growing  crops  on  a  different  footing 
to  a  distress  on  other  goods  in  three  respects: — First,  the  impounding 
must  take  place  on  the  demised  premises,  unless  there  be  no  barn  or  other 
proper  place  thereon;  and  the  distrainor  has  not,  as  in  other  cases,  the 
option  of  impounding  the  distress  off  the  premises,  or  (under  11  Geo.  II. 
c.  19,  s.  10)  on  the  premises.  Secondly,  the  aboHtion  of  the  necessity  for 
the  appraisement  of  distrained  goods  (by  the  Law  of  Distress  Amendment 
Act,  1888,  51  &  52  Vict.  c.  21,  s.  5),  except  at  the  written  request  of  the 
tenant  or  owner,  would  appear  not  to  apply  to  growing  crops,  because  their 
appraisement  is  specially  required,  as  just  seen,  by  the  Stat.  11  Geo.  ll. 
c.  19,  s.  8,  and  not  by  the  Stat.  2  Will.  &  Mary,  sess.  1,  c.  5,  s.  2,  to  which 
alone  the  Act  of  1888  refers.  Thirdly,  the  option  which  the  distrainor 
still  has  of  holding  the  distress  as  a  pledge  in  lieu  of  selling  it  (see 
Philpott  V.  Zehain,  1876,  35  L.  T.  855)  would  seem  not  to  apply  in  the  case 
of  growing  crops,  the  sale  of  which  has  been  said  to  be  probably  compulsory 
{Piggott  V.  Birtles,  1836,  1  Mee.  &  W.  441,  per  Parke,  B.). 

But  as  growing  crops  were  thus  made  distrainable  by  statute,  they 
enjoyed,  like  other  goods,  absolute  privilege  from  distress  when  they  had 
been  once  seized  in  execution  by  the  sheriff;  and  when,  after  sale  to  a 
purchaser,  they  were  in  such  a  state  as  not  to  be  capable  of  being  severed 
and  removed,  the  privilege  extended  to  protect  them  from  a  distress  for 
rent  due  after  such  sale  (see  Peacock  v.  Purvis,  1820,  2  B.  &  B.  362; 
23  E.  E.  465 ;  Whartm  v.  Naylor,  1848,  12  Q.  B.  673 ;  In  re  Benn-Davis, 
1885,  55^  L.  J.  Q.  B.  217).  But  the  Landlord  and  Tenant  Act,  1851 
(14  &  15  Vict.  c.  25),  now  provides  (s.  2)  that  in  case  all  or  any  part  of 
the  growing  crops  of  the  tenant  of  any  farm  or  lands  shall  be  seized  and 
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sold  by  any  sheriff  or  other  officer  under  a  writ  of  execution,  they  shall, 
so  long  as  remaining  on  the  lands,  in  default  of  sufficient  distress  of  the 
goods  and  chattels  of  the  tenant,  be  liable  to  distress  for  any  rent  accruing 
due  after  such  seizure  and  sale,  notwithstanding  any  bargain  and  sale  or 
assignment  of  such  growing  crops  by  the  sheriff.  Growing  crops  taken  in 
execution  are  therefore,  in  the  present  state  of  the  law,  only  conditionally 
privileged  from  distress. 

It  may  be  added  here  that  where  growing  crops  are  distrained  with 
other  things  for  which  conditional  privilege  is  claimed,  their  value  is  not 
to  be  taken  into  account  in  deciding  whether  that  claim  has  been  made 
good,  inasmuch  as  only  those  things  are  to  be  reckoned  ivhich  are  imme' 
diately  available  to  meet  the  arrears  of  rent  by  sale  {Piggott  v.  Births, 
supra). 

4.  The  distinction,  as  it  affects  growing  crops,  between  things  liable  to 
execution  under  a  writ  of  fieri  facias  and  things  not  so  liable,  corresponds 
very  closely  to  the  distinction  which  has  already  been  pointed  out  between 
fructus  industriales  and  fructus  naturales.  The  former,  which  belong  to  the 
executor  as  against  the  heir,  and  which  are  now  "  goods  "  within  the  Sale 
of  Goods  Act,  can  alone  be  seized  under  that  writ  by  the  sheriff  Thus 
while  growing  fruit,  for  instance  {Rodwell  v.  Phillips,  1842,  9  Mee.  &  W.  501, 
per  Lord  Abinger,  C.B.),  or  a  growing  crop  of  meadow-grass  (Watson  on 
Sheriffs,  2nd  ed.,  p.  253),  could  not  be  levied  upon,  growing  potatoes 
{Evans  v.  Rolerts,  1826,  5  Barn.  &  Cress.  829 ;  29  E.  E.  421,  per  Bayley,  J. ; 
Anderson  v.  Badcliffe,  1858,  El.  B.  &  E.  806),  or  crops  of  corn  {Poole's  case, 
1703,  1  Salk.  368,  per  Holt,  C.J.)  and  after-eatage  of  stubble  {Jones  v.  Flint, 
1839,  10  Ad.  &  E.  753,  per  Lord  Denman,  C.J.)  are  within  the  rule.  But  a 
sheriff  only  has  authority  to  sell  the  crop  as  it  stands,  and  cannot  recover 
expenses  incurred  in  cutting,  carrying,  or  preparing  it  as  part  of  the  costs 
of  the  execution  {In  re  Woodham,  1887,  20  Q.  B.  D.  40). 

The  power  of  the  sheriff  to  seize  growing  crops  in  execution  has,  how- 
ever, been  greatly  curtailed  by  an  Act  which  was  passed  in  1816  to 
regulate  the  sale  of  farming  stock  taken  in  execution.  Under  the  provisions 
of  this  Act  (56  Geo.  in.  c.  50),  a  sheriff  selling  under  an  execution  may  not 
allow  to  be  carried  off  from  the  land  "  any  straw,  threshed  or  unthreshed,  or 
any  straw  of  crops  growing,  or  any  chaff,  colder,  or  any  turnips,  or  any  manure, 
compost,  ashes,  or  seaweed,  in  any  case  whatsoever ;  nor  any  hay,  grass,  or 
grasses,  whether  natural  or  artificial,  nor  any  tares  or  vetches,  nor  any  roots 
or  vegetables,  being  produce  of  such  lands,"  in  any  case  where  any  covenant 
or  written  agreement  with  the  landlord,  of  which  the  sheriff  shall  have  had 
notice  in  writing,  may  forbid  their  removal  from  the  land  (s.  1).  The  tenant 
is  bound  to  give  written  notice  of  the  existence  of  such  covenants  to  the 
sheriff,  who  is  in  his  turn  bound  to  inform  the  landlord  and  his  agent 
of  the  execution  (s.  2).  But  the  sheriff  may  dispose  of  such  crops  or 
produce  to  any  person  who  may  agree  with  him  in  writing  to  expend  them 
on  the  land,  in  accordance  with  any  covenant  or  agreement,  or  (failing  that) 
in  accordance  with  the  custom  of  the  country  (s.  3).  The  Act  further 
provides  that  no  sheriff  shall,  by  virtue  of  any  process  whatsoever,  sell  or 
dispose  of  any  "  clover,  rye-grass,  or  any  artificial  grass  or  grasses  whatso- 
ever, which  shall  be  newly  sown  and  be  growing  under  any  crop  of  standing 
corn "  (s.  7) ;  also  that  no  assignee  of  any  bankrupt,  or  under  any  bill 
of  sale,  nor  any  purchaser  of  the  goods,  chattels,  stock,  or  crop  of  any  person 
employed  in  husbandry  on  any  lands  let  to  farm,  shall  take  or  sell  any 
"  hay,  straw,  grass,  or  grasses,  turnips,  or  other  roots,  or  any  other  produce 
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of  such  lands "  in  any  other  manner  and  for  any  other  purpose  than 
the  person  could  have  done  through  whom  he  claims  (s.  11).  The 
trustee  in  bankruptcy  has  been  held  to  be  bound  by  this  proN-isiou, 
though  in  pursuance  of  his  rights  he  may  actually  have  disclaimed 
the  lease  {Lyhhe  v.  Hart,  1885,  29  Ch.  D.  8).  The  word  "purchaser" 
in  this  provision  is  to  receive  its  ordinary  construction,  and  is  not 
cut  down  by  virtue  of  the  title  and  preamble  of  the  statute  to  a 
purchaser  from  the  sheriff  {Wilmot  v.  Rose,  1854,  3  EL  &  Bl.  563).  It 
only  applies,  however,  to  a  person  who  buys  from  the  tenant,  and  not,  for 
instance,  to  one  who  buys  from  the  landlord  selling  under  a  distress 
{Hawkins  v.  Walrond,  1876,  1  C.  P.  D.  280). 

Growing  crops  are  also  subject  to  seizure  under  a  writ  of  sequestration 
(see  Dickinson  v.  Smith,  1813,  4  Madd.  177). 

5.  Growing  crops  were  not  personal  chattels  within  the  BUls  of  Sale  Act 
(17  &  18  Yict.  c.  36)  of  1854  {Brantom  v.  Griffiths,  1877,  2  C.  P.  D.  212). 
By  the  Act  of  1878  (41  &  42  Vict.  c.  31),  however,  that  term  is  made 
specifically  to  include  them  "  when  separately  assigned  or  charged,"  but  not 
"  when  assigned  together  Nvith  any  interest  in  the  land  on  which  they  grow  " 
(s.  4) :  with  the  further  pro\'iso  that  that  term  is  not   to  include  "  any 
stock  or  produce  upon  any  faim  or  lands  wliich,  by  ^'irtue  of  any  covenant 
or  agreement,  or  of  the  custom  of  the  coimtry,  ought  not  to  be  removed 
from  any  farm  where  the  same  are "  at  the  date  of  the  bill  of  sale  (ibid.). 
(The  effect  of  such  last-mentioned  covenant  or  agreement,  under  the  Statute 
56  Geo.  m.  c.  50,  in  the  case  of  a  purchase  from  the  tenant,  has  already  been 
referred  to.)     The  Act  of  1878  goes  on  to  pro\dde  (s.  7)  that  no  gi'owing 
crops  shall  be  deemed  to  be  separately  assigned  or  charged  by  reason  only  that 
they  are  assigned  by  separate  words,  or  that  power  is  given  to  sever  them 
from  the  land  on  which  they  grow,  without  otherwise  taking  possession  of 
or  dealing  with  such  land,  if  by  the  same  instrument  any  freehold  or  lease- 
hold interest  in  the  land  on  which  such  crops  grow  is  also  conveyed  or 
assigned  to  the  same  person.     And  the  Act  of  1882  (45  &  46  Yict.  c  43), 
after  providing  for  the  avoidance,  except  as  against  the  grantor,  of  every  bill 
of  sale,  in  respect  of  all  pereonal  chattels  comprised  in  it,  but  not  specifically 
described  in  the  schedule  (s.  4),  and  also  in  respect  of  chattels  of  which, 
though  specifically  described,  the  grantor  was  not  the  true  owner  at  the 
time  of  the  execution  of  the  bill  of  sale  (s.  5),  goes  on   to  enact  (s.  6) 
that  "  nothing  contained  in  the  foregoing  sections  of  this  Act "  (compare 
Tcnnant  v.  Hmvatson,  1888,  13  App.  Cas.  489)  shall  render  a  bill  of  sale  void 
in  respect  of  any  growing  crops  separately  assigned  or  charged,  where  such 
crops  were  actually  growing  at  the  time  when  the  bill  of  sale  was  executed. 
Under  this  provision,  the  expression  "  separately  assigned  or  charged  "  is  to 
receive  the  same  construction  as  in  the  Act  of  1878  (per  lindley,  L.J.,  in 
next  cited  case).     Consequently  growing  crops  are  deemed  to  be  so  assigned 
within  it,  if  assigned  apart  from  anv  interest  in  land,  though  assigned  along 
I  with  personal  eff'ects  {Roberts  v.  Roberts,  1884,  13  Q.  B.  D.  794). 
I       It  has  been  decided  (under  the  Act  of  1854),  that  though  a  bill  of  sale, 
.as  already  mentioned,  did  not  require  registration  in  respect   of  growing 
1  crops  at  aU,  yet,  inasmuch  as  when  the  crops  were  subsequently  severed 
by  the  grantor  they  became  personal  chattels,  the  bill  of  sale,  in  order  to 
protect  them,  required   registration  {Ex  parte  National  Mercantile  Bank, 
1880,  16  Ch.  D.  104).     It  is  presumed  that  the  same  principle  would  apply 
under  the  present  Acts  to  growing  crops  not  "  separately  assigned." 

\N  here  the  tenant  of  a  farm  assigned  by  a  bill  of  sale  his  present  and 
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future  growing  crops,  stock,  and  effects,  whether  on  the  farm  or  elsewhere,  by 
way  of  mortgage,  it  was  held  that  the  description  of  the  future  crops  was,  so 
far  as  those  on  the  farm  were  concerned,  sufficiently  specific  to  make  a  valid 
assignment  of  them  in  equity  {Clements  v.  Mattheivs,  1883,  11  Q.  B.  D.  808). 


Guarantee. 
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Definition. — The  contract  of  guarantee,  or,  as  it  is  sometimes  called, 
the  contract  of  principal  and  surety,  which  may  be  defined  as  a  contract  to 
pay  a  debt  or  perform  a  duty  in  the  event  of  another  person,  who  is 
primarily  liable,  not  paying  such  debt  or  performing  such  duty,  is  apt 
to  be  confounded  with  other  contracts,  in  particular  with  the  contracts 
of  indemnity  and  insurance.  Many  definitions  of  guarantee  include  in- 
demnity, the  right  of  contribution,  the  contract  of  insurance,  and  the 
contract  of  a  del  credere  agent.  There  is  a  sense  in  which  the  contract  of 
indemnity  includes  guarantee ;  it  has  been  remarked  that  every  promise  to 
become  answerable  for  the  debt  or  default  of  another  may  be  expressed  as  an 
indemnity  (Gh'een  v.  Cresswell,  1839,  10  Ad.  &  E.  p.  458).  But  a  distinction 
exists  between  a  promise  to  pay  the  creditor  if  the  principal  debtor  makes 
default,  and  a  promise  to  keep  a  person  who  has  entered,  or  is  about  to 
enter,  into  a  contract  of  liability  indemnified  against  that  liability,  inde- 
pendently of  the  question  whether  a  third  person  makes  default  or  not 
{Guild  V.  Conrad,  [1894]  2  Q.  B.  p.  896  ;  Thomas  v.  Cook,  1828,  8  Barn.  & 
Cress.  732).  A  lessor  demises  premises  under  a  lease  containing  a  covenant 
to  pay  the  rent  reserved ;  the  lessee  assigns  his  interest ;  the  relation  of  lessor 
to  lessee  after  assignment  is  not  one  of  principal  and  surety ;  throughout  the 
term  a  primary  liability  subsists  between  the  lessor  and  lessee,  and  not  the 
less  so  that  the  assignee  is  bound  to  indemnify  the  lessee  {Baynton  v. 
Morgan,  1888,  22  Q.  B.  D.  74).  Many  companies  issue  "  guarantee  policies." 
The  use  of  the  word  "  policy  "  or  "  insurance  "  does  not  necessarily  determine 
whether  a  contract  is  one  of  insurance  or  guarantee ;  the  whole  contract 
must  be  looked  at  in  order  to  ascertain  its  real  natm'e,  and  whether  the 
parties  contemplated  the  rights  and  duties  of  principal  and  surety  or  of 
assurer  and  assuree  (see  dissenting  judgment  of  Kay,  L.J.,  in  J)ane  v. 
Mortgage  Insurance  Co.,  [1894]  1  Q.  B.  54). 

Lord  Selborne,  in  Duncan  Fox,  &  Co.  v.  New  South  Wales  Banl', 
1880,  9  App.  Cas.  p.  11,  in  which  the  position  of  an  indorsee  of  a  bill 
of  exchange  was  considered,  divided  contracts  of  surety  into  three: 
classes:  "(1)  Those  in  which  there  is  an  agreement  to  constitute,  for  a 
particular  purpose,  tlie  relation  of  j)rincipal  and  surety,  to  which  agree- j 
ment  the  creditor  thereby  secured  is  a  party  ;  (2)  those  in  which  there  is 
a  similar  agreement  between  the  principal  and  surety  only,  to  which 
the  creditor  is  a  stranger;  and  (3)  those  in  which,  without  any  such 
contract  of  suretyship,  there  is  a  primary  and  secondary  liability 
of  two  persons  for  one  and  the  same  debt,  being,  as  between  the  two. 
that  of  one  of  these  persons  only,  and  not  equally  of  both,  so  that  the 
other,  if  he  should  be  obliged  to  pay  it,  would  be  entitled  to  reimbursement 
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from  the  person   by   whom  (as   between    the   two)   it    ought    to    have 
been  paid." 

The  House  of  Lords  decided  that  the  contract  of  an  indorsee  was  within 
the  third  class ;  "  cases  in  which  there  is,  strictly  speaking,  no  contract  of 
suretyship,  but  in  wliich  there  is  a  primary  and  secondary  liability  of  two 
persons  for  one  and  the  same  debt,  by  vh-tue  of  which,  if  it  is  paid  by  the 
person  who  is  not  primarily  liable,  he  has  a  right  of  reimbursement  or 
repayment  from  the  other"  (1880,  9  App.  Cas.  p.  11). 

i%<'  Form  of  Contract. — At  common  law  a  contract  of  guarantee  need 
not  be  in  wi-iting.  This,  however,  was  altered  by  sec.  4  of  the  Statute  of 
Frauds,  29  Car.  ii.  c.  3,  which  enacted  that :  "  Xo  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriages  of  another  person,"  etc.,  "  imless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereimto  by  him  lawfully  authorised." 

The  authorities  do  not  state  whether  the  above  words  "any 
special  promise  to  answer  for  the  debt,  default,  or  miscarriages  of  another," 
or  the  same  words  in  the  Mercantile  Law  Amendment  Act,  1856,  are 
an  exhaustive  definition  of  the  contract  of  guarantee,  a  word  which  is 
not  found  in  the  Statute  of  Frauds.  But  probably  they  are  intended  to 
be  such. 

The  following  are  some  of  the  chief  points  established  as  to  the  above 
section  of  the  Statute  of  Frauds : — 

(a)  The  contract  of  guarantee  must  be  collateral,  accessory,  or  sub- 
sidiary (to  quote  phrases  often  used)  to  another  contract  or  obligation  in 
existence  or  in  contemplation  {Birkmyr  v.  Darnell,  1705, 1  Sm.  L.  C,  10th  ed., 
287).  The  contract  which  is  to  lie  guaranteed  need  not  actually  exist  at 
the  time  of  the  contract  of  guarantee  {Mountstejjhen  v.  Laheman,  1874, 
L  R  5  Q.  B.  613;  L.  E.  7  Q.  B.  197;  L.  E.  7  H.  L.  17).  The  rule 
"fidejussor  et  prcecederc  dbligaiionem  et  sequi  potest "  (Inst.  xx.  3)  holds 
good,  but  the  parties  must  have  intended  that  there  should  be  a  principal 
debtor.  Hence,  in  such  cases  as  Anstey  v.  Mardcn  (1804,  1  Bos.  &  P.  N.  E. 
124;  8  E.  E.  713),  where  there  is  a  novation  or  purchase  of  a  debt,  the 
statute  does  not  apply. 

It  might  have  been  supposed  that  the  contract  of  a  del  credere  (q.v.) 
agent,  who  for  a  special  commission  makes  himself  answerable  for  the  debt 
or  default  of  a  customer,  was  within  the  statute;  but  for  reasons  which 
cannot  now  be  questioned,  it  has  been  held  that  such  a  contract  is  not 
within  the  statute  (Couturier  v.  JIastie,  1852,  8  Ex.  Eep.  40 ;  9  Ex.  Eep. 
102 ;  5  H.  L.  673 ;  Sutton  v.  Grey,  [1894]  1  Q.  B.  285). 

(h)  The  promise  must  be  to  "  another  person,"  i.e.  not  to  the  debtor  but 
to  the  crecUtor,  or,  as  it  is  sometimes  expressed,  "  there  must  be  pri\*ity 
between  the  principal  creditor  and  the  surety."  "  The  statute  applies,"  said 
Parke,  B.,  in  Hargreavcs  v.  Parsons  (1844,  13  Mee.  &  AV.  561),  "only  to 
promises,  made  by  the  persons  to  whom  another  is  already,  or  is  to  become, 
answerable.  It  must  be  a  promise  to  be  answerable  for  a  debt  or  default 
in  some  duty  by  that  other  person  towards  the  promisee.  This  was  decided, 
and  no  doubt  rightlv,  bv  the  Court  of  Queen's  Bench  m  Eastwood  v.  Kenyon  " 
(1840,  11  Ad.  &  E.  438)  and  in  TJiomas  v.  Cook  (1828,  8  Barn.  &  Cress.  728). 
See  also  in  In  re  Boyle,  [1893]  1  Ch.  p.  99. 

(c)  The  words  of  sec.  4,  "  default  or  miscarriages,"  include  Liability  not 

fily  for  debte  but  for  wrongful  acts  or  torts  (Kirkham  v.  Marter,  1819, 
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(d)  There  must  be  consideration  to  support  a  contract  of  guElrantee  not 
under  seal  {Barrell  v.  Trussell,  1811,  4  Taun.  117 ;  Semplc  v.  Pink,  1847, 
1  Ex.  Eep.  74).  The  contrary  was  once  supposed;  an  idea  no  doubt 
suggested  by  the  fact  that  the  consideration  is  not,  as  a  rule,  an  advantage 
accruing  to  the  promisor,  but  some  detriment  or  inconvenience  suffered,  or 
advantage  parted  with,  by  the  principal  creditor. 

What  is  "consideration"  depends  on  the  general  law  as  to  contracts. 
Here  it  may  be  stated  that  a  binding  promise  not  to  sue  the  debtor  is 
sufficient  consideration.  It  has  also  been  held  that  if  the  guarantor 
requests  the  creditor  to  forbear  suing,  and  the  creditor  on  such  request 
does  in  fact  forbear  to  sue,  although  he  does  not  at  the  time  of  the  request 
bind  himself  not  to  sue,  there  is  good  consideration  {Crcars  v.  Hunter,  1887, 
19  Q.  B.  D.  341 ;  Miles  v.  New  Zealand  Alford  Estate  Co.,  1886,  32  Ch. 
D.  266). 

{e)  The  consideration  need  not  be  in  writing.  In  Wain  v.  WarUcrs 
(1804,  5  East,  10 ;  1  Sm.  L.  C,  10th  ed.,  310 ;  7  E.  E.  645)  it  was  decided 
that  the  words  of  sec.  4,  "  the  agreement "  or  "  some  memorandum  thereof " 
included  the  consideration,  and  that  a  document  which  did  not  specify  the 
consideration  did  not  satisfy  the  statute.  The  law  as  thus  declared  proved 
inconvenient  to  the  mercantile  community,  and  was  altered  by  the  Mer- 
cantile Law  Amendment  Act,  19  &  20  Vict.  s.  3,  which  states  that:  "No 
special  promise  to  be  made  by  any  person  after  the  passing  of  this  Act  to 
answer  for  the  debt,  default,  or  miscarriages  of  another  person,  being  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  some  otlier 
person  by  him  thereunto  authorised,  shall  be  deemed  invalid  to  support  an 
action,  suit,  or  other  proceeding  to  charge  the  person  by  whom  such 
promise  shall  have  been  made,  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing,  or  by  necessary  inference  from  a 
written  document." 

(/)  The  words  of  the  4th  section  of  the  Statute  of  Frauds  are :  "  No  action 
will  lie " ;  a  verbal  grant  is  not  null  and  void,  and  the  Courts  have  held 
that,  for  certain  purposes,  a  verbal  guarantee  may  be  valid.  For  example, 
a  verbal  guarantee  may  be  a  good  ground  of  defence  {Lavcry  v.  Turley, 
1860,  30  L.  J.  Ex.  49). 

(g)  There  must  be  no  liability  on  the  part  of  the  surety  prior  to  that 
which  arises  from  the  contract  of  guarantee  {Fitzgerald  v.  Dressier,  1859, 
7  C.  B.  N.  S.  374 ;  Sutton  v.  Grey,  [1894]  1  Q.  B.  285). 

{h)  An  alteration  of  a  contract  within  the  statute  must  be  in  writing 
{Emmet  v.  Deivhurst,  1851,  3  Mac.  &  G.  587). 

Some  of  the  earlier  decisions  assimilated  a  contract  of  guarantee  to  a 
contract  of  insurance,  and  made  it  obligatory  for  the  person  guaranteed  or 
the  principal  creditor  to  disclose  to  the  guarantor  all  material  facts.  It 
is  now  settled  that  this  obligation  does  not  exist.  The  clearest  statement 
of  the  law  on  this  point  is  given  by  Blackburn,  J.,  in  Lee  v.  Jones,  1864, 
17  C.  B.  N.  S.  503;  14  C.  B.  K  S.  386  :  "When  the  creditor  describes  to, 
the  proposed  sureties  the  transaction  proposed  to  be  guaranteed  (as  inj 
general  a  creditor  does),  that  description  amounts  to  a  representation,  or  ut: 
least  is  evidence  of  a  representation,  that  there  is  nothing  in  the  transaction 
that  might  not  naturally  be  expected  to  take  place  between  the  parties  ii ' 
a  transaction  such  as  that  described.  And,  if  a  representation  to  this  effect' 
is  made  to  the  intended  surety  by  one  who  knows  that  there  is  somethint; 
not  naturally  to  be  expected  to  take  ])la(*e  between  the  parties  to  th(^ 
transaction,  and  that  this  is  unknown  to  the  person  to  whom  he  makes  th( 
representation,  and  that,  if  it  were  known  to  him  he  would  not  enter  int«j 
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the  contract  of  suretyship,  I  think  it  is  evidence  of  a  fraudulent  representa- 
tion on  his  part.  ...  I  think  that  it  must  in  every  case  depend  upon  the 
nature  of  the  transaction  whether  the  fact  not  disclosed  is  such  that  it  is 
impUedly  represented  not  to  exist,  and  that  must  be  generally  a  question 
of  fact  proper  for  a  jury." 

Construction  of  the  Contract. — In  recent  times  the  Courts  have  applied  to 
guarantees  the  ordinary  principles  of  construction,  regard  being  had  to 
the  surrounding  circumstances  {Marrell  v.  Covjan,  1877,  7  Ch.  D.  151). 
The  two  questions  of  construction  which  oftenest  arise  are :  (1)  whether 
the  guarantee  is  for  the  whole  or  part  of  the  debt  guaranteed; 
(2)  whether  it  is  a  continuing  guarantee.  If  the  guarantee  is  for  the 
whole  debt,  the  creditor  can  on  default  recover  the  whole  from  the  surety, 
leaving  him  to  obtain  contribution  from  his  co-sureties,  if  any.  If  the 
guarantee  is  only  for  part  of  the  debt,  the  surety  on  payment  of  that  part 
steps  into  the  shoes  of  the  debtor ;  he  is  entitled  to  prove  pro  tanto  in 
place  of  the  principal  creditor  {In  re  Sass,  [1896]  2  Q.  B.  12).  If  the 
surety  guarantees  the  whole  debt,  his  right  of  proof  remains  in  abeyance 
until  the  whole  debt  is  paid  {Ellis  v.  Emmamiel,  1876,  1  Ex.  D.  157). 
Whether  a  guarantee  is  for  the  whole  or  part  of  a  debt  is  a  question 
of  construction  of  the  entire  document.  But  certain  rules  on  the  subject 
have  been  formulated,  one  being  to  the  following  effect :  "  Where  the  surety 
has  given  a  continuing  guarantee,  limited  in  amount,  to  secure  the  floating 
balances  which  may  from  time  to  time  be  due  from  the  principal  to  the 
creditor,  the  guarantee  is,  as  between  the  surety  and  the  creditor,  to  be 
construed,  both  at  law  and  in  equity,  as  applicable  only  to  a  part  of  the 
debt,  co-extensive  with  the  amount  of  his  guarantee  "  {Ellis  v.  Emmanuel^ 
1876,  1  Ex.  D,  164).  ."  Where  the  guarantee  limited  in  amount  is  for  a 
debt  already  ascertained  which  exceeds  that  limit  (no  case  decides  that), 
it  is  primd  facie  to  be  construed  as  security  for  part  of  the  debt  only." 
Whether  it  is  for  the  whole  or  part  is,  in  these  "  circumstances,  a  question 
of  construction  of  the  particular  document "  (p.  168). 

1       Eevocation. — Unless  the  contrary  is  agreed,  a  guarantee  is  revocable  as 
I  to  future  transactions  at  any  time,  unless  the  guarantee  is  for  some  trans- 
action not  completed,  or  for  some  continuing  consideration  {Lloyd  v.  Harper, 
I  1880, 16  Ch.  D.  290). 

}  Duties  of  Surety  to  Creditoi'. — Chief  of  these  is  the  duty  of  the  surety  to 
i  pay  on  default  by  the  debtor ;  a  duty  which  arises,  imless  the  contrary 
1  is  stipulated,  without  notice  by  the  creditor.  According  to  English 
law,  the  creditor  is  not  bound  to  take  proceedings  against  the  debtor, 
or  to  realise  securities  in  his  possession,  before  enforcing  his  rights 
against  the  sm-ety.  The  latter  will  not  be  bound  by  a  judgment  or 
award  against  the  debtor  or  admission  by  him ;  unless  the  contrary  is 
stipulated,  he  is  entitled  to  have  the  debt  proved  {Ex  parte  Yaung,  1881, 
17  Ch.  D,  668). 

Buties  of  Creditor  to  Surety. — Of  these  the  chief  is  the  duty  of  the 

creditor  to   surrender  to   him   all  securities,  etc.  {ienefcium  cedendarum 

actionum).    This  rule  applies  to  securities  received  before  or  after  the  date 

1  of  the  guarantee  {Bechervaisc  v.  Lewis,  1872,  L.  R  7  C.  P.  372 ;  Farhcs  v. 

I  Jackson,  1882,  19  Ch.  D.  615,  621),  even  though  the  surety  was  unaware 

1  of  their  existence.    Sec.  5  of  the  Mercantile  Law  Amendment  Act  provides : 

' "Every  person  who,  being  surety  for  the  debt  or    duty  of  another,  or 

I  being  liable  with  another  for  any  debt  or  duty,  shall  pay  such  debt  or 

'  perform  such  duty,  shall  be  entitled  to  have  assigned  to  him  or  to  a  trustee 

for  him,  every  judgment,  specialty,  or  other  security  which  shall  be  held 
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by  the  creditor  in  respect  of  such  debt  or  duty,  whether  such  judgment,  etc., 
shall  or  shall  not  be  cleemed  at  law  to  have  been  satisfied  by  the  payment 
of  the  debt  or  the  performance  of  the  duty,  and  such  person  shall  be 
entitled  to  stand  in  the  place  of  the  creditor  and  to  use  all  the  remedies, 
and,  if  need  be,  upon  a  proper  indemnity,  to  use  the  name  of  the  creditor, 
in  any  action,  or  other  proceedings,  at  law  or  in  equity,  in  order  to  obtain 
from  the  principal  debtor  or  any  co-surety,  co-contractor,  or  co-debtor,  as 
the  case  may  be,  indemnification  for  the  advances  made  and  loss  sustained  by 
the  person  who  shall  have  so  paid  such  debtor  or. performed  such  duty;  and 
such  payment,  etc.,  so  made  by  such  surety  shall  not  be  pleadable  in  bar 
of  any  such  action  or  proceeding  by  him :  provided  always  that  no  co- 
surety, co-contractor,  or  co-debtor  shall  be  entitled  to  recover  from  any 
other  co-surety,  co-contractor,  or  co-debtor,  by  the  means  aforesaid,  more 
than  the  just  proportion  to  which,  as  between  those  parties  themselves, 
such  last-mentioned  person  shall  be  justly  liable"  (19  &  20  Vict.  c.  97, 
s.  5). 

Indorsers  of  a  bill  of  exchange,  who  are  in  a  sense  sureties,  cannot  so 
avail  themselves  of  the  above  rule  as  to  prevent  an  indorsee  of  a  bill  dealing 
during  its  currency  as  he  thinks  fit  with  securities  {Duncan,  Fox,  &  Co.  v. 
New  South  Wales  Bank,  1880,  6  App.  Cas.  1). 

It  would  seem  that  the  surety  may  require  the  creditor  to  sue  the 
debtor  when  the  debt  becomes  due  (De  Colyar,  p.  318). 

The  surety  may  plead  the  rights  of  set  off  which  the  debtor  could  have 
set  up  (Murphy  v.  Glass,  1869,  L.  E.  2  P.  C.  408;  36  &  37  Vict.  c.  66, 
s.  24  (2)).     (See  Guillouard,  p.  257.) 

Duties  of  Debtor  to  Surety. — It  is  the  duty  of  the  debtor  to  repay  the 
surety  who  has  satisfied  the  debt  or  obligation,  and  the  latter  may  recover 
by  action  money  so  paid.  In  Roman  law  the  surety  was  entitled  in  certain 
cases  to  take  proceedings  before  payment  against  the  debtor,  e.g.  if  the 
debtor  allowed  an  unreasonable  time  to  elapse  without  paying ;  and  most 
modern  codes  recognise  such  a  rule.  On  this  point  there  is  little  authority  in 
English  law.  But  it  seems  that  if  the  debt  has  become  due,  and  the  creditor 
for  some  reason  refuses  to  sue,  the  surety  may  take  proceedings  to  compel  the 
debtor  to  pay  (Willes,  J.,  in  Bechervaise  v.  Leiois,  1872,  L.  R.  7  C.  P.  372, 
377).  ■ 

On  being  sued,  the  surety  may  bring  in  the  principal  debtor  as  third 
party  {Ex  parte  Young,  In  re  Kitchin,  1881,  17  Ch.  D.  670). 

Duties   letween  Co- Sureties. — A   surety  who  has  paid   the  debt  of  the 
creditor  has  the  right  to  proportionate  contribution  from  the  co-sureties, 
according  to  the  measure  of  their  liability ;  and  it  seems  also  that  a  surety  i 
is   entitled,   hefore  payment,   to   call   up   his   co-sureties  for   contribution  j 
(Wolmershausen  v.  Gullick,  [1893]  2  Ch.  514).  [ 

The  right  to  contribution  exists,  unless  the  contrary  is  stipulated,  where  i 
the  sureties  are  bound  jointly  and  severally,  or  jointly  or  severally,  wholly  i 
under  the  same  or  different  instruments  (see,  however,  Coope  v.  Twynam, 
1823,  1  Turn.  &  K.  426;  24  R.  E.  89).  In  equity  the  contribution  was! 
determined  by  the  rule  of  solvent  co-sureties,  and  the  rule  is  now  followed 
(Judicature  Act,  1873,  s.  25).  Cp.,  as  to  mode  of  apportionment,  Ullesmerel 
Brewery  Co.  v.  Cooper,  [1896]  1  Q.  B.  81.  i 

Discharge  of  Surety. — The  grounds  of  rescission  which  are  applicable  tOi 
guarantees  and  other  contracts  need  not  be  here  considered  :  reference  can; 
be  made  briefly  only  to  some  grounds  of  defence  special  to  guarantees.  The' 
following  are  some  of  the  chief  grounds  of  discharge  of  surety  : — {a)  Duchargt 
of  surety  hy  extinction  of  the  priticipal  contract — Cum  causa  princi2)alis  no  ' 
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eonsistit,  ncc  ca  quidem  qum  scquuntur  locum  Imhcnt.  Thus  if  a  creditor  volun- 
tarily releases  the  debtor  or  executes  a  deed  of  composition,  the  surety  will  be 
discharged,  in  the  absence  of  a  reservation  of  rights  against  him  {Commercial 
Bank  of  Tasmania  v.  Jones,  [1893]  App.  Cas.  313).  This  principle  does 
not  apply  to  release  by  operation  of  law  (see  Bankruptcy  Act,  1883,  s.  3 
(19),  and  Bankruptcy  Act,  1890,  p.  30  (4);  also  see  Kay,  J.'s,  decision, 
Yorkshire  Rv^y.  Waggon  Co.  v.  Maclure,  1881,  19  Ch.  D.  478). 

(6)  Discharge  hy  death  of  one  or  more  of  the  parties,  or  hy  a  change 
in  the  parties  to  the  contract. — At  common  law  a  contract  of  guarantee 
was  rescinded  as  to  future  transactions  by  the  death  of  one  of  the 
parties  thereto  if  the  guarantee  could  have  been  terminated  by  the 
guarantor  himself  by  notice,  unless  an  intention  to  the  contrary  appeared 
therein.  It  might  have  been  thought  that  the  effect  of  any  change 
in  the  parties  to  whom,  or  for  or  in  respect  of  whom,  a  guarantee  was 
given,  whether  by  increase  or  decrease,  consolidation  of  one  firm  with 
another,  or  amalgamation  of  one  company  with  another,  would  have  been  to 
release  the  guarantor.  But  the  early  cases  on  this  point  were  not  clear : 
some  of  them  turned  on  nice  distinctions  as  to  the  nature  of  the  business 
(see  authorities  collected  in  De  Colyar,  pp.  279  et  seq  ;  Fell,  p.  122).  On  this 
point  the  Partnership  Act,  1890,  53  &  54  Vict.  c.  39,  s.  18  (which  appears  to 
reproduce  the  Mercantile  Law  Amendment  Act,  1856,  s.  4),  enacts:  "A 
continuing  guaranty  or  cautionary  obligation,  given  either  to  a  firm  or  to  a 
third  person  in  respect  of  the  transactions  of  a  firm  is,  in  the  absence  of  an 
agreement  to  the  contrary,  revoked  as  to  future  transactions  by  any  change 
in  the  constitution  of  the  firm  to  which,  or  of  the  firm  in  respect  of  the 
transactions  of  which,  the  guarantee  or  obligation  was  given." 

(c)  Discharge  hy  change  in  contract. — A  surety  will  be  discharged  by  any 

change  in  the  guaranteed  contract  between  the  principal  debtor  and  creditor 

without  the  consent  of  the  surety,  imless  the  change  is  manifestly  immaterial, 

,  or  is  to  the  advantage  of  the  surety  {Holme  v.  Brnnskill,  1872,  3  Q.  B.  D.  495). 

'  "  The  true  rule  in  my  opinion  is,  that  if  there  is  any  agreement  between 

the  principals  with  reference  to  the  contract  guaranteed,  the  surety  ought 

to  be  consulted,  and  that,  if  he  has  not  been  consulted,  although  in  cases 

where  it  is,  without  inquiry,  evident  that  the  alteration  is  unsubstantial,  or 

that  it  cannot  be  otherwise  than  beneficial  to  the  surety,  the  surety  may 

not  be  discharged ;  yet,  that  if  it  is  not  self-evident  that  the  alteration  is 

imsubstantial,  or  one  which  cannot  be  prejudicial  to  the  surety,  the  Court 

will  not,  in  an  action  on  the  guarantee,  go  into  an  inquiry  into  the  effects 

of  the  alteration  ...  in  such  a  case  the  surety  himself  must  be  the  sole 

judge  whether  or  not  he  will  consent  to  remain  liable  "  {s.c.  at  p.  505). 

j       {(C)  Dkcharge  of  the  surety  hy  ads,  etc.,  of  the  creditor. — Only  a  few  of  the 

!  common  classes  of  cases  in  which  a  surety  is  discharged  by  acts,  omissions, 

!  or  laches  on  the  part  of  the  principal   creditor  can  be  mentioned.     The 

surety  will  be  pro  tanto  discharged  if  the  principal  creditor  surrenders  a 

I  security  for  the  debt,  or  substitutes  a  new  security.   The  creditor  is  bound  to 

use  due  care  or  diligence  in  preserving  securities  in  the  state  in  which  he 

received  them ;  and  the  surety  will  be  discharged  pro  tanto  if  such  securities 

are  impau-ed  or  deteriorated  {Pearl  v.  Deacon,  1857,  24  Beav.   186 :  and 

,  remarks  of  Lord  Watson  in  Taylor  v.  Bank  of  New  South    Wales,  1886, 

1 11  App.  Cas.  p.  603). 

1  Alteration  in  the  Contract  of  Creditor  and  Debtor. — Discharge  hy  giving 
\tvnu. — A  surety  is  not  discharged  by  the  mere  fact  that  the  creditor 
1  gives  the  debtor  time  to  pay  the  debt  or  perform  the  duty  guaranteed; 
t  out  the  surety  is  discharged,  if  there  is  a  binding  contract  to  give  time 
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{Howell  V.  Jones,  1834,  1  C.  M.  &  E.  97).  This  result  may  be  prevented 
if  the  creditor  stipulates  that  giving  time  shall  not  discharge  the  surety. 

Discharge  hy  lacJies  of  the  creditor. — It  is  impossible  to  refer  to  more  than 
a  few  of  the  classes  of  cases  in  which  the  surety  is  released  by  reason  of 
acts  or  omissions  on  the  part  of  the  creditor  to  the  prejudice  of  the  surety. 
To  refer  to  one  common  class  of  guarantees  given  to  employers  for  the  good 
behaviour  of  servants :  mere  neghgence  on  the  part  of  the  employer  in 
detecting  delinquencies  of  the  servant  will  not  be  a  defence  to  an  action 
against  the  surety  (Guardians  of  Mansfield  v.  Wright,  1882,  9  Q.  B.  D.  688). 
Otherwise,  if  there  has  been  an  omission  by  the  creditor  of  the  performance 
of  some  duty,  to  the  injury  of  the  surety  ( Watts  v.  Shuttleworth,  1860,  7  H. 
&  N.  235) ;  and  retention  of  a  servant,  whose  good  behaviour  has  been 
guaranteed,  after  knowledge  of  acts  of  dishonesty  justifying  dismissal, 
would  exonerate  the  surety. 

As  to  release  of  co-surety,  see  Bonser  v.  Cox,  1834,  4  Beav.  379 ;  Ward 
V.  National  Bank  of  Neio  Zealand,  1883,  8  App.  Gas.  755. 

Bills  of  Exchange  and  Principal  and  Surety. — It  is  now  settled  that  parol 
evidence  may  be  given  that  the  true  contract  between  parties  to  a  bill  of 
exchange  or  promissory  note,  instead  of  being  merely  that  which  the  law 
merchant  implies,  is  that  of  principal  and  surety  (remarks  of  Lord  Watson 
in  Macdonald  v.  Whitfield,  1883,  8  App.  Gas.  p.  745 ;  Chalmers  on  Bills  of 
Exchange,  5th  ed.,  p.  220). 

[Authorities. — The  above  account  of  the  contract  of  guarantee  neces- 
sarily omits  reference  to  many  branches  of  the  subject.  For  further 
information  see  Bankruptcy  ;  Indemnity;  Life  Insurance;  Principal  and 
Surety  ;  De  Golyar  on  Guarantees,  3rd  ed. ;  Throop  on  The  Validity  of 
Verhal  Agreements ;  Fell  on  Mercantile  Guarantees ;  and  Guillouard,  TraiU 
du  Gautionnement :  Motive  zu  dem  Entwurfe  eines  Biirgerlichen  Gesetzbuches, 
vol.  ii.  ss.  668,  669.] 


Guarantee  Society. — See  Guarantee;  Life  Insurance. 


Guardian  ad  litem. — A  guardian  ad  litem  is  a  person  who 
defends  an  action  or  other  proceedings  on  behalf  of  a  party  defendant  who 
is  under  disability,  owing  either  to  infancy  or  want  of  mental  capacity. 

Infants,  In  Case  of. — Service  of  a  writ  or  summons  on  an  infant  is 
effected  by  serving  it  on  his  father  or  guardian,  or  if  none,  then  upon 
the  person  with  whom  the  infant  resides,  or  under  whose  care  he  is  (E.  S.  C, 
1883,  Order  9,  r.  4). 

Infants  may,  in  the  manner  heretofore  practised  in  the  Chancery  Division, 
defend  by  their  guardians  appointed  for  that  purpose  (Order  16,  r.  16) 

Appearance. — An  infant  cannot  appear  except  by  a  guardian  ad  litem. 
No  order  is  required  for  the  appointment  of  such  guardian  (as  was  the 
case  under  the  old  practice),  but  the  solicitor  applying  to  enter  the 
appearance  must  make  and  file  an  affidavit  in  the  prescribed  form 
(Order  16,  r.  18).  Similarly,  where  an  infant  is  served  with  a  petition, 
notice  of  motion,  or  summons,  he  must  appear  at  the  hearing  by  guardian 
ad  litem  in  all  cases  in  which  the  appointment  of  a  special  guardian  is  not 
provided  for  (Order  16,  r.  19). 

Defatdt  of  Appearance. — Where  no  appearance  has  been  entered  to  a 
writ  of  summons  for  a  defendant  who  is  an  infant,  the  plaintiff  must,  before 
proceeding  further  with  the  action  against  the  defendant,  apply  to  the 
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Court  or  a  judge  for  an  order  that  some  proper  person  be  assigned  guardian 
of  such  defendant,  bj  whom  he  may  appear  and  defend  the  action.  But  no 
such  order  will  be  made  unless  it  appears,  on  the  hearing  of  such  application, 
that  the  writ  of  summons  was  duly  served,  and  that  notice  of  such  applica- 
tion was,  after  the  expiration  of  the  time  allowed  for  appearance,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named  for  hearing  the 
application,  served  upon  or  left  at  the  dwelling-house  of  the  person  with 
whom  or  under  whose  care  such  defendant  was  at  the  time  of  serving  such 
writ  of  summons,  and  also  (in  the  case  of  such  defendant  being  an  infant 
not  residing  with  or  under  the  care  of  his  father  or  guardian)  served  upon 
or  left  at  the  dwelling-house  of  the  father  or  guardian,  if  any,  of  the  infant, 
unless  the  Court  or  judge  at  the  time  of  hearing  such  application  shall 
dispense  with  such  last-mentioned  service  (Order  13,  r.  1,  taken  from  C.  0., 
viL  r.  3). 

The  procedure  under  this  rule  applies  to  the  case  of  an  originating 
summons  {In  re  Pepper,  Pepper  v.  Pepper,  1884,  32  W.  E.  765).  In  In.  re 
Daivson,  Johnstone  v.  Rill,  1889,  41  Ch.  D.  415,  Chitty,  J.,  applied  it  to  the 
case  of  an  ordinary  summons  for  the  determination  of  a  question  between 
co-defendants. 

The  practice  prescribed  by  the  rule  must  be  foUowed  even  though  the 
infant  and  his  guardian  are  out  of  the  jurisdiction  (O'Brien  v.  Maitland, 
1862,  4  De  G.,  F.  &  J.  331 ;  WTiite  v.  Duvernay,  [1891]  Prob.  290).  It  is 
very  usual  to  appoint  the  official  solicitor  guardian  upon  an  application 
under  this  rule.     As  to  his  costs,  see  Order  65,  r.  13. 

Proceedings  in  Chambers. — At  any  time  during  proceedings  in  Chambers 
in  the  Chancery  Division  under  any  judgment  or  order,  the  judge  may, 
if  he  think  fit,  request  a  guardian  ad  litem  to  be  appointed  for  any 
infant  who  has  been  served  with  notice  ©f  the  judgment  or  order  (Order  55, 
r.  27). 

Who  may  he  appointed  Guardian  ad  litem. — A  co-defendent  having  no 
interest  adverse  to  that  of  the  infant  may  be  appointed  (Anon.,  1852, 
9  Hare,  App.  xxvii) ;  but  not  the  plaintiff:  nor  a  married  woman  (In  re 
Duke  of  Somerset,  Thynne  v.  St.  Maur,  1887,  34  Ch.  D.  465);  nor  a  person 
out  of  the  jurisdiction  {Anon.,  1854,  18  Jiu-.  770).  It  is  desirable,  if 
possible,  that  he  should  be  a  relation,  connection,  or  friend  {Foster  v.  Cautley, 
1853,  10  Hare,  App.  xxiv). 

Consent  on  hehalf  of  Infants. — The  guardian  ad  litem  can  consent  on 
behalf  of  the  infant  in  any  matter  of  procedure  {KnatcKbull  v.  Foicle,  1876, 
1  Ch.  D.  604;  Fryer  v.  Wiseman,  1876,  24  W.  E.  205;  and  see  Order  16, 
r.  21).  This  includes  the  power  to  compromise  {Leeming  v.  Murray,  1880, 
28  W.  R.  338),  but  not  where  the  agreement  is  of  no  benefit  to  the  infant 
{Rhodes  V.  Sicithenhank,  1889,  22  Q.  B.  D.  577).  The  Court  has  no  juris- 
diction to  enforce  a  compromise  against  the  wish  of  the  guardian  {In  re 
Birchall,  Wilson  v.  Pirchall,  1880, 16  Ch.  D.  41). 

Discovery. — A  guardian  ad  litem  can  be  compelled  to  answer  interroga- 
tories, or  to  file  an  affidavit  of  documents  (Order  31,  r.  29).  . 

Costs. — A  guardian  ad  litem  is  not  ordinarily  liable  for  costs  of  suit, 
except  in  cases   of  misconduct    {Morgan  v.  Morgan,  1865,  11  Jur.  N.  S. 

Persons  of  Unsound  Mind,  In  case  of. — A  defendant  of  unsound  mind 
not  so  found  by  inquisition,  defends  an  action  brought  against  him  by  a 
guardian  appointed  for  that  purpose  (Order  16,  r.  17).  The  position  of 
such  guardian  is  precisely  the  same  as  in  the  case  of  an  infant.  The 
practice,  too,  as  stated  above  with  regard  to  infant  defendants,  is  precisely 
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similar  in  case  of  a  defendant  who  is  non  compos  oneiitis,  with  the .  following 
exceptions :  After  service  of  the  writ  of  summons,  the  proper  course  is 
for  an  appearance  to  be  entered,  and  then  an  order  of  Court  obtained 
appointing  a  guardian  ad  litem  (Daniell's  Ch.  Pr.  p.  182).  Whether  dis- 
covery can  be  obtained  from  the  guardian  ad  litem  of  a  person  of  unsound 
mind,  quaere.    Order  31,  r.  29,  applies  only  to  the  case  of  infants. 

Where  a  solicitor  of  the  Court  had  been  appointed  guardian  to  a 
defendant  of  unsound  mind,  and  the  defendant  recovered  pending  suit,  but 
delayed  applying  for  discharge  of  the  guardian,  he  was  ordered  to  pay  the 
costs  of  the  guardian  with  liberty  to  add  them  to  his  own  {Frampton  v. 
Webh,  1863,  11  W.  E.  1018). 

[Authorities.— ChiiiY^  Arch.,  14th  ed.,  pp.  1137-1140,  1144-1146; 
Daniell's  Ch.  Pr.,  5th  ed.,  pp.  172-185  ;  Daniell's  For7ns,  4th  ed.,  pp.  45-52, 
54-60 ;  Seton,  5th  ed.,  pp.  826,  827  ;  Simpson  on  Infants,  2nd  ed.,  pp. 
486-500  ;  Pope  on  Lunacy,  2nd  ed.,  pp.  330-338 ;  Wood  Eenton  on  Lunacy, 
1896,  pp.  1012,  1013.] 


Guardianship.— See  Infants. 


Guardians  of  the  Poor. 
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I.  Constitution  of  a  Boaed  of  Guardians. 

For  the  better  administration  of  the  poor  law,  the  whole  of  England 
and  Wales  is  divided  into  649  districts  of  varying  size  and  population, 
called  unions.  In  each  union  there  is  a  body,  called  a  Board  of  Guardians, 
which  administers  the  poor  law  in  that  district.  The  statutory  definition 
of  a  "  poor  law  union  "  is,  in  fact,  "  any  parish  or  union  of  parishes  for  whicli 
there  is  a  separate  Board  of  Guardians"  (52  &  53  Vict.  c.  63,  s.  16). 

Both  unions  and  Boards  of  Guardians  were  unknown  to  the  common 
law ;  they  are  entirely  the  creatures  of  statute.  The  present  poor-law 
system  may  be  said  to  have  commenced  in  1601 ;  and  as  early  as  1662  we 
find  parishes  combining  for  poor-law  purposes  under  special  Acts  of  Parlia- 
ment. By  a  permissive  statute  passed  in  1782  (22  Geo.  iii.  c.  83,  commonly 
known  as  Gilbert's  Act)  parishes  were  allowed  to  combine  for  purposes  of 
indoor  relief.  But  the  present  scheme  of  organised  unions  was  created  by 
the  Poor  Law  Amendment  Act,  1834  (4  &  5  Will.  iv.  c.  76).  By  that  Act 
the  relief  of  the  poor  was  taken  out  of  the  hands  of  the  vestries,  and  trans- 
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ferred  to  Boards  of  Guardians.  Guardians  of  the  poor  had  been  introduced 
by  Gilbert's  Act ;  but  the  Board  of  Guardians  dates  from  1834.  By  the  Act 
of  1834  a  body  of  commissioners  was  appointed,  to  whom  was  intrusted  the 
duty  of  grouping  the  existing  parishes  into  unions.  These  commissioners 
subsequently  became  the  Poor  Law  Board,  which  in  1871  was  merged  in 
the  Local  Government  Board.  They  went  on  the  principle  of  taking  a 
market  town  as  a  convenient  centre  and  uniting  all  surrounding  parishes 
within  easy  reach  of  it  into  a  union.  In  some  cases  an  existing  workhouse 
was  taken  as  the  centre ;  and  other  local  circumstances  were  permitted  to 
modify  the  general  plan.  But  no  regard  was  paid  to  the  boundaries  of 
counties.  No  less  tlian  181  of  the  unions  then  created  were  intersected 
by  county  boundaries.  But  this  has  been  gradually  put  right  by  the  Local 
Government  Board,  which  has  full  power  to  create  new  unions  and  to 
dissolve  existing  ones  or  alter  their  boundaries.  Parishes  may  be  trans- 
ferred from  one  union  to  another :  a  single  parish  or  township  in  which 
the  popvdation  has  largely  increased  may  be  raised  to  the  rank  of  a  union 
(4  &  5  Will.  IT.  c.  76,  s.  39).  But  in  spite  of  all  these  powei-s  the  number 
of  unions  in  England  and  Wales  has  remained  practically  stationary;  it 
was  647  in  1877,  648  in  1892,  and  is  now  649. 

Every  Board  of  Guardians  is  a  body  corporate,  called  by  the  name  of 

"  The  Guardians  of  the  Poor  of  the L'nion"  (or  "of  the  parish  of ") 

"  in  the  county  of ."     It  has  perpetual  succession  and  a  common  seal, 

and  may  sue  and  be  sued,  and  take  and  hold  land  in  that  name,  without  licence 
in  mortmain  (5  &  6  Will.  iv.  c.  69,  s.  7).  In  any  action  or  indictment  re- 
lating to  any  property  belonging  to  the  Board,  it  is  sufhcient  to  lay  the 
property  in  the  Board  of  Guardians  by  that  name  (5  &  6  Vict.  c.  57,  s.  16). 

II.  Election  of  Members. 

Ordinary  Memhers. — All  guardians  now  are  elected.  There  are  no 
longer  any  ex  offijcio  or  nominated  guardians  (Local  Government  Act,  1894, 
56  &  57  Vict.  c.  73,  s.  20  (1)).  The  bvdk  of  the  members  are  elected  by 
the  parishes.  The  number  of  guardians  representing  each  parish  is  fixed 
by  the  Order  creating  the  imion.  But  the  Local  Goverimient  Board  (4  & 
5  Will.  IV.  c.  76,  s.  38)  and  now  the  County  Council  (L.  G.  Act,  1894, 
8.  60)  has  power,  by  order,  to  alter  the  numl^er.  As  a  rule,  every  parish 
which  has  a  population  of  not  less  than  300  sends  at  least  one  representa- 
tive to  the  union ;  parishes  with  less  population  than  300  are  joined  to 
some  neighbouring  parish  for  the  purpose  (31  k  32  Vict.  c.  122,  s.  6). 
The  Local  Government  Board  (and  now  the  Coimty  Council)  may  also 
divide  anv  large  parish  into  wards,  and  fix  the  number  of  guardians  to  be 
elected  by  each  ward  (39  &  40  Vict.  c.  61,  s.  12 ;  L.  G.  Act,  1894,  s.  60). 
The  electors  are  the  "  parochial  electors "  of  each  parish  (or  ward)  as 
defined  by  sees.  2  and  44  of  the  L.  G.  Act,  1894.  The  voting  is  by  ballot. 
Each  elector  may  give  one  vote  and  no  more  for  each  of  any  number  of 
candidates  not  exceeding  the  number  to  be  elected  (s.  2,  subs.  (2)).  The 
election  must  be  conducted  in  accordance  with  rules  laid  down  by  the  Local 
Government  Board  in  an  Order  dated  September  20,  1894.  The  pro- 
visions of  the  Ballot  Act,  1872,  of  the  Municipal  Corporations  Act,  1882 
(as.  74,  75),  and  of  the  Municipal  Elections  (Corrupt  and  Illegal  Practices) 
Act,  1884,  apply  to  an  election  of  guardians  of  the  poor.  Should  any 
corrupt  or  illegal  practice  take  place  at  such  an  election,  a  petition  must  be 
presented  in  proper  time  to  the  Local  Government  Board ;  the  newly-elected 
ward  of  Guardians  has  no  jurisdiction  over  the  matter  {Hehditch  "v. 
Macllwaine  arid  Others,  [1894]  2  Q.  B.  54). 
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Rural  District  Councillors. — But  here  note  a  distinction  between  rural 
and  urban  parishes.  Guardians,  as  such,  are  not  now  elected  for  any  parish 
in  a  rural  district  (L.  G.  Act,  1894,  s.  24  (3)).  All  members  of  the  rural 
district  council  are  also  necessarily  poor  law  guardians;  they  represent 
each  his  own  parish  on  the  Board  of  Guardians  for  the  union,  without  any 
separate  election  thereto ;  and  this  although  the  rural  district  council  and 
the  Board  of  Guardians  are  entirely  distinct  bodies.  But  in  an  urban 
district  the  Board  of  Guardians  and  the  district  council  are  still  elected 
separately,  and  may  consist  of  entirely  different  persons. 

Additional  Guardians. — The  Board  when  constituted  may  add  to  its 
number  not  more  than  two  persons  from  outside  its  own  body,  who  are  quali- 
fied to  be  guardians  of  that  union ;  and  any  person  so  elected  shall  be  an 
additional  guardian,  and  a  member  of  the  Board.  So,  too,  the  Board  when 
constituted  may  elect  a  chairman  or  vice-chairman  from  outside  its  own 
body,  provided  he  be  qualified  to  be  a  guardian  of  that  union ;  and  such 
chairman  or  vice-chairman  shall  also  be  an  additional  guardian  and  a  member 
of  the  Board  (L.  G.  Act,  1894,  s.  20  (7)).  Such  additional  guardians  are 
not,  however,  district  councillors  even  in  a  rural  district ;  they  merely 
attend  when  poor-law  business  is  taken ;  and  so  do  the  representatives  of 
parishes  which,  though  comprised  in  the  union,  are  not  within  the  rural 
district. 

Qualification. — A  woman,  even  a  married  woman,  may  be  a  guardian, 
No  property  quahfication  is  now  required.  Xo  person  is  qualified  to  be  elected 
a  guardian  unless  he  or  she  is  a  parochial  elector  of  some  parish  within 
the  union,  or  has  resided  in  the  union  during  the  whole  of  the  twelve  months 
preceding  the  election,  or  in  the  case  of  a  guardian  for  a  parish  wholly  or  in 
part  within  the  area  of  a  borough  (whether  a  county  borough  or  not)  is 
qualified  to  be  a  councillor  for  that  borough  (L.  G.  Act,  1894,  s.  23). 

Disqualifications. — A  person  is  disqualified  from  being,  or  being  elected, 
a  member  or  chairman  of  a  Board  of  Guardians,  if  he — 
(i.)  is  an  infant  or  an  ahen ;  or 

(ii.)  has  within  twelve  months  before  his  election,  or  since  his  election, 
received  union  or  parochial  relief ;  or 

(iii.)  has,  within  five  years  before  his  election,  or  since  his  election,  been 
convicted  either  on  indictment  or  summarily  of  any  crime,  and  sentenced  to 
imprisonment  with  hard  labour  without  the  option  of  a  fine,  or  to  any 
greater  punishment,  and  has  not  received  a  free  pardon ;  or 

(iv.)  has,  within  five  years  before  his  election,  or  since  his  election, 
been  adjudged  bankrupt,  or  made  a  composition  or  arrangement  with  his 
creditors  (but  this  disqualification  ceases  in  case  of  bankruptcy,  when  the 
adjudication  is  annulled,  or  when  he  obtains  his  discharge  with  a  certificate 
that  his  bankruptcy  was  caused  by  misfortune  without  any  misconduct  on 
his  part,  and,  in  case  of  composition  or  arrangement,  on  payment  of  his 
debts  in  full;  and  see  Aslatt  v.  Corporation  of  Southampton,  1880,  16  Ch. 
D.  143 ;  E.  v.  Cooban,  1886,  18  Q.  B.  D.  269) ;  or 

(v.)  holds  any  paid  office  under  the  Board  of  Guardians  to  which  he 
seeks  to  be  elected ;  or  is  the  paid  poor-law  officer  of  a  union  or  parish  in 
England  or  Wales,  wherever  situated  (5  &  6  Vict.  c.  57,  s.  14) ;  or 

(vi.)  is  concerned  in  any  bargain  or  contract  entered  into  with  tlie 
Board,  or  participates  in  the  profit  of  any  such  bargain  or  contract  or  of 
any  work  done  under  the  authority  of  the  Board  (see  Nutton  v.  Wilson, 
1889,  22  Q.  B.  I).  744;  Cox  v.  Ambrose,  1890,  60  L.  J.  Q.  B.  114;  Nell  v. 
Longbottom,  [1894]  1  Q.  B.  767).  Hq  will  not,  however,  be  disqualified 
merely  because  he  is  interested — . 
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(a)  in  the  sale  or  lease  of  any  lands  or  in  any  loan  of  money  to  the 
Board ;  or 

(b)  in  any  newspaper  in  which  any  advertisement  relating  to  the  afifairs 
of  the  Board  is  inserted ;  or 

(c)  in  any  contract  with  the  Board  as  a  shareholder  in  any  joint-stock 
company.  But  in  this  last  case  he  may  not  vote  at  any  meeting  of  the 
Board  on  any  question  in  which  such  company  is  interested,  though  in  the 
case  of  a  water  company  or  other  company  established  for  the  carrA-ing  on 
of  works  of  a  Hke  public  nature,  this  prohibition  may  be  dispensed  with 
by  the  County  Council. 

If  any  disqualified  person  votes  or  acts  as  a  guardian,  he  will  for  each 
ottence  be  liable  to  a  fine  not  exceeding  £20,  recoverable  before  justices  in 
the  manner  provided  by  the  Summary  Jurisdiction  Acts  (L.  G.  Act,  1894, 
8.  46). 

Teryn  of  Office. — A  guardian  holds  oflSce  for  a  term  of  three  yeai*s.  As 
a  rule,  one-third,  as  nearly  as  may  be,  of  the  membei-s  of  every  Board  go 
out  of  office  on  loth  April  in  each  year  in  a  rotation  determined  by  the 
County  Council,  and  new  members  are  elected  to  fill  their  places  (L.  G. 
Act,  1894,  s.  20  (6));  though  in  some  districts,  by  special  order  of  the 
Local  Government  Board  or  of  the  County  Council,  the  whole  body  retires 
en  bloe  in  every  third  year,  instead  of  one-third  portion  retiring  each  year.  If, 
after  election,  a  candidate  refuses  to  serve  on  the  Board,  or  if,  after  serving 
awhile,  he  resigns,  he  is  liable  to  pay  a  fine,  which  is  usually  fixed  at  £20. 
But  such  fine  will  not  be  exacted  if  he  was  elected  without  his  consent,  or 
if  he  can  satisfy  the  Local  Government  Board  that  he  has  good  reason  for 
resigning  office,  such  as  illness  or  necessary  absence  from  the  district  (5  &  6 
Vict.  c.  57,  s.  11).  Any  guardian  who  is  absent  from  all  meetings  of  the 
Board  for  more  than  six  months  consecutively,  except  because  of  illness  or 
for  some  other  good  reason  approved  by  the  Board,  thereby  vacates  his  seat ; 
and  the  Board,  after  calling  \i\)on  him  for  an  explanation  of  his  absence 
{Richardson  v.  Mcthley  School  Board,  [1893]  3  Ch.  510),  may  proceed  to 
declare  his  seat  vacant,  with  a  view  to  the  election  of  a  successor  (L.  G.  Act, 
1894,  s.  46).  If  the  same  person  be  elected  guardian  for  more  parishes 
than  one,  he  must  choose  in  which  parish  he  will  serve:  he  cannot 
serve  in  more  than  one.  If  he  accepts  office  in  one,  or  pays  a  fine  in  one, 
he  cannot  be  fined  for  not  accepting  office  in  any  other  parish. 

Declaration. — Xo  person  elected  as  guardian  may  act  in  the  office 
(except  in  administering  the  declaration)  vmtil  he  has  made  and  subscribed 
a  declamtion  accepting  office.  This  declaration  must  be  made  within  one 
month  after  the  guardian  has  notice  that  he  has  been  elected ;  it  must  be 
matle  in  the  prescribed  form,  or  in  a  form  to  the  like  effect :  it  must  be  sub- 
scribed before  two  guardians  of  the  union,  or  before  the  clerk.  It  may  be 
made  at  a  meeting  of  the  Board  of  Guardians,  but  this  is  not  necessary. 
The  form  will  be  found  in  the  Fourth  Schedule  to  the  Election  Order  of 
September  20,  1894.  alx)ve  mentioned.  If  a  person  acts  as  guardian 
without  having  made  the  declaration,  he  will  for  each  offence  be  liable  to  a 
fine  not  exceeding  £20.  A  failure  to  accept  office  within  the  prescribed 
time  creates  a  casual  vacancy,  which  will  be  filled  up  in  the  manner 
indicated  by  sees.  40  and  66  of  the  Municipal  Coi-porations  Act,  1882. 

III.  Meetings  and  Proceedings. 
Time  and  Place  of  Meeting. — It  is  the  duty  of  the  guardians  to  hold  an 
annual  meeting  as  soon  as  they  conveniently  can  after  the  15th  of  April  in 
each  year.     They  must  also  hold  other  meetings  for  the  transaction  of  their 
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business,  once  at  least  in  each  month,  and  at  such  other  times  as  may  be 
necessary  for  properly  executing  their  powers.  They  commonly  meet 
fortnightly. 

They  may  from  time  to  time  make  rules  with  respect  to  the  summoning, 
notice,  place,  management,  and  adjournment  of  their  meetings,  and  generally 
with  respect  to  the  transaction  and  management  of  their  business.  But  no 
meeting  of  a  Board  of  Guardians  may  be  held  in  premises  licensed  for  the 
sale  of  intoxicating  liquor,  except  in  cases  where  no  other  suitable  room  is 
available  for  the  meeting  either  free  of  charge  or  at  a  reasonable  cost 
(L.  G.  Act,  1894,  s.  61). 

Quorum. — No  business  shall  be  transacted  at  a  meeting  unless  at  least 
one-third  of  the  full  number  of  the  guardians  be  present,  subject  to  this 
qualification,  that  in  no  case  shall  a  larger  quorum  than  seven  members  be 
required  (Schedule  I.  to  the  Public  Health  Act,  1875,  extended  to  Boards 
of  Guardians  by  sec.  59  of  the  L.  G.  Act,  1894). 

Chairman  and  Vice-Chairman. — At  every  annual  meeting  the  guardians 
must  elect  a  chairman,  and  may  elect  one  vice-chairman,  to  hold  office  until 
the  next  annual  meeting.  These  officers  may  be  elected  either  from  amongst 
the  guardians  or  from  outside,  as  we  have  seen,  ante,  p.  116.  If  the  chairman 
so  appointed  dies,  resigns,  or  becomes  incapable  of  acting,  another  member 
must  be  appointed  chairman.  He  will  hold  office  for  the  period  during 
which  his  predecessor  would  have  been  entitled  to  continue  in  office,  and 
no  longer.  If  the  chairman  be  present  at  the  time  appointed  for  holding 
the  meeting,  he  takes  the  chair  as  of  right ;  if  he  be  not,  the  vice-chairman ; 
if  neither  be  present,  the  meeting  appoints  one  of  their  number  to  act 
as  chairman  of  that  meeting.  The  vice-chairman  in  the  absence  of  the 
chairman  has  the  power  and  authority  of  the  chairman  (L.  G.  Act,  1894, 
s.  59  (2)). 

Committees. — At  each  annual  meeting  the  guardians  also  appoint  their 
usual  committees,  which  hold  office  until  the  next  annual  meeting.  Of 
these  the  most  important,  perh^s,  is  the  Assessment  Connnittee,  which 
must  consist  of  "  not  less  than  six  nor  more  than  twelve "  members 
(25  &  26  Vict.  c.  103,  s.  2).  Each  such  committee  may  meet  and  adjourn 
as  it  thinks  proper.  Its  quorum  may  be  fixed  by  the  Board  when  it 
appoints  the  committee ;  if  not,  three  will  be  a  quorum  ;  except  that  in  the 
case  of  the  assessment  committee  the  quorum  must  never  be  less  than  one- 
third  of  the  whole  number  of  the  committee  (s.  9).  A  committee  may 
appoint  a  chairman  to  preside  whenever  he  is  present;  but  if  no  chair- 
man be  thus  appointed  or  if  he  be  not  present  at  the  time  appointed  for 
holding  any  meeting,  the  members  present  must  choose  one  of  their  number 
to  be  chairman  of  such  meeting. 

Votes. — At  every  meeting  of  a  Board  of  Guardians  or  any  committee 
thereof  every  question  is  decided  l)y  a  majority  of  the  members  present  and 
voting  on  that  question.  If  the  votes  be  equal,  the  chairman  has  a  second 
or  casting  vote.  The  names  of  the  members  present  at  any  meeting  of  the 
Board,  and  of  those  who  vote  on  each  (question,  must  l)e  recorded,  so  as 
to  show  whether  each  vote  given  was  for  or  against  the  question ;  but  this 
is  not  necessary  with  votes  given  at  a  committee.  The  proceedings  of  any 
Board  of  Guardians  or  of  any  committee  will  not  be  invalidated  by  any 
vacancy  among  its  members,  or  by  any  defect  in  the  election  of  the 
Board,  or  in  the  election  or  qualification  of  any  member  of  it. 

Minutes. — Any  minute  made  of  the  proceedings  of  any  meeting  of  the 
lioard,  or  of  any  committee  of  it,  and  copies  of  any  orders  made  or 
resolutions   passed  at  any  such  meeting,  if  purporting  to  be  signed  l>y 
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the  chairman  of  that  or  of  the  next  ensuing  meeting,  shall  be  received  as 
evidence  in  all  legal  proceedings ;  and,  until  the  contrary  is  proved,  every 
meeting  where  minutes  of  the  proceedings  have  been  so  made  shall  be 
deemed  to  have  been  duly  convened  and  held,  and  all  the  proceedings 
thereat  to  have  been  duly  had.  Such  a  minute-book  will,  in  a  proper  case, 
be  ordered  to  be  deposited  in  Court  for  inspection,  although  it  may  .be 
in  constant  use  by  the  Board  (A.-G.  v.  Whitwood  Local  Board,  1871,-40 
L.  J.  Ch.  592.     And  see  Schedule  I.  to  the  Public  Health  Act,  1875). 

IV.  Duties  of  Guardians. 

1.  Relief  of  the  Poor. — The  first  duty  of  a  Board  of  Guardians  is  to 
reheve  the  poor ;  to  administer  the  large  funds  compidsorily  raised  for  this 
charitable  object  by  means  of  the  poor-rate.  Tliis  involves  the  anxious 
consideration  of  problems  as  to  indoor  and  outdoor  relief,  the  "  boarding 
out "  of  children,  etc.,  the  discussion  of  which  is  beyond  the  scope  of  this 
article.  Every  union  has  its  workhouse,  or  a  share  in  a  workhouse,  in 
which  the  "  impotent  poor '"  and  pauper  children  are  housed,  clothed,  and  fed ; 
and  the  casual  poor  temporarily  relieved.  The  overseers  of  a  parish  cannot 
now  give  relief,  except  in  cases  of  urgent  necessity,  and  then  only  tempor- 
arily. The  guardians,  too,  must  see  that  the  inmates  of  the  workhouse  do 
their  taskwork,  and  observe  the  rules  of  the  house :  and  they  must  also,  so 
far  as  possible,  provide  work  for  every  able-bodied  male  person  who  is  in 
receipt  of  outdoor  relief.  No  one  can  demand  outdoor  relief  as  a  right ;  but, 
if  in  need,  he  can  insist  on  being  received  into  the  workhouse  of  the  un^on 
in  which  he  is,  imtil  he  is  shown  to  be  "  settled  "  in  some  other  union ;  see 
Poor  Law.  The  master  of  any  workhouse  must  also  receive  into  the 
workhouse  any  child  brought  there  under  any  order  made  in  pursuance  of 
the  Infant  Xife  Protection  Act,  1897  ;  and  such  child  must  be  maintained  in 
the  workhouse  until  otherwise  disposed  of  (60  &  61  Vict.  c.  57,  s.  7). 

2.  Officers. — In  order  to  distribute  relief,  to  manage  the  workhouses, 
schools,  and  other  institutions,  and  to  provide  food,  clothes,  etc.,  for  the 
paupers,  the  ser\'ices  of  many  officers  are  required,  to  whom  various  duties 
are  assigned.  Thus  it  is  the  duty  of  the  guardians  from  time  to  time  to 
appoint  fit  persons  to  hold  the  undermentioned  offices,  and  to  see  that, 
when  they  have  been  appointed,  they  discharge  their  duties  efficiently  and 
thoroughly : — 

Clerk  to  the  guardians. 

Treasurer  of  the  union. 

Chaplain. 

Medical  officer  for  the  workhouse. 

District  medical  officer. 

Master  of  the  workhouse. 

Matron  of  the  workhouse,  who  is  generally  the  wife  of  the  master. 

Schoolmaster. 

Schoolmistress. 

Porter. 

Xurse  (in  some  cases  also  a  district  nurse). 

Relieving  officer. 

Superintendent  of  outdoor  labour ;  and  such  collectors,  clerks,  and 
other  assistants  as  the  guardians,  with  the  consent  of  the  Local  Government 
Board,  may  deem  necessary. 

But  though  the  guardians  have  the  right  to  appoint  these  officers,  each 
appointment  (except  in  the  case  of  menial  servante)  must  be  confirmed  by 
the  Local  Government  Board.     And,  once  appointed,  the  officer  of  a  union 
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cannot  be  dismissed — though  he  may  be  suspended — by  the  guardians; 
he  can  only  be  dismissed  by  the  Local  Government  Board.  This  makes 
the  officers  independent  of  the  guardians  to  an  extent  which  is  often 
embarrassing,  and  sometimes  mischievous.  And  the  Local  Government 
Board  has  the  power,  though  it  seldom  if  ever  exercises  it,  to  dismiss  an 
officer  of  the  union  whom  the  guardians  wish  to  retain. 

3.  Poor-rate. — In  order  to  grant  the  necessary  relief,  to  maintain  all  the 
buildings  and  institutions  of  the  union,  and  to  provide  salaries  for  these 
various  officers,  a  large  sum,  amounting  in  all  to  considerably  over  £8,000,000 
per  annum,  is  raised  by  means  of  the  poor-rate.  The  collection  of  this  rate 
is  primarily  the  business  of  the  officers  of  each  parish — the  overseers  of  the 
poor  (see  Paeish) — and  not  of  the  guardians,  who,  in  the  first  instance, 
merely  make  an  order  that  each  constituent  parish  in  the  union  shall  con- 
tribute a  certain  sum.  Formerly  each  parish  paid  only  for  its  own  poor.  A 
parish  in  which  none  of  the  paupers  in  the  union  workhouse  at  a  given 
moment  were  settled,  paid  no  poor-rate.  But  this  was  altered  by  the  Union 
Chargeability  Act,  1865  (28  &  29  Vict.  c.  79);  and  now  each  parish  in  a 
union  contributes  half-yearly  towards  the  expenses  incurred  by  the  guardians 
a  sum  which  is  in  proportion  to  the  rateable  value  of  all  the  property  in 
that  parish.  The  guardians  strictly  are  only  concerned  in  the  total  rateable 
value  of  each  constituent  parish;  but  incidentally  they  have  a  voice  in 
determining  the  rateable  value  of  each  separate  holding.  The  first  step  in 
the  process  of  making  a  rate  is  for  the  overseers  of  the  parish  to  prepare 
a  full  list  of  all  the  rateable  property  in  their  parish,  stating  what  they 
deem  to  be  the  rateable  value  of  each  holding.  This  "  valuation  list,"  as  it 
is  called,  is  open  to  the  inspection  of  any  ratepayer  for  fourteen  days  at  the 
Poor  Law  Offices  of  the  union  (25  &  26  Vict,  c,  103,  s.  17).  It  then  comes 
before  the  assessment  committee  of  the  Board  of ,  Guardians  (see  ante, 
p.  118).  It  is  the  duty  of  this  committee  to  revise  this  list,  to  see  that  no 
rateable  property  is  omitted,  that  the  valuation  is  correctly  and  equitably 
made,  and  that  no  occupier  is  compelled  to  pay  more  than  his  fair  share  of 
the  common  burden.  It  therefore  hears  and  adjudicates  on  all  complaints 
and  objections  which  are  brought  before  it,  deciding  questions  both  of 
liability  and  amount.  The  committee  may,  if  it  thinks  fit,  employ  a  valuer 
to  revise  the  valuation,  or  to  make  out  a  new  valuation  list ;  but  before 
incurring  this  expense  it  must  obtain  the  consent  of  the  full  Board  of 
Guardians  after  notice  given  to  every  guardian  (s.  16).  The  valuation 
list,  thus  checked  and  corrected,  is  returned  to  the  overseers ;  a  copy  must 
be  kept  in  the  board-room,  or  other  convenient  place  in  the  union,  open  to 
the  inspection  of  any  ratepayer  (25  &  26  Vict.  c.  103,  s.  31).  Another  copy 
must  be  sent  to  the  clerk  of  the  peace  for  the  county.  Any  ratepayer  may 
appeal  from  the  decision  of  the  assessment  committee  to  Quarter  Sessions. 
If  he  succeeds  in  his  appeal,  the  list  will,  of  course,  be  amended  by  the 
Court ;  the  costs  incurred  by  the  assessment  committee  as  respondents  in 
such  an  appeal  are  charged  to  the  common  fund  of  the  union  (27  &  28  Vict. 
c.  39,  s.  3  ;  Manchester,  SJiefield,  and  Lincolnshire  Rwy.  Co.  v.  Guardians  of  the 
Poor  of  JDoncaster  Union,  [1897]  1  Q.  B.  117).  On  the  valuation  list,  as  thus 
finally  settled,  the  overseers  proceed  to  make  the  rate ;  they  know  the 
amount  required  from  their  parish ;  they  know  the  total  rateable  value  of 
all  the  tenements  in  their  parish ;  they  can  easily  see  how  much  in  the 
pound  will  bring  in  the  amount  required ;  and  they  thus  assess  the  sum 
which  each  occupier  must  pay.  The  rate  so  made  by  the  overseers  must 
first  be  allowed  by  the  justices.  Public  notice  is  then  given  that  the  rate 
is  made ;  and  if  no  appeal  is  raised,  the  overseers  proceed  to  collect  the 
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amount,  and  pay  over  to  the  treasurer  of  the  union  the  proportion  of  it  to 
which  he  is  entitled. 

4.  Loans. — The  guardians  must  always  be  carefid  to  demand  from  their 
constituent  parishes  an  amount  sufficient  to  defray  their  current  expendi- 
ture ;  for  the  Board  has  no  power  to  anticipate  its  income,  or  to  borrow 
money  on  the  security  of  the  rates,  or  to  pay  interest  on  borrowed  money. 
They  can  only  borrow  money  for  the  purpose  of  paying  for  some  permanent 
work  or  object,  such  as  the  erection  of  a  new  workhouse,  hospital,  or 
asylum,  the  benefit  of  which  will  last,  and  the  cost  of  which 
may  therefore  fairly  be  spread  over  a  term  of  yeare.  But  even 
in  this  case  no  such  loan  can  be  raised  without  the  consent  of  the 
Local  Government  Board,  which  will,  as  a  ride,  be  refused  if  the  amount 
proposed  to  be  expended  will  bring  the  total  debt  of  the  guardians  over 
one-fourth  of  the  total  rateable  value  of  the  union,  though  in  special  cases 
and  for  special  reasons  the  Local  Government  Board  may  allow  this 
maximum  to  be  exceeded  (Poor  I^aw  Act,  1889  (52  &  53  Vict.  c.  56),  s.  2 ; 
and  now  see  the  Poor  Law  Act,  1897,  60  &  61  Vict.  c.  29). 

5.  School  Attendance  Committee. — In  rural  districts,  where  there  is  no 
School  Board  the  School  Attendance  Committee  is  a  committee  of  the 
guardians.  The  Board  must  annually  appoint  not  more  than  twelve  nor 
less  than  six  of  their  membei-s  to  serve  on  this  committee  (39  &  40  Vict, 
c.  79,  s.  7).  It  is  the  duty  of  this  committee  to  enforce  the  provisions  of 
the  Elementary  Education  Acts  as  to  the  employment  of  children  and  their 
attendance  at  school.  See  School  Board.  In  every  union,  moreover,  the 
guardians  must  see  that  the  childi-en  of  their  paupers  are  properly 
educated. 

6.  Vaccination. — It-  is  also  the  duty  of  the  Board  of  Guardians — some- 
times an  unpleasant  one — to  enforce  the  Vaccination  Acts,  1861  and  1871, 
within  their  union.  For  this  purpose  they  must  appoint  and  pay  at  least 
one  vaccination  officer  for  each  district.  As  a  rule,  each  union  is  a 
separate  vaccination  district,  though  some  of  the  larger  unions  are  sub- 
divided into  two  or  more  vaccination  districts.  Grants  will  be  made  by 
the  County  Council  to  the  Board  of  Guardians  from  time  to  time  to  recoup 
the  Board  for  all  payments  made  by  it  to  public  vaccinators  under  sec.  5  of 

I  the  Vaccination  Act,  1867.     See  Vaccixatiox. 

I  7.  Registration  of  Births  and  Deaths. — It  is  the  duty  of  the  guardians 
to  appoint  and  pay  the  registrars  of  births  and  deaths,  and  to  see  that 

i  they  are  provided  with  suitable  offices.  The  guardians  appoint  one 
superintendent  registrar  for  the  whole  union,  who  is  generally  their 
clerk,  and  several  registrars,  one  for  each  sub-district  in  their  union. 
But  though  appointed  by  the  union,  they  may  be  dismissed  by  the 
Registrar-General.  The  Ptegistrar-General  may  also  unite  two  or  more 
unions  to  form  one  superintendent  registrar's  district  (37  &  38  Vict.  c.  88, 

138.21,22). 

j  8.  Other  miscellaneous  duties  are  imposed  on  a  Board  of  Guardians  by 
various  statutes.     Thus  in  all   places   outside   the  metropolis  the  Board 

j  of  Guardians  is  "  the  local  authority "  whose  duty  it  is  to  enforce  the 
Infant  Life  Protection  Act,  1897,  which  comes  into  operation  on  January  1, 

11898.     But  note  that  the  powers  conferred  on  a  Board  of  Guardians  by 

j-sec.   3   of   the   Union   and   Parish  Property  Act,   1835  (5  &  6  Will.  IV. 

jc.  69),  enabling  it,  with  the  approval  of  the  Local  Government  Board,  to 
sell,  exchange,  or  let  the  property  of  any  parish  within  its  union,  are  now 
transferred  to  the  Parisli  Council  by  sec.  6  (1)  (rf)  of  the  Local  Government 
let,  1894,  in  the  case  of  any  rural  parish  in  which  there  is  a  Parish  Council. 
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V.   Centkal  Control. 

The  control  of  the  Local  Government  Board  over  all  Boards  of 
Guardians  is  very  strict  and  thorough.  Such  Boards  and  their  unions 
were  practically  created,  as  we  have  seen,  by  the  Poor  Law  Commissioners ; 
and  the  Local  Government  Board,  which  is  the  successor  of  those  Commis- 
sioners, has  always  taken  a  most  paternal  interest  in  the  proceedings  of  all 
guardians.  It  advises  any  Board  that  is  in  doubt  or  difficulty ;  it  arbi- 
trates between  various  Boards,  or  between  a  Board  and  its  officers ;  it 
may  create  new  unions,  alter  the  constituent  parishes  of  existing  unions, 
and  dissolve  unions.  Under  sec.  8  of  the  Poor  Law  Act,  1879  (42 
&  43  Vict.  c.  54),  it  may,  with  the  consent  of  the  guardians,  com- 
bine unions  for  any  purpose  or  purposes  connected  with  the  adminis- 
tration of  the  poor  law.  No  union  officer  can  be  appointed  by  the 
guardians  (except  in  the  case  of  menial  servants)  without  the  sanction  of 
the  Local  Government  Board,  and  the  officers,  when  appointed,  may  be 
removed  by  the  Board  without  consulting  the  guardians.  Lists  of  all 
pauper  lunatics  must  be  sent  to  the  Local  Government  Board  on  or  before 
the  1st  of  February  in  each  year  (Eules  of  the  Commissioners  in  Lunacy, 
1895,  r.  333).  Every  Board  of  Guardians  must  also  report  the  proceedings 
of  its  assessment  committee  to  the  Local  Government  Board  in  the  month 
of  April  in  each  year  (25  &  26  Vict.  c.  103,  s.  12).  In  no  other  depart- 
ment of  local  government  is  the  central  control  so  complete  and  so  efficient 
as  in  the  case  of  Boards  of  Guardians. 

Audit. — In  particular,  the  Local  Government  Board  subjects  the 
accounts  of  all  Boards  of  Guardians  to  a  half-yearly  audit  of  a  most  thorough 
and  searching  character.  The  auditor  (who  is  an  officer  appointed  by  the 
Local  Government  Board)  gives  the  officers  of  each  parish  in  the  union 
fourteen  days'  notice  of  the  day  on  which  he  proposes  to  hold  the  audit. 
The  rate-books  and  other  accounts  must  then  be  made  up  and  balanced  forth- 
with, and  deposited  seven  clear  days  at  least  before  the  day  fixed  for  the 
audit,  at  some  convenient  place  within  each  parish,  where  they  can  be 
inspected  on  any  of  the  seven  intervening  days  between  11  a.m.  and  3  p.m., 
by  any  person  liable  to  be  rated  to  the  relief  of  the  poor  in  that  parish. 
Due  notice  must  be  given  forthwith  in  each  parish,  and  advertised  in  at 
least  one  local  newspaper,  of  the  time  and  place  fixed  for  the  audit,  and  of 
the  place  where  the  parish  books  are  deposited  (7  &  8  Vict.  c.  101,  s.  33  ;  11 
&  12  Vict.  c.  91,  8.  7).  Any  parish  officer  refusing  to  allow  any  ratepayer 
in  the  parish  to  inspect  the  books  will  be  liable  to  a  fine  of  forty  shillings. 
Every  ratepayer  in  any  parish  of  the  union  is  entitled  to  be  present  at  the 
audit,  and  may  raise  any  objection  to  any  such  accounts  before  the  auditor. 
The  auditor  can  compel  the  attendance  at  the  audit  of  every  person  who 
holds  any  book,  deed,  paper,  goods,  or  chattel  relating  to  the  poor-rate  or  to 
the  relief  of  the  poor,  and  also  of  every  person  accountable  to  the  union  for 
any  money,  and  can  call  on  any  such  person  to  produce  all  accounts  and 
vouchers,  and  also  to  make  and  sign  a  declaration  with  respect  to  such 
accounts  (7  »&  8  Vict.  c.  101,  s.  33). 

Surcharge. — It  is  the  duty  of  the  Local  Government  Board  auditor  to  dis- 
allow every  item  of  expenditure  which  is  in  his  opinion  improper  (and  therefore 
illegal),  and  to  "reduce  all  such  payments  and  charges  as  are  exorbitant"  (L.G. 
B.  Orders  of  February  17,  1858,  article  32,  and  of  January  14,  1867,  article 
41).     In  addition  it  is  his  duty  to  charge  against  any  person  accounting — 

(1)  The  amount  of  any  deficiency  or  loss  incurred  by  the  negligence  or 
misconduct  of  such  person  ;  and  also 
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(2)  The  amount  of  any  sum  for  wliich  such  pei-son  is  accountable,  but 
which  he  has  not  brought  into  account  against  himself  (7  &  8  Vict.  c.  101, 
s.  :;2). 

The  guardians  are  intrusted  with  the  control  and  distribution  of  the 
poor's  fund ;  there  are  certain  specific  purposes  for  which  alone  this  fund 
can  be  employed ;  the  guardians  must  be  taken  to  know  the  law ;  and  if 
they  allow  the  moneys  in  their  hands  to  be  devoted  to  any  unauthor- 
ised purpose,  they  betray  the  trust  reposed  in  them  {A.-G.  v.  Compton, 
1842,  1  Y.  &  C.  C.  417,  429).  Hence,  strictly,  every  guardian  who 
voted  in  favom-  of  the  resolution  directing  the  illegal  payment  is  liable 
to  be  surcharged  under  sec.  32  above  (see  also  s.  5  of  the  11  &  12  Yict. 
c.  91).  But  the  usual  couree  is  for  the  auditor  only  to  surchai-ge  those 
guardians  who  actually  Signed  the  cheque  or  the  order  to  the  treasurer  of 
the  union.  The  pei-sons  surcharged  must  pay  the  amount  to  the  treasurer 
within  seven  days  (7  &  8  Vict.  c.  101,  s.  32). 

Any  guardidn  who  is  surcharged  can  require  the  auditor  to  state  his 
reasons  for  the  surcharge  in  writing  in  the  book  of  account  in  which  he 
enters  the  surcharge.  He  may  then  (a)  appeal  from  the  auditor  to  the 
Local  Government  Board,  who  will  decide  whether  the  auditor  acted  legally 
or  not  in  making  the  surcharge  (7  &  8  Vict.  c.  101,  s.  36).  Or  (&)  he  may 
admit  his  error,  and  apply,  under  11  &  12  Vict.  c.  91,  s.  4,  to  the  Local 
Government  Board  to  exercise  its  equitable  powers  in  his  behalf  and  relieve 
him  fiom  making  the  payment.  The  amount  will  generally  be  remitted,  if 
the  mistake  was  made  in  good  faith.  Or  {c)  he  may  apply  to  the  High 
Court  for  a  certiorari  to  bring  up  the  order  of  the  auditor  to  be  quashed, 
as  was  done  in  the  case  of  E.  v.  Cumberkgc,  1877,  2  Q.  B.  D.  366.  On  such 
an  application  the  Divisional  Court,  as  a  rule,  will  refuse  to  interfere  with 
the  discretion  of  the  auditor  on  any  matter  of  detail,  or  on  any  question  of 
amount,  and  will  only  reverse  his  decision  if  it  is  clear  that  he  has  gone 
wrong  on  some  matter  of  principle  {ibid,  and  see  Ex  parte  The  Overseers  of 
Spotland,  1860,  2  L.  T.  X.  8.  214 ;  R.  v.  Kiiott,  1866,  15  L.  T.  X.  S.  291). 

As  to  pauper  lunatics,  see  Asylums,  vol.  i.  pp.  373-376. 


Guernsey. — See  Channel  Islands. 


Guerrilla,  (sometimes  spelt  Guerilla),  dimiimtive  of  the  Spanish 
word  gucrra,  is  war  carried  on  in  an  irregular  manner.     It  is  generally 

I  applied  to  the  persons  or  bands  carrying  on  the  irregidar  warfare. 
The  position  of  irregidar  combatants  has  long  been  one  of  difiicidty. 
Vattel  observes  that  if  two  nations  ar^  engaged  in  war,  and  aU 
the  subjects  of  the  one  may  commit  hostilities  against  those  of 
the  other,  the  war  could  hardly  be  terminated  otherwise  than  by 
the  utter  extinction  of  one  of  the  parties.  "  It  is  therefore  with 
good  reason  that  the  contrary  pmctice  has  grown  into  a  custom  with  the 
nations  of  Em-ope,  at  least  with  those  that  keep  up  regidar  standing  armies 

1  or  bodies  of  militia.     The  troops  alone  carry  on  the  war  while  the  rest  of 

j  the  nation  remain  in  peace.  And  the  necessity  of  a  special  order  to  act  is 
80  thoroughly  established  that  even  after  a  declaration  of  war  between  two 

I  nations,  if  the  peasants  themselves  commit  any  hostilities,  the  enemy  shows 
them  no  mercy  but  hangs  them  up  as  he  would  so  manv  robbers  and 

Kditti "  {Law  of  Nations,  iii.  s.  226). 
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versy,  it  was  agreed  that  gneYri\\si8,franc-tireurs,  and  other  irregulars  should 
be  entitled  to  the  rights  of  war,  provided  the  following  conditions  were 
comphed  with  : — (a)  That  they  should  have  at  their  head  a  person  respon- 
sible for  his  subordinates ;  (&)  that  they  wear  some  settled  distinctive  badge, 
recognisable  at  a  distance ;  (c)  that  they  carry  arms  openly ;  and  (d)  that 
they  conform  in  their  operations  to  the  laws  and  customs  of  war. 

In  the  Instructions  for  the  Government  of  Armies  of  the  United  States 
in  the  Field  of  1863  more  rigorous  requirements  were  imposed.  "  Men  or 
squads  of  men,"  they  say,  "  who  commit  hostilities  whether  by  fighting  or 
inroads  for  destruction  or  plunder,  or  by  raids  of  any  kind,  without  com- 
mission, without  being  part  and  portion  of  the  organised  hostile  army,  and 
without  sharing  continuously  in  the  war,  but  who  do  so  with  intermitting 
returns  to  their  homes  and  avocations,  or  with  the  occasional  assumption  of 
the  semblance  of  peaceful  pursuits,  divesting  themselves  of  the  character 
or  appearance  of  soldiers — such  men  or  squads  of  men  are  not  public 
enemies,  and  therefore,  if  captured,  are  not  entitled  to  the  privileges  of 
prisoners  of  war,  but  shall  be  treated  summarily  as  highway  robbers  or 
pirates." 

The  Brussels  Code  is  not  binding  on  States,  but  it  will  doubtless  be 
followed  in  future  wars,  Eussia,  in  the  war  of  1877-78,  issued  it,  and  the 
Convention  of  Geneva  of  1864  (see  Geneva  Convention)  and  the  Declara- 
tion of  St.  Petersburg  of  1868,  as  a  manual  in  question  and  answer  form  for 
the  use  of  the  llussian  troops  in  the  field. 


Guidon  de  la.  IVIcr — A  French  treatise  in  code  form  of  mer- 
chant shipping  law  in  twenty  chapters  by  an  unknown  author.  The  first 
known  edition  is  dated  1607,  the  second  1645,  but  it  is  supposed  to  liave 
been  drawn  up  between  1556  and  1584.  The  influence  of  the  Guidon  spread 
from  the  western  coast  over  the  whole  of  maritime  France,  and  many  of 
its  solutions  of  points  of  difficulty  were  incorporated  in  the  famous  Ordon^ 
TiaTwe  of  1681,  and  thus  passed  into  the  maritime  legislation  and  jurisprud- 
ence of  other  nations.  The  subject  chiefly  treated  is  the  contract  of 
insurance,  but  most  other  shipping  engagements  are  also  dealt  with. 

[Authorities. — Pardessus,  Collection  des  his  maritifnes  ante'rieurs  cm  18' 
si^le,  Paris,  1829-45,  vol.  ii. ;  Cleirac,  Us  et  Coutumes  de  la  Mer, 
Bordeaux,  1661 ;  Kaltenborn,  Grundsdtzc  des  ■practischen  europceischen 
Seercchts,  Berlin,  1851,  vol.  i.  p.  26.] 


Guild.  — See  Companies,  City. 

Guildhall. — See  London  (City);  Inferior  Courts,  Norwich. 


Guildhall  Sitting^S. — The  old  sittings  of  the  common  law  Courts 
for  trial  of  causes  with  juries  at  the  Guildhall  of  the  City  of  London 
were  discontinued  for  a  time,  on  the  transfer  of  the  Supreme  Court  to  the 
Royal  Courts  of  Justice.  Provision  was  made  for  their  resumption  (54  & 
55  Vict.  c.  14),  but  after  a  short  experience  the  experiment  was  abandoned, 
and  London  causes  are  now  tried  at  tlie  Royal  Courts.  The  special 
rules  as  to  London  causes  arc  contained  in  Order  36,  rr.  20  (f,  29/>;  Ann. 
Pract.,  1898,  p.  698. 
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Guilty  Mind;  Guilty  Knowledg^e;  Guilty  Intent.— 

In  the  earlier  history  of  crime  at  common  law  little  or  no  regard  was  paid 
U)  the  intention  or  state  of  knowledge  of  the  person  who  did  the  act, 
as  a  constituent  or  essential  element  of  crime.  If  a  man  was  killed, 
iciVe  and  nrr  muet  be  paid,  whether  the  kiUing  were  deliberate  or  acci- 
dental. And  it  is  said  that  arson  is  the  first  offence  at  common  law  in 
which  the  intent  was  regarded  as  essential  (see  Arson).  Even  now  it  is 
usual  to  lav  down  the  rule  that  every  killing  is  primd  facie  murder 
(Steph.  IXg.  Cr.  Laic,  5th  ed.,  p.  191 ;  and  see  Murder). 

But  at  an  early  stage,  when  crimes  became  pleas  of  the  Crown  and 
sources  of  revenue  to  the  Exchequer,  there  arose  in  the  interest  of  the 
accused,  besides  the  right  to  trial  in  pais,  a  maxim  prol^ably  derived  from 
ecclesiastical  conceptions  of  sin,  actus  non  facit  reum,  nisi  mens  sit  rea,  of 
the  essence  of  which  the  phrases  "  guilty  mind  "  and  "  guilty  intent "  are 
a  transcript. 

Its  first  important  effect  was  in  creating  the  exceptions  from  liability  for 
criminal  acts  in  the  case  of  children  of  tender  yeai-s  (though  this  may  perhaps 
be  traced  to  the  fact  that  boys  were  not  sworn  to  the  law  until  they  were 
fourteen) ;  of  insane  persons  who,  by  reason  of  mental  affliction,  were  incap- 
able of  vmderstanding  the  nature  and  quality  of  the  act  or  omission  imputed 
to  them.  Such  persons  were  not  doli  cajxices  in  law,  and  not  of  mental 
capacity  sufficient  for  criminal  responsibility. 

It  also  applied  where  the  accused  was  vmder  such  duress,  coercion, 
or  restraint  as  not  to  l:>e  a  voluntary  agent  in  doing  an  act  which,  if 
voluntarily  done,  would  l>e  criminal,  e.g.  a  wife  under  marital  coercion. 
See  Coercion. 

It  further  applied,  to  cases  where  the  act  was  volimtarily  done,  but 
nnder  a  reasonable  though  mistaken  belief  in  the  existence  of  facts  which, 
if  true,  would  have  justified  or  excused  the  act  charged  as  criminal. 

Thus  a  bond  fide  claim  of  right  to  do  the  act  charged  as  criminal  in 
most  cases  excludes  the  jurisdiction  of  justices  on  a  charge  of  petty  mis- 
demeanour if  the  right  is  one  wliich  can  exist  in  law.  But  this  plea  has 
1  ►een  held  ineffectual  in  proceedings  for  game  trespass  (  Wathins  v.  Major,  1875, 
L.  K  10  C.  P.  665),  and  is  necessarily  so  in  any  proceedings  for  obstructing 
a  highway,  where  the  question  for  the  justices  to  settle  is  "  highway,  or  no 
highway."  But  even  in  proceedings  by  indictment,  hondfidc  claim  of  right 
may  amount  to  a  defence  where  its  existence  is  incompatible  with  some 
of  the  essential  mental  constituents  of  the  offence. 

The  hona  fides  of  the  claim  is,  of  course,  a  question  of  fact  for  the  Court 
in  which  it  is  set  up  as  a  defence  {Recce  v.  Miller,  1882,  8  Q.  B.  D.  626), 
but  an  inferior  Court  cannot  acqvdre  jurisdiction  by  a  wrong  finding  of  fact 
(i?.  V.  Farmer,  [1892]  1  Q.  B.  D.  637). 

The  defence  only  applies  where  some  intent  or  mental  condition  is  an 

element  of  the  offence  charged  (  Watkins  v.  Major,  uhi  siipra).     It  includes 

bond  fide  claim  of  title  to  land  or  other  property  where  an  act  is  done  there- 

:  under,  and  the  claim  of  right  or  title  must  not  only  he  believed  in  honestly, 

j  even  if  erroneouslv,  but  must  be  such  as  can  legaUv  exist  (Sinipson  v.  Wells, 

1  1872,  L  R  7  Q.  B.  214;  Pearce  v.  Scotcker,  1882,' 9  Q.  B.  D.  162).     Before 

a  Court  of  summary  jurisdiction  the  existence  of  a  bond  fide  claim  merely 

ousts  jurisdiction   to  try  the   charge.      In   higher   Courts  it   may   be   a 

j  complete  answer  or  excuse,  e.g.  where  a  man  charged  with  theft  of  an 

I  umbrella  at  his  club  can  prove  that  he  took  it  in  honest  mistake  for  his 

'  own  (B.  V.  Cridland,  1857,  27  L.  J.  M.  C.  28.     See  MaxweU  on  Sfatvtes, 
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In  another  way  this  defence  had  a  still  more  important  and  far-reaching 
effect.  There  is  a  singular  absence  in  the  statute-book  of  a  complete  defini- 
tion of  any  serious  crime.  The  elements  unlawfully, "  fraudulently,"  "  know- 
ingly," "  maliciously  "  or  "  negligently,"  are  included,  in  many  cases,  in  the 
definition;  but  "it  is  the  general,  almost  the  invariable,  practice  of  the 
Legislature  to  leave  unexpressed  some  of  the  mental  elements  of  crime, 
the  full  definition  of  which  contains  expressly  or  by  implication  some 
propositions  as  to  a  state  of  mind." 

This  view  of  the  criminal  law  is  most  fully  discussed  by  the  judges  in 
R.  V.  Tolson,  1889,  23  Q.  B.  D.  168,  in  which  the  divergent  views  of  the 
matter  are  most  fully  stated.  The  view  of  the  majority  is  that  honest  and 
reasonable  mistake  is  on  the  same  footing  as  absence  of  reasoning  faculty,  as 
in  infancy,  or  its  perversion,  as  in  lunacy  (Cave,  J.,  p.  182),  and  applies  as 
defence  or  excuse  to  statutory  or  to  common  law  offences  which  expressly 
or  implicitly  contain  as  a  constituent  element  any  necessity  of  proving  a 
state  of  mind  or  of  knowledge  (Stephen,  J.,  185). 

In  the  case  of  some  serious  crimes  it  is  unnecessary  to  prove  guilty 
knowledge,  e.g.  in  the  case  of  offences  against  girls  or  boys  under  a  certain 
age,  where  the  defence  of  consent,  or  ignorance  of  the  child's  age,  or  belief 
that  it  was  greater,  is  absolutely  excluded,  or,  if  admitted  at  all,  is  so  only 
when  based  on  reasonable  grounds.  The  purpose  of  these  enactments 
is  obviously  an  absolute  prohibition  of  the  acts  in  question,  as  immoral 
or  mischievous  to  the  nation.  See  B.  v.  Prince,  1875,  L.  E.  2  C.  C.  E.  154, 
and  sec.  4  of  the  Criminal  Law  Amendment  Act,  1885  (48  &  49  Vict, 
c.  69). 

And  the  offence  of  obtaining  credit  over  £20  by  an  undischarged 
bankrupt  without  disclosure  of  his  status  does  not  involve  the  element 
of  guilty  mind  so  far  as  fraud  is  concerned  {B.  v.  Dyson,  [1894]  2  Q.  B. 
176). 

There  is  a  class  of  wrongful  acts,  such  as  nuisance  and  libel,  whether 
blasphemous,  defamatory,  or  obscene,  in  which  the  intentions  of  the 
publisher,  however  pure  or  laudable,  will  not  avail  him  as  a  defence 
{Steele  V.  Brannan,  1872,  L.  E.  7  C.  P.  261).  In  these  cases  the  public 
scandal,  injury,  or  damage  is  regarded  as  so  grave  and  obvious  as  to  over- 
ride the  considerations  as  to  the  particular  private  intent,  or  throw  the 
burden  of  justification  or  excuse,  if  any,  on  to  the  accused ;  and  in  a  very 
large  class  of  petty  misdemeanours,  the  definition  of  the  offence  not 
infrequently  shows  that  the  Legislature  intended  to  prohibit  absolutely 
certain  acts,  irrespective  of  the  mind  or  knowledge  of  the  agent  (assuming 
him  not  to  be  a  lunatic  or  infant).  The  cases  are,  to  a  very  large  extent, 
in  the  nature  of  public  nuisances,  as  to  which,  even  at  common  law,  the 
intent  is  immaterial.  Such  are  the  laws  as  to  selling  food  or  drugs 
(Blake  V.  Tillstone,  [1894]  1  Q.  B.  345;  Dylx  v.  Gower,  [1892]  1  Q.  B. 
220). 

But  there  are  undoubtedly  other  cases  in  which  the  definition  of  the  offence 
clearly  excludes  any  question  of  guilty  mind  and  prohibits  the  act  absolutely. 
Those  most,  and  most  recently,  discussed  arose  under  the  penalty  clauses  of 
the  Licensing  Act,  1872  {Gundy  v.  Lecocq,  1884, 13  Q.  11  D.  210 ;  Somerset  v. 
Wade,  [1894]  1  Q.  B.  574;  Sherras  v.  de  Butzen,  [1895]  1  Q.  B.  918;  Police 
Gommissioners  v.  Eastman,  [1896]  1  Q.  B.  655).  These  cases  illustrate  the 
necessity  of  narrowly  scrutinising  the  scope  and  terms  of  each  statute  by 
itself  or  in  the  light  of  statutes  or  cases  in  pari  materid,  but  afford  no 
absolute  rule  nor  safe  guide,  except  perhaps  a  presumption  against  exclusioil 
of  the  element  of  guilty  mind  {B.  v.  Sleep,  1861,  L,  ^  C.  44). 
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These  rules  have  an  important  effect  on  the  criminal  liabQity  of  corpora- 
tions. In  1827  (7  &  8  Geo.  iv.  c.  28,  s.  14)  it  was  found  expedient  to  alter 
the  common  law  presumption  against  such  liability ;  but  this  change  has  not 
operated  to  create  it  in  the  case  of  treason  felony,  or  even  these  misde- 
meanours which  involve  personal  violence  or  some  mental  condition  as 
distinct  from  a  prohibited  act  such  as  Ubel  (without  scienter)  or  nuisance, 
and  to  limit  the  liability  for  the  most  part  to  petty  misdemeanours  {Fharma- 
ceutical  Society  v.  Wheddon,  1880,  5  App.  Gas.  8o7,  869  ;  R.  v.  Tyler,  [1891] 
2  Q.  B.  594). 

[Authorities. — See  further,  Hardcastle  on  Statutes,  2nd  ed.,  481-488 ; 
Archbold,  Or.  PL,  21st  ed.,  249,  496,  657.] 


Guinea. — A  gold  coin,  whose  name  seems  to  have  been  derived  from 
Spain,  and  was  known  in  1611  in  England  (Shaw  on  Cun'ency,  135 ;  Report 
of  Sir  W.  Ealeigh). 

English  guineas  were  first  minted  in  1660,  and  their  issue  continued 
till  July  1,  1817,  when  sovereigns  were  put  into  circulation.  They 
were  intended  to  be  the  equivalent  of  a  "pound  sterling,"  but  their* 
value  fluctuated,  but  was  approximately  21s.  (Shaw,  pp.  231,  247). 
They  continued  cm-rent  for  some  time  after  1817  (see  St.  E.  &  O., 
Eev.,  vol.  i.  p.  603),  but  were  decried  in  1831.  But  computation  in 
guineas  is  preserved  for  purposes  of  professional  honoraria  and  voluntary 
subscriptions,  notwithstanding  sees.  5  and  6  of  the  Coinage  Act,  1870 
(33  &  34  Vict.  c.  10).  See  Chalmers,  Colonial  Currency,  400 ;  and  Coin, 
British. 


Gully. — See  Drains;  Drainage;  Sewer. 

■  Gun. — See  Firearms. 

V  Barrel. — Provision  is  made  for  testing  gun  barrels  at  the  Birming- 
ham Proof  House  by  31  &  32  Vict.  c.  cxiii.,  and  regulations  made  thereimder 
on  December  27,  1887,  and  gazetted  January  3,  1888,  L.  G.  p.  16-26. 

Cotton. — See  Explosives. 

Licence. — See  Firearms  ;  Game  Laws. 

Powder. — See  Explosives.  Special  regulations  also  exist  as  to  storage 
of  gunpowder  in  dockyard  ports  (28  &  29  Vict.  c.  125,  s.  5),  and  as  to 
the  storage  of  gunpowder  and  other  explosives  on  vessels  in  the  Mersey. 
Those  there  in  force  were  made  on  September  12,  1890  (St.  E.  &  O.  1890 
p.  709). 


Gutters. — See  Drains;  Drainage. 

Gymnasiums. — Provision  is  made  in  the  Baths  and  Washhouses 
Act,  1878,  41  Vict.  c.  14,  for  the  establishment  of  gymnasiums  by  urban 
authorities  (s.  7),  who  have  power  to  make  charges  for  the  use  of  such 
gymnasiums  (s.  8).     See  Baths  and  Washhouses  ;  and  also  for  the  pro- 
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visions  of  the  {adoptive)  Museums   and   Gymnasiums  Act,  1891,  54  &  55 
Vict.  c.  22,  Museums  and  Gymnasiums. 


Gypsy. — The  gypsies  (whose  origin  is  uncertain)  are  a  population  of 
a  nomadic  character  dwelhng  in  tents  or  caravans  and  scattered  over 
Europe,  Northern  Asia,  and  America.  In  modern  times  they  have  shown 
an  increased  tendency  to  assimilate  themselves  with  the  populations  among 
whom  their  lot  is  cast,  but  they  still  exist  in  most  countries  as  a  distinct 
body  of  people.  In  earlier  Acts  of  Parliament  they  are  described  as 
Egyptians.  The  gypsies  first  appear  in  Europe  in  large  numbers  in  the 
fifteenth  century.  They  were  certainly  established  in  England  in  1514,  and 
the  first  Act  dealing  with  them  (22  Hen.  viii.  c.  10)  was  passed  in  1531. 
Although  the  Act  is  now  repealed,  its  preamble  is  still  of  interest,  as  it 
states  the  chief  reason  why  the  law  of  civilised  States  is  obliged  to  protect 
its  subjects  in  some  degree  from  the  habits  and  practices  of  gypsies. 

The  preamble  stated  that  "  Forasmuch  divers  and  many  outlandish 
people  calling  themselves  Egyptians,  using  no  craft  nor  feat  of  merchandise, 
Jiave  come  into  this  realm  and  gone  from  shire  to  shire  and  place  to  place 
in  great  company,  and  used  great  subtle  and  crafty  means  to  deceive  the 
people,bearing  them  in  hand,that  they  by  palmistry  could  tell  men  and  women's 
fortunes,  and  so  many  times  by  craft  and  subtlety  have  deceived  people  of 
their  money,and  also  have  committed  many  heinous  felonies,  to  the  great  hurt 
and  deceit  of  the  people  that  they  have  come  among  " ;  and  the  Act  accord- 
ingly went  on  to  provide  that  if  any  such  persons  should  come  within  the 
realm,  they  should  leave  the  same  within  fifteen  days  after  command  to  do 
so  under  pain  of  imprisonment.  The  stringency  of  this  Act  was  increased 
by  the  Statute  1  &  2  Ph.  &  Mary,  c.  4,  which  inflicted  a  pecuniary  penalty 
on  persons  bringing  gypsies  into  the  realm,  and  made  gypsies  continuing 
and  remaining  there  against  its  provisions  and  those  of  the  former  Act,  liable 
to  be  adjudged  and  to  suffer  death  as  felons.  This  Act  was  explained  by 
a  later  Act,  5  Eliz.  c.  20,  which,  describing  the  gypsies  as  the  false  and  subtle 
company  of  vagabonds  calling  themselves  Egyptians,  declared  that  the 
Statute  1  &  2  Ph.  &  Mary  should  remain  in  force ;  but  provided  that  no 
person  born  in  the  realm  should  thereunder  be  compelled  to  leave  the 
realm,  but  only  to  leave  "  their  naughty  and  ungodly  life  and  company,"  and 
to  live  in  some  honest  manner. 

The  effect  of  these  Acts  was  to  make  the  gypsies  a  proscribed  class  (Coke, 
Inst.  3102 ;  see  also  note  Stephen's  Com.  vol.  iv.  p.  246),  and  for  a  time 
the  Acts  were  severely  enforced  against  them ;  but  they  failed  to  effect 
their  purpose,  and  had  in  the  eighteenth  century  fallen  into  desuetude, 
gypsies  being  at  that  time  only  prosecuted  under  the  Vagrant  Act,  17  Geo.  ii. 
c.  5.  The  Act  5  Eliz.  c.  20  was  repealed  by  Geo.  ill.  c.  51,  and  the  severe 
penalty  of  death  in  the  Act  1  Ph.  &  Mary,  c.  4,  was  removed  by  1  Geo.  Vf.  j 
c.  116.  j 

New  statutory  provisions  have,  however,  been  made  with  regard 
to  gypsies  in  modern  times.  The  Vagrants  Act,  5  Geo.  iv.  c.  83,  an  ! 
Act  which  repealed  all  former  Vagrant  Acts,  enacts  that  a  person  telling 
fortunes  shall  be  deemed  a  rogue  and  vagabond  (as  to  this,  further  see 
article  Fortune  Telling),  and  also  every  person  wandering  abroad  and 
lodging  in  the  open  air,  or  under  a  tent,  or  in  any  cart  or  waggon,  not 
having  any  visible  means  of  subsistence,  and  not  giving  a  good  account  of 
him  or  herself.  The  Act  5  &  6  Will.  iv.  c.  50,  s.  72,  imposes  a  penalty  of 
forty  shillings  on  any  gypsy  pitching  any  booth,  tent,  stall,  or  stand,  or 
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encamping  upon  any  part  of  the  highway.  The  Acts  22  Hen.  vm.  c.  10 
and  1  &  2  Ph.  &  Mary,  c.  4,  were  repealed  with  all  enactments  confirming 
them  by  the  Act  19  &  20  Vict.  c.  24.  It  is  therefore  the  fact  that  gypsies 
are  no  longer  a  proscribed  class,  and  it  is  arguable  that  a  band  of  gypsies 
not  engaged  in  fortune  telling  and  practising  some  remunerative  occupa- 
tion, e.g.  basket-making,  may  lawfully  live  in  tents  as  long  as  they  do  not 
encamp  on  high  roads.  An  injunction  will,  however,  be  granted  to 
restrain  the  letting  of  land  for  the  purposes  of  a  gypsy  encampment,  when 
it  can  be  shown  that  such  an  occupation  of  the  land  is  dangerous  to  the 
health  of  the  neighbourhood  {A.-G.  v.  Stone,  1895,  60  J.  P.  168);  and  under 
the  Public  Health  (London)  Act,  1891,  s.  95,  subs.  (2),  a  local  authority  may 
make  by-laws  for  promoting  cleanliness  in,  and  the  habitable  condition  of, 
tents,  vans,  and  sheds  used  for  human  habitation,  and  preventing  the  spread 
of  infectious  disease  or  nuisances  connected  with  the  same  (see  also 
subs.  (3)).    See  also  articles  Vagrant  ;  Fortune  Telling. 

[^Auth<yi'ities. — As  to  gypsies  generally,  see  Hoyland,  History  of  Gypsies ; 
article  "  Gypsy "  in  British  Encydopcedia,  and  the  authorities  there  cited ; 
Coke,  Institutes ;  Hale,  Pleas  of  the  Crown ;  Black.  Com. ;  Eeeves,  Hist. 
Eng.  Law.^ 
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Xature  and  Kinds  of  Writs  of  Habeas  Corpus. — The  ancient  prero- 
gative writ  of  habeas  corjms  takes  its  name  from  the  two  mandatory  words 
habeas,  corpus,  which  it  contained  at  the  time  when  it,  in  common  with  all 
forms  of  legal  process,  was  framed  in  Latin. 

There  were  at  common  law  several  kinds  of  writs  which  came  under  the 
general  designation  of  writs  of  habeas  corpus.  The  general  purpose  of  these 
wnts,  as  their  name  indicates,  was  to  obtain  the  production  of  an  individual 
The  writs  were  distinguished  from  one  another  by  the  Latin  terms  denoting 
the  particular  objects  for  which  they  were  issued.  Thus  at  common  law,  in 
addition  to  the  celebrated  writ  of  habeas  corpus  ad  subjiciendum,  there  existed 
the  writs  of  habeas  corpus  ad  respondendum,  ad  satisfaciendum,  ad  prose- 

VOL.  VI.  9 


130  HABEAS  COEPUS 

quandum,  ad  testificandum,  ad  deliberandum,  ad  faciendum  et  recipiendum 
(frequently  known  as  habeas  corpus  cum  causd)  (see  Black.  Com.  bk.  iii.  ch. 
viii.;  Comyn's  Big.  tit.  Habeas  Corpus;  Bacon,  Abr.  tit.  Habeas  Corpus).  Of 
these  writs  some  are  at  the  present  day  merely  of  antiquarian  interest, 
their  objects  being  attained  in  modern  practice  by  other  modes  of  pro- 
cedure. Those  which  are  still  in  use  will  be  noticed  at  the  end  of  this 
article. 

The  writ  of  habeas  corpus  ad  subjiciendum,  owing  to  its  pre-eminent 
importance  as  a  means  of  obtaining  liberation  from  illegal  conjfinement,  is 
usually  known  simply  as  the  writ  of  habeas  corpus,  and  it  is  this  writ  which 
is  referred  to  throughout  this  article,  unless  the  other  writs  are  mentioned 
specifically. 

The  writ  of  habeas  corpus  ad  subjiciendum  is  a  prerogative  writ  by  which 
the  king  has  a  right  to  inquire  the  causes  for  which  any  of  his  subjects  are 
deprived  of  their  liberty  (see  per  Lord  Eldon,  Crowley  s  case,  1818,  2 
Swans,  at  p.  48;  per  Lord  Mansfield,  C.J.,  R.  v.  Cowle,  1759,  2  Burr,  at  p. 
855 ;  Corner,  Cr.  Of.  Pr.  110),  a  writ  of  right  (see  18  St.  Tri.  at  p.  19),  though 
not  of  course,  for  it  is  not  to  be  issued  except  upon  cause  shown  (see  Hob- 
house's  ca.^e,  1820,  3  Barn.  &  Aid.  420 ;  Crowley's  case,  1818,  2  Swans,  at  p.  61), 
and  is  grantable  ex  debito  justitice  (see  Bac.  Abr.  tit.  Habeas  Corpus). 

Scope  of  the  Wkit  of  Habeas  Corpus  ad  subjiciendum. — The  funda- 
mental principle  of  the  English  constitution,  denoted  by  the  various  phrases 
"  Liberty  of  the  Subject,"  "  the  Eight  of  Personal  Security,"  etc.,  which  is 
an  essential  part  of  the  common  law  of  England,  and  which  is  enunciated, 
though  in  no  sense  originated,  by  numerous  constitutional  charters  and 
statutes  dating  from  the  Magna  Carta,  is  effectively  protected  by  the 
common  law  writ  of  habeas  corpus.  The  writ  affords  an  efficacious  remedy  in 
all  cases  of  illegal  restraint  or  confinement,  and  in  its  ancient  form  is 
directed  to  the  person  detaining  another,  commanding  him  to  produce  the 
body  of  the  person  detained,  with  the  day  and  cause  of  his  caption  and 
detention,  ad  faciendum,  subjiciendum,  et  recipie7iclum,  to  do,  submit  to,  and 
receive  whatsoever  the  judge  or  Court  awarding  the  writ  shall  consider  in 
that  behalf  (see  Black.  Com.  bk.  iii.  ch.  viii.).  The  writ  thus  provides 
an  ample  protection  for  the  liberty  of  the  subject  by  enabling  any  person 
who  is  alleged  to  be  illegally  detained  or  imprisoned  to  be  actually  produced 
before  the  Court,  and  to  have  the  cause  of  his  confinement  then  and  there 
subjected  to  inquiry.  If  no  legal  justification  of  his  detention  can  be  shown, 
the  Court  will  order  his  immediate  release,  and  so  he  will  regain  the  freedom 
of  which  he  has  been  illegally  deprived,  and  whicli,  in  the  absence  of  lawful 
excuse  for  its  deprivation,  is  the  inherent  right  of  every  British  subject. 

Jurisdiction. — Common  Law  Jiorisdiction. — The  origin  of  the  writ  of 
habeas  corpus,  like  that  of  most  of  the  institutions  of  the  common  law,  is 
lost  in  obscurity.  The  precise  date  of  its  origin  cannot  be  ascertained. 
There  is  some  ground  for  supposing  that  the  writ  was  known  in  times 
anterior  to  the  Magna  Carta  (see  Hallam,  Middle  Ages,  5th  ed.,  vol.  ii. 
p.  449).  It  is  certain,  however,  that  the  common  law  jurisdiction  in  habeas 
corpus  is  of  very  great  antiquity.  Sir  Matthew  Hale  mentions  an  instance 
of  the  writ  as  early  as  33  Edward  l.,  and  in  the  reign  of  Henry  vi.  the  writ  was 
of  frequent  occurrence  and  familiar  to  the  judges  (see  Hale,  Hist.  Com.  Law, 
4th  ed.,  p.  193 ;  see  also  Year  Book,  48  Edw.  iii.  c.  22 ;  Vine's  case,  34 
Hen.  VI.). 

The  jurisdiction  at  common  law,  which  extended  to  all  cases  of  illegal 
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imprisonment  or  detention,  whether  under  colour  of  public  or  private 
authority,  was  exercised  by  the  Courts  of  King's  Bench,  Chancery,  and 
Common  Pleas,  and  in  a  case  of  privilege  by  the  Court  of  Exchequer  (see 
2  In.-it.  00  :  Black.  Com.  bk.  iiL  ch.  viiL ;  Bac.  Abr.  tit.  Habeas  Corpus 
(B)  1). 

The  writ  of  habeas  corpus  being  a  high  prerogative  writ  issued  at  common 
law  out  of  the  Court  of  King's  Bench  not  only  in  term  time,  but  also  during 
the  vacation  (see  R.  v.  Shel^are,  1758,  1  Burr.  460 :  B.  v.  Batch^ldor,  In  re 
Canadian  Prisoners,  1839,  1  P.  «&  D.  516),  by  a  fiat  from  the  chief  justice  or 
any  other  of  the  judges.  If  issued  dui-ing  the  vacation,  it  was  usually  return- 
able before  the  judge  himself  who  awarded  it,  and  he  proceeded  himself 
thereon  (see  4  Buit.  856),  unless  the  term  intervened,  in  which  case  it 
might  be  returned  into  Court  {R.  v.  Mead,  1758,  1  Burr.  542;  R.  v.  James 
Clarke,  1758,  ibid.  606).  It  is  clear  that  a  judge  at  chaml^ers  has  power  at 
common  law  to  issue  in  vacation  a  habeas  corpus  returnable  before  himself 
immediately  (see R.  v.  Batcheldor,  1839, 1  P.  & D.  516  :  S.  C.  sid).  nam.  Watsons 
case,  9  Ad.  &  E.  713).  The  Court  of  Chancery  had  power  to  grant  the  writ 
both  during  term  and  in  vacation  bv  virtue  of  its  common  law  jurisdiction 
(see  4  Inst.  182 :  2  Hale,  P.  C.  147 ;  In  re  Belson,  1850,  7  Moo.  P.  C.  C.  114,  at 
p.  130). 

As  to  the  common  law  jurisdiction  of  the  Courte  of  Common  Pleas  and 
Exchequer  to  grant  the  writ  of  habeas  corpus,  see  Buskers  case,  1670,  Vaugh. 
155;  Wood's  case,  1771,  3  Wds.  172;  Crmcley's  case,  1818,  2  Swans.  1: 
Carus  Wilson's  case,  1845,  7  Q.  B.  984 ;  see  also  2  Inst.  55 :  4  ibid.  290 ; 
2  Hale,  P.  C.  144. 

Staiutoi-y  Jurisdiction. — Although  the  right  of  the  wiit  of  habeas  corpus 
is  a  common  law  right  and  is  not  created  by  statute  (see  In  re  Besseft,  1844, 
6  Q.  B.  481),  it  has  been  confirmed  and  regulated  by  various  statutes. 
m^  The  Statute  16  Car.  i.  c.  10,  s.  6,  after  reciting  the  proN-isions  of  the 
^^agna  Carta  and  seveml  statutes  of  the  reign  of  Edward  III.  relating  to  the 
liberty  of  the  subject,  enacted  that  any  person  resti-ained  of  his  liberty  or 
suffering  imprisonment  by  command  of  the  king  or  of  his  Privy  Council,  or 
of  any  of  the  lords  of  the  Pri\-y  Council,  upon  demand  or  motion  made  to 
the  judges  of  the  Comt  of  King's  Bench  or  Common  Pleas,  in  open  Court, 
should  without  delay  upon  any  pretence  whatsoever,  for  the  ordinary  fees 
usually  paid  for  the  same,  have  forthwith  granted  to  him  a  writ  of  habeas 
wrpus  to  Ije  directed  to  the  gaoler  or  other  person  in  whose  custody  he  may 
be.  The  person  to  whom  the  writ  is  directed  must,  at  the  return  to  the 
wnt,  bring,  or  cause  to  be  brought,  the  body  of  the  party  so  committed  or 
lestrained  before  the  judges  of  the  Court  from  whence  the  writ  issued,  in 
open  Court,  and  must  then  certify  the  true  cause  of  his  detainer  or  imprison- 
ment, and  thereupon  the  Court  within  thi-ee  days  after  such  return  must 
proceed  to  examine  and  determine  whether  the  cause  of  such  commitment 
appearing  upon  the  return  be  just  and  legal  or  not,  and  must  thereupon  do 
what  to  justice  shall  appertain  either  by  delivering,  bailing,  or  remanding 
the  prisoner,  under  penalty  of  treble  damages  forfeitable  to  the  party 
grieved. 

This  statute,  which  is  still  in  force,  was  intended  fmther  to  secure  the 
hberty  of  the  subject  by  regidating  the  issue  of  the  writ  in  the  particular 
cases  of  infrijigement  of  the  right  of  pei-sonal  secm-ity  at  the  hands  of  the 
king  or  of  the  Privy  Coimcil,  and  was  necessitateil  by  the  cases  of  aibitrary 
imprisonment  which  were  very  prevalent  at  the  date  of  the  statute  (cp. 
Darnels  case,  1627,  3  St.  Tri.  1),  but  which  are  now,  happily,  unknown. 
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The  Habeas  Corpus  Act,  1679,  31  Car.  ii.  c.  2,  probably  one  of  the  best 
known,  and  certainly  one  of  the  most  valuable,  of  the  enactments  upon  the 
statute  roll,  was  passed  "  for  the  better  securmg  the  liberty  of  the  subject." 
This  it  effected  by  specifically  meeting  the  various  devices  by  which  the 
common  law  right  to  the  writ  had  hitherto  been  evaded,  and,  in 
particular,  by  making  the  writ  readily  accessible  during  the  vacation,  by 
obviating  the  necessity  for  the  issue  of  an  alias  and  pluries  (see  Alias  ; 
Plukies),  by  imposing  penalties  for  the  refusal  of  the  writ,  and  generally  by 
regulating  the  granting  and  issue  of  the  writ  and  the  procedure  upon  its 
return. 

Sec.  2  provides  that  if  anyone  be  committed  or  detained  for  any  crime, 
except  for  felony  or  treason  plainly  expressed  in  the  warrant  of  commitment, 
in  the  vacation,  he  or  anyone  in  his  behalf  may  apply  to  "  the  Lord  Chancellor, 
or  Lord  Keeper  or  any  one  of  His  Majesty's  Justices  of  the  one  Bench  or 
the  other,  or  the  Barons  of  the  Exchequer  of  the  degree  of  the  Coif,"  who,  upon 
view  of  the  copy  of  the  warrant  of  commitment,  or  upon  oath  made  that  such 
copy  was  denied  by  the  gaoler,  are,  under  penalty,  required  upon  the  request 
in  writing  by  the  person  detained  or  anyone  on  his  behalf,  attested  and 
subscribed  by  two  justices,  to  award  a  habeas  corpus  under  the  seal  of  the 
Court  of  which  he  is  a  judge,  returnable  immediate  before  himself.  The 
statute  also  provides  (s.  9)  that,  during  the  term,  any  such  prisoner  may 
move  and  obtain  his  habeas  corpus  "  as  well  out  of  the  High  Court  of 
Chancery  or  Court  of  Exchequer  as  out  of  the  Courts  of  King's  Bench  or 
Common  Pleas."  The  vexed  question  of  jurisdiction  was  thus  placed  upon 
a  statutory  basis. 

It  should  be  observed  that  the  Habeas  Corpus  Act,  1679,  applies  only  to 
cases  of  detention  or  imprisonment  for  criminal  or  supposed  criminal 
offences,  and  makes  provision  for  the  granting  of  the  writ  in  such  cases 
without  in  any  way  infringing  on  the  common  law  jurisdiction  of  the  Courts 
or  judges. 

At  the  present  day,  indeed,  the  writ  of  habeas  corpus  is  almost  invariably 
issued  by  virtue  of  the  common  law  jurisdiction,  and  not  under  the  statute. 

The  Habeas  Corpus  Act,  1816,  56  Geo.  iii.  c.  100,  s.  1,  extended  the 
provisions  of  the  Act  of  1679  with  regard  to  the  issue  of  writs  of  habeas 
carpus  by  the  judges  in  vacation  to  the  cases  of  persons  being  confined  or 
restrained  of  their  liberty  otherwise  than  for  some  criminal  or  supposed 
criminal  matter,  and  excepting  persons  imprisoned  for  debt  or  by  process  in 
any  civil  suit. 

Suapenslun  of  Habeas  Corpus  Act. — Various  statutes,  justifiable  only  on 
the  ground  of  political  necessity,  have  at  different  periods  of  political 
agitation  enabled  persons  to  be  arrested  on  suspicion  of  treasonable  practices 
or  certain  other  offences,  and  detained  without  bail  or  trial  notwithstand- 
ing any  law  to  the  contrary,  thus  to  a  limited  extent  temporarily  suspending 
the  operation  of  the  Habeas  Corpus  Act,  1679  (see,  for  example,  34  (tco.  hi. 
c.  54;  57  Geo.  iii.  c.  3;  57  Geo.  in.  c.  55;  11  &  12  Vict.  c.  35;  29  &  30 
Vict.  c.  1 ;  44  &  45  Vict.  c.  4).  These  statutes,  inaccurately  termed  Habeas 
Corpus  Suspension  Acts,  in  no  sense  suspend  the  general  right  to  the  writ 
of  habeas  corpus.  A  Suspension  Act  is  usually  an  Annual  Act,  and  is 
almost  invariably  followed  by  an  Act  of  Indemnity,  indemnifying  persons 
who  have  acted  in  pursuance  of  the  provisions  of  tlie  Suspension  Act  (see, 
for  example,  41  Geo.  in.  c.  66). 

Places  to  which   Writ  runs. — The  writ  of  habeas  corpus  being  a  preroga- 
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ive  \*rit  by  the  common  law  lies  to  aiiv  part  of  the  dominions  of  the 
10 wn  (see  2  Eoll.  Abr.  69  ;  Bourne's  case,  1620,  Cro.  (2)  543 ;  B.  v.  Pell, 
1673,  3  Keb.  279 ;  B.  v.  Cawle,  1759,  2  Burr,  at  p.  856). 

The  Habeas  Corpus  Act,  1679,  s.  10,  provided  that  the  writ  of  habeas 
corpics  within  the  meaning  of  that  Act  may  be  directed  and  run  into  any 
County  Palatine,  the  Cinque  Ports,  or  other  privileged  places  within 
England,  Wales,  or  the  town  of  Berwick-upon-Tweed,  and  the  islands  of 
Jersey  or  Guernsey;  any  law  or  usage  to  the  contrary  notwithstanding. 
The  Habeas  Corpus  Act,  1816,  contains  a  similar  provision  with  regard  to 
writs  within  that  Act,  including  the  Isle  of  Man,  in  addition  to  the  places 
above  mentioned,  and  further  providing  that  the  writ  may  be  directed  or 
run  into  any  port,  harbour,  road,  creek,  or  bay  upon  the  coast  of  England  or 
Wales,  although  the  same  shoidd  lie  out  of  the  body  of  any  coimty  (s.  5). 
As  to  the  issue  of  the  writ  to  Jersev,  see  ///  re  Cants  Wilson,  1845,  7  Q.  B. 
984;  In  re  Belson,  1850,  7  Moo.  P.'C.  C.  114. 

At  common  law  the  English  Courts  had  jurisdiction  to  issue  the  writ 
into  any  of  the  colonies  to  bring  up  persons  there  illegally  imprisoned, 
imless  such  jurisdiction  with  regard  to  any  particular  colony  was  taken 
away  by  statute.  Under  this  jurisdiction  a  wi-it  of  habeas  eorpus  was 
issued  to  Canada  in  the  case  of  Ex  parte  Anderson,  1861,  3  El.  &  El.  487. 
In  consequence  of  the  decision  in  this  case  the  Habeas  Corpus  Act,  1862 
(25  &  26  Vict.  c.  20),  provided  that  no  wTit  of  habeas  corpus  should  issue  out 
of  England  into  any  colony  or  foreign  dominion  of  the  Crown  where  Her 
Majesty  has  a  lawfully  established  Court  of  justice  ha\dng  authority  to  grant 
and  issue  the  writ,  and  to  ensure  its  due  execution  throughout  such  colony 
or  dominion.  The  writ  of  habeas  eoipua  can  stdl  issue  out  of  the  English 
Courts  to  the  Isle  of  Man,  that  island  having  been  held  not  to  be  a  foreign 
iominion  of  the  Crown  within  the  meaning  of  the  statute  (see  In  re  Jaines 
~rown,  1864,  33  L.  J.  Q.  B.  N.  S.  193;  In  re  Crawford,  1849,  13  Q.  B. 
|13). 

Purposes  for  which  Writ  of  Habeas  Corpus  is  Grafted. — Under 
ihe  writ  of  habeas  corpus  the  Coiut  may  examine  into  the  legality  of  any 
mmitment  for  a  criminal  or  supposed  criminal  matter.     The  writ  also 
bles  prisoner  who  have  been  legally  committed  in  some  cases  to  be 
mitted  to  bail.     Any  unlawful  detention  of  an  individual  or  deprivation 
f  the  liberty  of  an  individual,  whether  the  alleged  cause  be  civil  or  criminal, 
ir  if  there  be  no  ground  at  all  alleged  for  the  detention,  may  be  inquired 
to  by  means  of  the  issue  of  a  wiit  of  habeas  eorpus.     Thus  where  a  child 
unlawfully  detained  from  his  parents   or  guardians   or  other   persons 
titled  to  his  custody,  where  a  married  woman  is  wrongfully  detained  from 
er  husband,  where  a  person  is  illegally  detained  as  a  lunatic,  or  in  military 
iustody,  or  has  been  irregularly  committed  for  extradition,  and  in  any  other 
of  wrongful  deprivation  of  liberty,  the  writ  of  habeas  coi^pus  is  the 
ippropriate  remedy. 

Wherever,  in  short,  a  pei-son  is  restrained  of  his  liberty  by  being  con- 
ned in  a  common  gaol  or  by  a  private  person,  whether  it  be  for  a  criminal  or 
vil  cause,  he  may  regularly  by  habeas  corpus  have  his  body   and  cause 
moved  to  some  superior  jurisdiction  which  hath  authority  to  examine  the 
lity  of  such  commitment,  and  on  the  return  thereof  either  bail,  discharge, 
•r  remand  the  prisoner  (see  Bacon,  Abr.  tit.  Habeas  C&rpus  (A) ;  Bushel's 
-«,  1670,  Yaugh.  136). 

The  general  object  of  the  writ,  as  has  already  been  indicated,  is  the 
protection  of  the  liberty  of  the  subject  by  affording  a  practical  means  of 
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effecting  the  release  of  persons  illegally  detained,  whether  under  pretext  of 
public  or  private  authority  or  under  no  pretext  at  all.  It  follows,  therefore, 
that  the  specific  purposes  for  which  the  writ  may  be  granted  correspond  in 
their  diversity  with  the  various  ways  in  which  the  right  of  personal  liberty 
may  be  infringed. 

Begularity  of  Commitment. — Where  a  person  is  in  custody  under  a 
warrant  or  order  of  commitment,  the  legality  of  the  imprisonment  depends 
upon  the  validity  of  the  warrant  or  order.  He  may,  therefore,  test  the 
validity  of  the  legal  process  by  virtue  of  which  he  is  detained  by  means 
of  the  writ  of  habeas  corpus.  The  jurisdiction  of  the  Court  on  luibeas 
corpus  in  such  cases  has  been  thus  expressed :  If  it  appears  clearly  that 
the  fact  for  which  the  party  is  committed  is  no  crime ;  or  that  it  is  a  crime 
but  he  is  committed  for  it  by  a  person  who  has  no  jurisdiction,  the  Court 
discharges.  If  doubtful  whether  a  crime  or  not,  or  whether  the  party 
be  committed  by  a  competent  jurisdiction,  or  if  it  appears  to  be  a  crime  but 
a  bailable  one,  the  Court  bails  him.  If  an  offence  not  bailable,  and  committed 
by  a  competent  jurisdiction,  the  Court  remands  or  commits  him  ( JVilmot's 
Opinions,  p.  106).  But  a  writ  of  habeas  corpus  is  not  grantable  in  general 
.  where  the  party  is  in  execution  on  a  criminal  charge  after  judgment  on  an 
indictment  according  to  the  course  of  the  common  law  (see  Ex  p)arte  Lees, 
1868,  El.  B.  &  E.  828),  nor  in  the  case  of  a  commitment  for  contempt  by 
either  House  of  Parliament  or  by  a  Court  of  record  (Burdett  v.  Abbot,  1811, 
14  East,  1:  ease  oHhe  Sherif  of  Mirldlesex,  1840,  11  Ad.  &  E.  273;  Ex  parte 
Fernandez,  1861,  10  C.  15.  N.  S.  3). 

As  to  the  essentials  to  the  validity  of  a  warrant  or  an  order  of  commit- 
ment, see  Warrant;  Commitment;  Conviction;  see  also  General 
Warrant  ;  Contempt  of  Court  ;  Summary  Conviction.  For  further  infor- 
mation on  this  subject,  see  Burn,  Justice  of  the  Peace,  tit.  "  Commitment " ; 
Paley  on  Summary  Convictions,  7th  ed.,  1892. 

No  order  for  the  issue  of  a  writ  of  habeas  corpus  will  be  granted  where 
the  validity  of  any  warrant,  commitment,  order,  conviction,  inquisition,  or 
record  is  to  be  questioned,  unless  at  the  time  of  moving  a  copy  of  such 
warrant,  etc.,  verified  Ijy  affidavit,  be  produced  and  handed  to  the  officer  of 
the  Court  before  the  motion  be  made,  or  the  absence  thereof  accounted  for 
to  the  satisfaction  of  the  Court  (Crown  Office  Rules,  1886,  r.  35). 

See  generally  as  to  the  issue  of  the  writ  of  habeas  corpus  to  test  the 
regularity  of  commitments.  Ex  parte  Allen,  1834,  3  Nev.  &  M.  35  ;  B.  v.  Dunn, 
1840,  9  Car.  &  P.  509  ;  In  re  Bichard  Dunn,  1847,  5  C.  B.  215 ;  Ex  pa.rie 
Neivton,n^^,  13  Q.  B.  716 ;  B.  v.  Lees,  1858,  27  L.  J.  Q.  B.  403 ;  Ex  parte 
Cross,  1857,  2  H.  &  N.  354 ;  In  re  Timson,  1870,  L.  R.  5  Ex.  257. 

In  cases  where  the  conviction  itself  is  illegal  or  defective,  as  distin- 
guished from  cases  where  the  commitment  is  defective,  it  is  necessary  to 
obtain  a  writ  of  certiorari  directed  to  the  convicting  magistrate  to  return 
the  conviction  into  the  Queen's  Bench  Division,  in  addition  to  the  habeas 
corpvji  to  bring  up  the  warrant  (see  In  re  Allison,  1854,  10  Ex.  561 :  Ex 
parte  Timson,  1870,  L.  R.  5  Ex.  257). 

As  to  the  nature  of  the  writ  of  certiorari,  the  purposes  for  which  it  is 
applicable,  and  the  procedure  in  obtaining  it,  see  the  article  Certiorari  ; 
see  also  Short  and  Mellor,  Crown  Office  Practice,  ch.  iv. ;  and  Paley  on 
Summary  Convictions,  7th  ed.,  1892,  ch.  v. 

Extradition  Cases. — Where  a  person  is  committed  by  a  magistrate  on 
the  application  of  a  foreign  Government  for  extradition  in  respect  of  an 
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offence  committed  abroad,  he  may  by  means  of  habeas  corpus  test  the 
validity  of  his  commitment.  The  police  magistrate  when  committing  a 
prisoner  for  extradition  must  inform  him  that  he  will  not  be  surrendered 
until  after  the  expiration  of  fifteen  days,  and  that  he  has  a  right  to  apply 
for  a  writ  of  habeas  corpus.  The  period  of  fifteen  days  may  be  extended  by 
the  Secretary  of  State  (see  Extradition  Act,  1870,  33  &  34  Vict.  c.  52,  ss.  3 
and  11). 

As  to  the  law  and  procedure  relating  to  the  extradition  of  fugitive 
criminals,  see  the  article  Extradition.  See  also  the  Extradition  Act,  1870, 
33  &  34  Vict.  c.  52 ;  the  Extradition  Act,  1873,  36  &  37  Vict.  c.  60,  and  the 
various  treaties  to  which  those  Acts  have  been  applied  by  Orders  in  Council 
horn  time  to  time  ;  reference  should  also  be  made  to  Clarke  on  Extradition, 
3rd  ed.,  1888. 

Xo  one  may  be  surrendered  for  extradition  in  respect  of  an  offence  of  a 
poHtical  character  (see  Extradition  Act,  1870,  s.  3  (1)).  The  decision  of  a 
magistrate  who  commits  a  prisoner  for  extradition  that  the  offence  charged 
is  not  of  a  political  character,  may  be  re^'iewed  by  the  Court  on  an  applica- 
tion for  a  writ  of  habeas  corpus  {In  re  Castioni,  [1891]  1  Q.  B.  149).  Xor 
may  anyone  be  surrendered  if  he  proves  to  the  satisfaction  of  the  Court 
that  the  requisition  for  his  surrender  has  been  made  with  a  \'iew  to  try  to 
punish  biTn  for  an  offence  of  a  poUtical  character  (Extradition  Act,  1870, 
s.  3  (1)).  This,  however,  appUes  only  to  an  offence  of  a  political  character 
which  has  already  been  conmiitted  (see  In  re  Arton,  [1896]  1  Q.  B.  108). 

The  following  are  important  decisions  on  habeas  corpus  in  extradition 
cases : — Hx  parte  Bouvier,  1872, 12  Cox  C.  C.  303 ;  Ex  parte  Counhaye,  1873, 
42  L.  J.  Q.  B.  217 :  Ex  parte  IFilson,  1877,  3  Q.  B.  D.  42 ;  Ex  parte 
Laxandier,  1881,  15  Cox  C.  C.  329 ;  Ex  parte  Ganz,  1882,  9  Q.  B.  D.  93 ; 
Ex  parte  Weil,  1882,  ibid.  701 ;  ExparU  Maurer,  1883, 10  Q.  B.  D.  513 ; 
Ex  parte  Woodhall,  1888,  57  L.  J.  M.  C.  71 ;  Ex  parte  Guerin,  1888, 16  Cox 
C.  C.  596  ;  In  re  Castioni,  [1891]  1  Q.  B.  149 ;  In  re  Meunier,  [1894]  2  Q.  B. 
415 ;  In  re  Arton,  No.  1,  [1896]  1  Q.  B.  108 ;  In  re  Galwey,  [1896]  1  Q.  B. 

10;  In  re  Arton,  No.  2,  [1896]  1  Q.  B.  509). 
Military  Custody. — Where  a  person  is  detained  illegally  in  military 
stody  his  remedy  is  by  writ  of  habeas  corpus  directed  to  the  ofiBcer 
detaining  him.  Thus  the  writ  has  been  granted  to  a  person  under 
mihtary  arrest  on  the  ground  that  he  was  not  speedily  brought  to  trial  by 
court-martial  pui-suant  to  military  law  (see  Ex  parte  Blake,  1814,  2  M.  &  S. 
428).  The  Courts  have  power  upon  habeas  corpus  to  examine  the  merits  of 
naval  or  mihtary  proceedings  and  the  l^aHty  of  imprisonment  under  colour 
of  naval  or  mihtary  authority  (see  Wolfe  Tone's  case,  1798,  27  St.  Tri  614 ; 
R.  V.  Suddis,  1801,  1  East,  306  ;  In  re  Allen,  1860,  3  EL  &.  EL  338;  In  re 
Douglas,  1842,  3  Q.  B.  825 ;  R  v.  Cuming  and  Another,  Ex  parte  Hall, 
'387, 19Q.  B.  D.  13). 

Bail.  —  In  the  case  of  an  improper  refusal  of  bail,  the  remedy  at 
common  law  was  by  habeas  corpus  (see  4  Inst.  290).  Lender  the  present 
practice,  however,  there  are  two  modes  of  procedure  by  which  a  prisoner  may 
be  admitted  to  bail,  the  Crown  Office  Eules  providing  that  appHcations  for 
bail  in  felony  or  misdemeanour  must  in  the  first  instance  be  made  by 
summons  before  a  judge  at  chambers  for  a  writ  of  habeas  corpus,  or  to  show 
cause  why  the  defendant  should  not  be  admitted  to  bail,  either  before  a  judge 
at  chambers  or  before  a  justice  of  the  peace,  in  such  amount  as  the  judge 
may  direct  (C.  O.  E.  1886,  r.  122V     The  application  by  summons  to  admit 
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to  bail  being  the  more  convenient  procedure  is  usually  adopted,  but 
the  writ  of  habeas  corpus  may  still  be  resorted  to  in  any  case  as  a  means 
of  obtaining  bail,  and  in  some  cases,  e.g.  where  a  magistrate  has  refused  to 
accept  the  sureties  tendered,  application  for  a  habeas  corpus  would  be  the 
proper  course  (see  Short  and  Mellor,  Cr.  Of.  Pr.  p.  381). 

The  application  for  a  writ  of  habeas  corpus  to  obtain  bail  in  cases  of 
felony  or  misdemeanour  must  be  made  by  summons  at  chambers  (C.  0.  R 
1886,  r.  122);  but  the  judge  has  power  to  order  the  writ  to  issue  ex  parte 
in  the  first  instance  (see  ibid.  r.  237). 

As  to  admitting  a  prisoner  under  remand  to  bail  by  habeas  corpus,  see 
B.  V.  Burnett,  1870,  49  L.  T.  at  p.  388 ;  B.  v.  Atkins,  1870,  ibid.  421 ;  B.  v. 
Manning,  1888,  5  T.  L.  E.  139. 

See  generally  as  to  the  circumstances  under  which  a  person  is 
entitled  to  be  admitted  to  bail,  the  article  Bail  ;  see  also  Habeas  Corpus 
Act,  1679,  s.  7. 

The  application  for  a  habeas  corpus  to  admit  to  bail  must  be  supported 
by  affidavit,  a  copy  of  the  warrant  of  commitment  verified  by  affidavit 
must  be  produced  (see  C.  0.  E.  1886,  r.  35),  and  a  copy  of  the  deposi- 
tions verified  by  affidavit  is  also  necessary  (see  B.  v.  Barthelemy,  1852, 
1  Dear.  60). 

For  form  of  writ  of  habeas  corpus  to  bring  up  a  prisoner  to  be  bailed, 
see  C.  0.  E.  1886,  Form  69 ;  for  form  of  notice  of  bail  upon  habeas  corpus, 
ibid.,  Form  74. 

If  bail  be  granted,  the  defendant  and  his  sureties  must  enter  into 
recognisances  to  appear  at  the  next  assizes  or  sessions  (for  form  of 
recognisance,  see  ihid.,  Form  75).  The  prisoner  is  then  entitled  to  be 
released  on  his  bail. 

Custody  of  Infants. — In  the  application  of  the  writ  of  habeas  corpus  to 
cases  involving  the  right  to  the  custody  of  infants,  the  original  scope  of 
the  writ  appears  to  have  been  somewhat  extended. 

The  writ  originally  afforded  a  remedy  for  illegal  imprisonment,  and 
was  invoked  at  the  instance  of  the  prisoner ;  in  later  times  an  unauthorised 
detention  of  a  child  from  the  legal  custody  of  its  parents  or  guardians  has, 
for  the  purpose  of  the  issue  of  the  writ,  been  regarded  as  equivalent  to 
imprisonment. 

The  writ  may  issue  at  the  instance  of  a  parent  or  guardian,  not  only 
without  the  privity  of  the  child,  but  even  against  its  express  wishes  (see 
the  American  decisions  in  The  People  v.  Mercein,  3  Hill,  399 ;  The 
Commonwealth  v.  Hamilton,  6  Mass.  273).  Nor  is  it  necessary  to  allege 
that  any  force  or  restraint  is  used  towards  the  infant  by  the  person  in 
whose  custody  it  is  (see  Ex  parte  M'Clellan,  1831,  1  Dowl.  P.  C.  81).  A 
child  is,  in  fact,  supposed  to  be  unlawfully  imprisoned  when  unlawfully 
detained  from  its  parent  or  guardian  or  other  person  legally  entitled  to  its 
custody  (see  per  Lord  Campbell,  C.J.,  B.  v.  Maria  Clarke,  1857,  7  El.  & 
Bl.  at  p.  193  ;  see  also  B.  v.  Greenhill,  1836,  4  Ad.  &  E.  624  ;  In  re  Hake- 
will,  1852,  12  C.  B.  223).  But  where  a  child  has  arrived  at  years  of  dis- 
cretion, the  Court  will  consult  its  wishes  before  making  an  order  as  to  its 
custody  (see  B.  v.  Howes,  1860,  30  L.  J.  M.  C.  47 ;  In  re  Connor,  1863,  16 
Jr.  C.  L.  112 ;  In  re  Agar-Ellis,  1883,  24  Ch.  D.  at  p.  326). 

Formerly  there  was  some  divergence  in  the  rules  as  to  the  custody  of 

■  infants  as  administered  in  the  Courts  of  common  law  and  in  the  Courts  of 

equity.     Now,  however,  by  virtue  of  the  Judicature  Act,  1873  (36  &  37 

Vict.  c.  66,  8.  25  (10)),  the  jurisdiction  of  the  Courts  is  concurrent,  but  in 
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the  exercise  of  that  jurisdiction  the  rules  of  equity  are  to  prevail  (see 
In  re  Goldm'ortky,  1876,  2  Q.  B.  D.  75;  In  re  Ethel  Broicn,  1884,  13 
Q.  B.  D.  614 ;  R.  v.  Gyngall,  [1893]  2  Q.  B.  231). 

Where  the  head  of  an  institution  for  destitute  children  in  which  a 
child  had  been  placed  had,  without  authority  from  the  parent  of  the  child, 
handed  him  over  to  another  person  to  be  taken  to  Canada,  and  alleged 
that  he  did  not  know  where  the  child  was,  it  was  held,  on  an  appli- 
cation by  the  parent  for  a  writ  of  habeas  corpus,  that  the  writ  ought  to 
issue  on  the  ground  that  the  applicant  was  entitled  to  require  a  return 
to  be  made  to  the  writ  so  that  the  facts  might  be  more  fully  investigated 
(Barnardo  v.  Ford,  Gossage's  case,  [1892]  App.  Cas.  (H.  L.)  326,  disapproving 
R.  V.  Barnardo,  Tycs  case,  1889,  23  Q.  B.  D.  305). 

The  authority  of  a  foreign  parent  over  his  child  is  recognised  in 
England  only  to  the  extent  to  which  an  English  parent  would  have 
similar  authority,  the  question  being  governed  by  English  law  (see 
Johnstone  v.  Beattie,  1843,  10  CI.  &  Fin.  113).  And  as  a  matter  of  inter- 
national comity,  the  authority  of  a  foreign  guardian  is  generally 
recognised,  though  strictly  he  has  no  rights  over  a  ward  in  England  {ibid.; 
Stuart  V.  Bute,  1861,  9  H.  L.  440 ;  Xuf/ent  v.  Vetzcra,  1866,  L.  E.  2  Eq. 
704 ;  Bi  Savini  v.  Lousada,  1870, 18  W.  E.  425).  But  on  an  application  by 
habeas  corpus  by  the  attorney  of  a  foreign  father,  who  was  abroad,  for  the 
custody  of  his  children,  who  were  living  in  England  with  their  mother,  the 
Court  refused  to  hand  them  over  to  the  father's  agent,  no  valid  reason 
being  shown  for  the  father  not  attending  personally  to  receive  them 
(R.  V.  Scherschewsky,  1892,  8  T.  L.  E.  571 :  see  also  In  re  Preston,  1847, 
5  D.  &  L.  233). 

For  the  general  law  relating  to  the  rights  of  custody  and  education 
of  infants  reference  should  be  made  to  the  articles  IxFAiJTS ;  Parekt  and 
Child  :  see  also  the  Custody  of  Infants  Act,  1873  (36  &  37  Vict.  c.  12) ; 
the  Guardianship  of  Infants  Act,  1886  (49  &  50  Vict.  c.  27) ;  the  Custody  of 
Children  Act,  1891  (54  &  55  Vict.  c.  3):  R.  v.  Nash,  1883,  10  Q.  B.  D.  454; 
In  re  Agar-EUis,  1883,  24  Ch.  D.  317 ;  In  re  Scanlan,  1888,  40  Ch.  D.  200 : 
;  Barnardo  v.  M'Hugh,  [1891]  App.  Cas.  (H.  L.)  388,  affirming  R.  v.  Bar- 
'  ruirdo,  Jones'  case,  [1891]  1  Q.  B.  194 ;  In  re  M'Grath,  [1892]  2  Ch.  496 ; 
R.  V.  Gyngall,  [l^n]  2  Q.  B.  231;  Ex  parte  Emerson,  1895,  11  T.  L.  E. 
218 ;  In  re  Xeioton,  [1896]  1  Ch.  740 ;  In  re  A.  &  B.  (Infants),  [1897] 
Ch.  786. 

Husband  and  Wife. — The  writ  would  lie  at  the  instance  of  a  husband 
to  regain  the  custody  of  his  wife  who  is  being  wrongfully  detained  from 
him  against  her  consent ;  for  a  husband  at  common  law  is  entitled  to  the 
custody  of  his  ^vife  as  against  all  other  persons  (see  Atwood  v.  Aticood, 
1718,  Fin.  Free.  492;  In  re  Cochrane,  1840,  8  Dowl.  P.  C.  630;  In  re  Price, 
j  1860,  2  F.  »&  F.  263 ;  see  also  Husband  A^•D  Wife). 

1        But  it  has  been  held  that    a  husband    has    not  such  a   right  to  the 

custody  of  his  wife's  pereon  as  a  father  has  to  that  of  his  child ;  a  wife  is 

entitled  to  exercise  judgment  and  discretion  (see  Ex  parte  M'Clellan,  1831, 

Dowl.  P.  C.  81 ;  R.  v.  Leggatt,  1852,  18  Q.  B.  784).     So  where  a  wife  had 

left  her  husband  on  account  of  his  ill-usage,  and  had  gone  to  her  mother 

,  for  protection,  and  was  ready  to   swear  the    peace   against  her  husband, 

j  the  Court   refused  to   order  her  to   be   delivered   up  to   him  (see  R.  v. 

;  Brooke  and   Another,  Anne    Gregm-ys   case,  1766,    4   Burr.    1991).     And 

I  where  a  wife   by  her  own   desire  is  living  apart  from  her  husband,  and 

IS  under  no  restraint,   the  Court  will  not  grant  a  haheas   corpus  on  the 
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application  of  her  husband  for  the  purpose  of  restoring  her  to  his  custody 
(see  B.  V.  Leggatt,  1852,  18  Q.  B.  784).  The  tendency  of  modern  decision 
appears  to  be  against  restoring  a  wife  to  her  husband  on  habeas  corpus 
where  she  remains  away  from  him  by  her  own  wish. 

Moreover,  a  wife  is  entitled  to  a  habeas  corpus  directed  to  her  husband 
where  he  restrains  her  without  right,  e.g.  after  a  separation  deed  has 
been  executed  (see  R.  v.  Lister,  1721,  8  Mod.  22).  In  a  recent  case  a 
writ  of  habeas  corpius  was  issued  on  behalf  of  a  wife  directed  to  her 
husband,  in  whose  custody  she  was  forcibly  detained.  On  the  return  to 
the  writ  the  husband  stated  that  he  was  entitled  to  keep  her  in  confine- 
ment in  order  to  enforce  restitution  of  conjugal  rights.  The  return  was 
held  to  be  bad,  and  the  wife  ordered  to  go  free  (see  B.  v.  Jackson,  [1891] 

1  Q.  B.  671,  where  the  earlier  cases  on  the  subject  are  reviewed;  and 
In  re  Cochrane,  1840,  8  Dowl.  P.  C.  6o0,  is  overruled). 

Lunatics. — The  writ  of  habeas  corpus  is  available  to  compel  the  pro- 
duction before  the  Court  of  persons  who  are  illegally  detained  in  private 
custody  under  the  pretence  of  insanity  or  lunacy  (see  B.  v.  Turlington, 
1761,  2  Burr.  1115  ;  In  re  Greemvood,  1855,  24  L.  J.  Q.  B.  148;  see  also 
In  re  Elton,  reported  in  the  Times  newspaper  1st  May  1896).  When  a 
person  is  alleged  to  be  detained  as  a  lunatic  without  cause,  the  Court  will 
frequently  order  a  medical  examination  to  be  made,  the  motion  for  the 
writ  of  habeas  corpus  standing  over  until  the  result  of  the  examination  is 
known  (see  B.  v.  Wright,  1760,  2  Burr.  1100  ;  B.  v.  Turlington,  1761,  sup)ra; 
B.  V.  Biall,  1860,  11  Ir.  E.  C.  L.  (N.  S.)  279).  A  strong  case  will  have  to 
be  made  out  before  the  writ  will  be  granted  on  the  ground  of  a  wrongful 
confinement  as  a  lunatic,  owing  to  the  inconvenience  which  would  resuh 
from  the  issue  of  the  writ  on  a  groundless  application  (see  B.  v.  William 
Clarice,  1762,  3  Burr,  1362).  There  must  either  be  an  affidavit  by  the 
alleged  lunatic  himself,  or  it  must  be  clearly  shown  that  he  is  prevented 
from  making  one  (see  Ex  parte  Child,  1854,  15  C.  B.  238 ;  see  also  In  re 
Parker,  case  of  the  Canadian  Prisoners,  1839,  5  Mee.  &  W.  32  ;  and  In  re 
Carter,  1893,  95  L.  T.  37).  See  further  as  to  the  legality  of  detention  of 
persons  on  the  ground  of  lunacy,  the  article  Asylums. 

Miscellaneous  Cases. — It  is  impossible  to  exhaustively  catalogue  the 
different  purposes  for  which  the  writ  of  habeas  corpus  provides  an  effective 
remedy,  extending  as  it  does  to  all  cases  of  wrongful  confinement.  The 
writ  has  been  used  to  secure  the  freedom  of  a  slave  who,  having  been 
brought  to  England  by  his  master,  left  his  service  and  refused  to  return, 
and  was  subsequently  seized  by  his  former  master  and  handed  over  to 
the  custody  of  the  captain  of  a  ship.  It  was  held  that  a  person  forcibly 
detained  in  England  as  a  slave  is  entitled  to  be  discharged  on  habeas  corpus 
(Sommersett's  case,  1772,  20  St.  Tri.  1 ;  see  also  Shanley  v.  Harvey,  1762, 

2  Eden,  126).  But  when  a  slave  having  been  brought  to  England 
voluntarily  went  abroad  with  her  owner,  it  was  lield  that  upon  returning 

■  voluntarily  to  a  country  where  slavery  was  legal,  she  reverted  to  the 
condition  of  a  slave  (case  of  the  slave  Grace,  1827,  2  Hag.  Adm.  94). 
The  writ  was,  in  one  case,  issued  upon  the  allegation  that  a  helpless  and 
ignorant  foreigner  had  been  brought  into  this  country  and  exhibited 
against  her  consent  (case  of  the  Hottentot  Venus,  1810,  13  East,  195 ;  1- 

•  R  R.  320).  The  writ  is  also  available  in  cases  of  illegal  impressment  for 
the  army  or  navy  (as  to  which  see  the  article  Impressment;  see  alsoi 
Ex  parte  ^oa:,  1793,  5  T.  B.  276;  2  R.  R.  596;  Ex  parte  Hamson,  1806,1 
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2  Sm.  408).    This  application  of  the  writ  is,  however,  at  the  present  day  of 
merely  historical  interest,  impressment  not  being  resorted  to. 

Cases  in  which  Habeas  Corpus  will  not  be  gbanted. — It  may  be 
stated  generally  that  there  are  two  classes  of  cases  in  which  an  application 
for  a  writ  of  habeas  corpv^  may  be  refused — (1)  Cases  which  are  expressly 
excepted  by  the  provisions  of  the  Habeas  Corpus  Act,  1679 ;  and  (2)  cases 
in  which  no  probable  ground  for  relief  is  shown  (except  such  cases  as  iaU 
within  sec.  10  of  the  same  Act). 

Sec.  2  of  the  Halieas  Corpus  Act,  1670,  expressly  excepts  from  the 
provisions  of  the  Act  persons  who  are  committed  "  for  felony  or  treason 
plainly  expressed  in  the  warrant  of  commitment,"  and  also  "  persons 
convict  or  in  execution  by  legal  process."  Such  pei-sons,  therefore,  are  not 
entitled  to  the  writ  of  habeas  corpus  either  during  the  law  sittings  or  in 
vacation. 

Thus  the  writ  is  not  generally  issuable  wliere  a  party  is  in  execution 
of  a  legal  sentence  after  con\-iction  on  indictment  {Ex  parte  Lees,  1860, 
El.  B.  &  E.  828),  or  in  cases  of  commitment  for  contempt  by  either 
House  of  Parliament  {Burdett  v.  Abbot,  1811,  14  East,  1;  case  of  the 
Sheriff  of  Middlesex,  1840,  11  Ad.  &  E.  273),  or  by  a  Court  of  record 
(Ex  parte  Fernandez,  1861,  10  C.  B.  N.  S.  3;  see  also  In  re  Clarlr,  1842, 
11  L.  J.  Q.  B.  75).  And  the  writ  will  not  be  granted  where  it  would 
falsify  the  record  of  a  Court  which  shows  jurisdiction  on  the  face  of  it 
(Ex  parte  JVewton,  1855,  24  L.  J.  C.  P.  148)..  nor  where  the  effect  of  it 
would  be  to  review  the  judgment  of  a  superior  Court  which  may  be 
reviewed  on  writ  of  error  (In  re  Dunn,  1847,  17  L.  J.  C.  P.  97)  ;  nor  to 
enable  a  person  in  custody  to  appear  in  Court  merely  for  the  purpose  of 
arguing  his  case  in  person  (Weldon  v.  Xeal,  1885,  15  Q.  B.  D.  471). 

With  regard  to  the  necessity  for  showing  some  proliable  ground  for 

relief,  the  writ  is  gianted  on  motion  because  it  cannot  be  had  of  course 

(see  per  Vaughan,  C.J.,  Bushel's  case,  1670,  Vaugh.  135  :  see  also  Crowley  s 

case,  1818,  2  Swans.  I;  R.y.  Hohhouse,  1820,  3  Barn.  &  Aid.  420) :  and  it  is 

;  pointed  out  by  Blackstone  (Com.  bk.  iii.  ch.  viii.)  that  if  it  issued  of  mere 

course  without  showing  to  the  Court  or  judge  some  reasonable  groimd  for 

awarding  it,  a  traitor  or  felon  under  sentence  of  death,  a  soldier,  a  mariner 

in  the  king's  service,  a  child,  relation,  or  a  domestic  confined  for  insanity 

or  other   prudential  reasons,   might  obtain   a  temporary  enlargement  by 

'  suing  out  a  habeas  corpus,  though  sure  to  be  remanded  as  soon  as  brought 

up  to  the  Com-t,  and  therefore  Sir  Edward  Coke,  C.J.,  did  not  scruple  to 

i  deny  a  habeas  corpus  to  one  confined  by  the  Court  of  Admiralty  for  piracy, 

i  there  appearing  upon  his  own  showing  sufficient  gi-omids  to  confine  him 

I  (see  2  Ptolle,  138).     But  in  cases  within  sec.  9  of  the  Habeas  Corpus  Act, 

1679,  a  judge  at  chambers  in  vacation  may  perhaps  be  obliged  to  gi-ant 

the  writ  as  of  course  (see  per  Best,  J.,E.  v.  Hobhouse,  1820,  3  Barn.  & 

Aid.  at  p.  425). 

The  writ  of  habeas  corpus  does  not  lie  to  free  an  alien  enemy  who  is  a 
prisoner  at  war  (see  The  Three  Spanish  Sailors'  case,  1779,  2  Black.  W. 
1324;  see  also  R.  v.  Schierer,  1759,  2  Burr.  765). 

A  master  is  not  entitled  to  a  habeas  corpus  iox  the  purpose  of  regaining 
the  custody  of  an  apprentice  who  of  his  own  accord  has  entered  the 
se^^dce  of  another  person,  the  object  of  the  writ  being  merely  to  protect 
personal  Hberty  (see  R.  v.  Reynolds,  1795,  6  T.  E.  497;  R.  v.  Edwards, 
;1T98,  7  T.  E.  745;  Ex  parte  Landsdcncnc,  1804,  5  East,  38  :  Ex  parte  Gill, 
1806,  7  East,  376). 
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It  should  be  added  that  the  writ  of  habeas  corpus  being  intended  to 
facilitate  the  release  of  persons  actually  detained  in  unlawful  custody  is 
merely  remedial,  and  will  not  be  issued  for  punitive  purposes  (see  the 
judgments  of  the  House  of  Lords  in  Barnardo  v.  Ford,  [1892]  App.  Cas. 
pp.  332-340). 

Application  for  the  Writ. — Hoio  made. — Application  for  the  writ, 
whether  at  common  law  or  under  the  Habeas  Corpus  Act,  1679,  may  be 
made  during  the  law  sittings  either  to  a  Divisional  Court  or  to  a  judge  at 
chambers  (C.  0.  R.  1886,  rr.  235  and  254). 

During  the  vacation  the  application  may  be  made  to  a  judge  at 
chambers  (case  of  Leonard  Watson  and  Others,  1839,  9  Ad.  &  E.  731). 

In  all  criminal  matters  and  causes  on  the  Crown  side  of  the  Queen's 
Bench  Division  the  writ  of  habeas  corpns  must  be  issued  from  the  Crown 
Office  (see  In  re  Taylor,  1803,  3  East,  232 ;  Fastons  case,  1840,  12  Ad. 
&  E.  645). 

The  practice  on  the  Crown  side  of  the  Queen's  Bench  Division  is  now 
regulated  by  the  Crown  Office  Rules  of  1886.  Under  these  rules  the 
application  for  a  habeas  cor2ms  may  be  made  to  the  Court,  i.e.  a  Divisional 
Court  of  the  Queen's  Bench  Division  (see  ibid.  rr.  235  and  254),  or  a  judge 
(ibid.  V.  235).  Where  the  application  is  made  to  the  Court  it  must  be 
made  by  motion  for  an  order,  which,  if  the  Court  so  direct,  may  be  made 
absolute  ex  parte  for  the  writ  to  issue  in  the  first  instance  :  or,  if  the 
Court  so  direct,  they  may  grant  an  order  nisi  {ibid.  r.  236).  Where  the 
application  is  made  to  a  judge,  he  may  order  the  writ  to  issue  ex  parte 
in  the  first  instance,  or  may  direct  a  summons  for  the  writ  to  issue  {ibid. 
r.  237).  No  summons  to  show  cause  before  a  judge  at  chambers  can, 
however,  be  issued  without  leave  of  a  judge  upon  an  ex  2)cirte  application 
for  a  writ  of  habeas  corpus  {ibid.  r.  305  (c)).  In  all  proceedings,  civil  or 
criminal,  on  the  Crown  side  at  chambers,  the  summons  must  be  issued 
from,  and  drawn  up  at,  the  Crown  Office  {ibid.  r.  304 ;  for  form  of  summons 
for  writ  of  habeas  corpus,  see  ibid.  Form  174). 

It  has  been  the  practice  of  recent  years  for  the  writ  to  be  granted  by 
a  judge  at  chambers  during  the  law  sittings  as  well  as  in  vacation.  An 
application  for  a  habeas  corpus  should,  however,  as  a  rule,  only  be  made 
to  a  judge  in  chambers  during  the  vacation,  excepting  in  cases  involving 
the  custody  of  infants  (see  Short  and  Mellor,  Cr.  Of.  Pr.  pp.  108,  352).  But 
in  cases  relating  to  the  custody  of  children  the  application  should,  even  during 
the  law  sittings,  be  made  in  the  first  instance  to  a  judge  at  chambers.  In 
extradition  cases,  on  the  other  hand,  during  the  sittings  the  application 
must  always  be  made  to  the  Court,  the  Crown  Office  Rules  expressly  pro- 
viding that  no  application  for  a  writ  of  habeas  corpus  on  a  warrant  of 
extradition  shall  be  made  to  a  judge  at  chambers  during  the  sittings  {ibid. 
V.  238).  It  is  tlie  practice  in  extradition  cases  to  apply  on  affidavit  for  a 
rule  nisi  calling  on  the  Home  Secretary,  the  chief  metropolitan  magistrate, 
and  the  foreign  Government  to  sliow  cause  why  the  writ  should  not  issue 
(see  Ex  parte  Ganz,  1882,  9  Q.  B.  D.  93  n). 

As  to  the  practice  with  regard  to  motions  on  the  Crown  Office  side,  set' 
Crown  Office  Rules,  1886,  rr.  250-260. 

On  an  application  to  the  Court,  the  motion  should,  as  a  rule,  be  made] 
by  counsel  (see  In  re  Newton,  1855,  16  C.  11  at  p.  99);  but  the  Court 
allowed  it  to  be  made  by  a  wife  on  behalf  of  lier  husband  in  Ex  pm'l' 
Cobbett,  1850,  15  Q.  B.  988.     It  is  not,  however,  necessiiry  that  the  i)arty 
imprisoned  or  detained  should  have  expressly  authorised  the  application : 
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Indeed,  the  very  circumstances  of  some  of  the  most  urgent  cases  would 
render  this  impossible.  It  is  sufficient  that  the  application,  whoever  it 
may  be  made  by,  shows  some  probable  ground  for  the  supposition  that 
the  person  on  whose  behalf  it  is  made  is  involuntarily  and  WTongfully 
restrained  or  imprisoned  (see  case  of  the  Hottentot  Venus,  1810,  13  East, 
195).  Where  access  is  denied  to  a  person  alleged  to  be  detained,  applica- 
tion for  a  habeas  coi-jnis  may  be  made  at  the  instigation  of  any  relative, 
friend,  or  agent,  on  affidavit  showing  the  reasons  (see  In  re  Daley,  1860, 

2  F.  &  F.  258 :  In  re  Thompsan,  1860,  30  L.  J.  M.  C.  19 :  see  also  Ashby 
V.  White,  170-i,  14  How.  St.  Tr.,  4th  Resolution,  at  p.  825). 

Affidavit  in  support  of  Application. — The  application  must  be  supported 
by  affidavit,  for  the  writ  of  habeas  corpus,  whether  at  common  law  or 
imder  the  Habeas  Corpus  Act,  1679,  does  not  issue  as  a  matter  of  course, 
but  must  be  granted  on  an  affidaWt  upon  which  the  Court  can  exercise 
its  discretion  as  to  whether  it  shall  issue  or  not  (see  H.  v.  Hobhousc,  1820, 

3  Barn.  &  Aid.  420 ;  see  also  C.  O.  E.  1886,  r.  253).  A  writ  which  issues  on 
a  probable  cause  verified  by  affidavit  is  as  much  a  writ  of  right  as  a  writ 
which  issues  of  course  (see  Wilmot's  Opinions,  1758,  pp.  81,  87,  and  88). 
An  affidavit  is  absolutely  necessary,  either  from  the  party  who  claims  the 
writ  or  from  some  other  person  so  as  to  satisfy  the  Court  that  he  is  so 
3oerced  as  to  be  unable  to  make  it  (see  In  re  Parker,  the  case  of  the  Canadian 
Prisoners,  1839,  5  Mee.  &  W.  32 :  see  also  Ex  jyarte  Child,  1854,  15  C.  B. 
238). 

As  to  the  form  in  which  the  affidavit  is  to  be  drawn,  how  it  must  be 
entitled,  its  contents,  and  how  it  must  be  sworn,  filed,  and  stamped,  see 
Crown  Office  Eules,  1886,  rr.  5-27. 

The  Wkit. — An  order  nisi  is  frequently  gi-anted  in  the  first  instanc€, 
but  when  it  is  necessary,  as  in  many  cases  relating  to  the  custody  of 
children,  the  order  may  by  discretion  of  the  Court  be  made  absolute 
'X  parte  for  the  \mt  to  issue  in  the  first  instance  (see  C.  O.  E.  1886,  r.  236). 

The  writ  must  issue  from  the  Crown  Office  in  all  criminal  matters 
:  Taylor's csise,  1803,  3  East,  232  ;  Eastons  case,  1840,  12  Ad.  &  E.  645). 

Form  of  Writ. — The  following  is  the  form  of  the  writ  of  habca.s 
corpus  ad  subjwiendum,  as  given  in  the  Appendix  to  the  Crown  Office 
Piules,  1886  (Form  Xo.  176)  :— 

Victoria,  by  the  Grace  of  God,  etc.,  to  gi-eeting:  We  com- 

jUiand  you  that  you  have  in  the  Queen's  Bench  Division  of  Our  High  Court 
j:)f  Justice  [or  before  a  judge  in  chambers]  at  the  Eoyal  Courts  of  Justice, 
; London,  immecUately  after  the  receipt  of  tliis  Our  writ,  the  body  of  A.  B., 
i)eing  taken  and  detained  under  your  custody  as  is  said,  together  with  the 
lay  and  cause  of  his  being  taken  and  detained,  by  whatsoever  name  he 
jinay  be  called  therem,  to  undergo  and  receive  all  and  singular  such  matters 
and  things  as  Our  said  Court  [or  judge]  shall  then  and  there  consider  of 
concerning  him  in  this  behalf ;  and  have  you  there  then  this  Our  writ. 

To  be  indorsed. 

By  order  of  Court  [or  Mr.  Justice  ]. 

This  writ  was  issued  by,  etc. 

For  the  old  form  of  the  wi-it  in  Latin,  see  2  InM.  53 ;  R.  v.  Gardner, 
43  Eliz.  Tremaine,  P.  C.  324;  see  also  the  form  used  in  Cams  Wilsons 
'^ase,  1845,  7  Q.  B.  984. 
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As  to  the  practice  with  regard  to  the  drawing  up,  issue,  teste,  and 
service  of  the  writ,  see  C.  0.  R  1886,  rr.  229-234 ;  see  also  Short  and  Mellor, 
Cr.  Of.  Pr.  pp.  353,  354.  As  to  the  notice  to  be  served  with  the  writ,  and 
as  to  the  notice  to  be  served  on  the  committing  magistrates  in  cases  of 
illegal  commitment,  see  C.  O.  E.  1886,  Forms  177  and  178. 

As  to  quashing  the  writ  on  the  ground  of  irregularity  in  its  issue,  or 
that  it  was  obtained  by  fraudulent  misrepresentation,  see  Cams  Wilson's 
case,  1845,  7  Q.  B.  984. 

On  the  argument  of  an  order  nid  for  a  writ  of  habeas  corpus  the  Com't 
may  in  its  discretion  direct  an  order  to  be  drawn  up  for  the  prisoner's 
discharge  instead  of  waiting  for  the  return  of  the  writ  (C.  0.  E.  1886, 
r.  244). 

Disobedience  to  the  Writ. — If  a  writ  of  habeas  corpus  be  disobeyed  by 
the  person  to  whom  it  is  directed,  application  may  be  made  to  the  Court 
on  an  affidavit  of  service  and  disobedience  for  an  attachment  for  contempt 
(C.  0.  It.  1886,  r.  240).  In  vacation  an  application  may  be  made  to  a 
judge  in  chambers  for  a  warrant  for  the  apprehension  of  the  person  in 
contempt  to  be  brought  before  him  or  some  other  judge,  to  be  bound  over 
to  appear  in  Court  at  the  next  ensuing  sittings  to  answer  for  his  contempt, 
or  to  be  committed  to  prison  for  want  of  bail  {ibid. ;  see  also  Habeas  Corpus 
Act,  1816,  ss.  2  and  6). 

Attachment  for  contempt  is  the  appropriate  mode  of  enforcing  obedience 
to  the  writ  of  habeas  corpus,  whether  the  writ  be  issued  at  common  law  or 
under  the  Habeas  Corpus  Act,  1679  (see  R.  v.  Barber,  1758,  2  Ken.  Ld. 
289;  B.  V.  Woodivard,  In  re  Thompson,  1889,  5  T.  L.  E.  565).  An 
attachment  may  issue  against  a  peer  where  he  makes  no  return  to  a  writ 
of  habeas  corpus  {B.  v.  Earl  Ferrers,  1758,  1  Burr.  631). 

A  reasonable  time  will  be  allowed  for  making  the  return  before  grant- 
ing an  attachment  (see  StocMale  v.  Hansard,  1840,  8  Dowl.  P.  C.  474). 

To  compel  obedience  to  a  writ  of  habeas  corpus  there  must  be  a  search 
at  the  Crown  Office  for  the  return,  and  if  not  found,  application  may  be 
made  upon  affidavit  for  an  attachment  (see  Ex  parte  Harrison,  1805,  2  Sm. 
408).  Attachment  will  issue  against  a  party  intentionally  making  a  false 
or  insufficient  return  {In  re  Winton,  1792,  5  T.  E.  89 :  Leonard  Watsons 
case,  1839,  9  Ad.  &  E.  731  ;  In  re  Mattheivs,  1860,  12  Ir.  E.  C.  L.  at  p. 
272),  but  not  where  immaterial  matters  are  untruly  but  unintentionally  set 
forth  in  a  return  (see  per  Lord  Denman,  C.J.,  Leonard  Watsons  case,  1839, 
9  Ad.  &  E.  at  p.  804). 

Attachment  for  disobedience  to  the  writ  in  not  making  a  return  will  not 
be  granted  against  the  person  to  whom  the  writ  is  directed  unless  he  was 
personally  served  with  the  original  writ  {B.  v.  Bowe,  1895,  71  L.  T.  578). 

As  to  the  practice  with  regard  to  attachment  for  contempt,  see  Crown 
Office  Eules,  1886,  rr.  261-276 ;  for  form  of  affidavit  of  service,  ibid.  Form 
No.  179 ;  and  for  form  of  search  at  the  Crown  Office,  ibid.  Form  No.  180. 

Under  the  Habeas  Corpus  Act,  1679,  s.  4,  the  gaoler  or  other  officer' 
neglecting  or  refusing  to  make  the  return  required  by  the  Act  is  liable  to 
forfeit  to  the  party  grieved  for  the  first  ott'ence  £100,  and  for  the  second 
offence  £200,  and  is  incapable  of  holding  or  executing  his  office. 

The  Eeturn. — The  person  to  whom  the  writ  of  habeas  corpus  is  directed 
must  at  the  time  stated  in  the  notice  whicli  is  served  with  the  writ  (see 
C.  0.  E.  1886,  Form  No.  177)  produce  the  body  of  the  person  detaiiuHl, 
and  make  a  formal  return  in  compliance  witli  the  writ. 

Every  writ  of  habeas  corj)us  is  made  returnable  immediately  unless  other- 
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;^-ise  ordered  (see  Habeas  Corpus  Act,  1679  ;  C.  O.  E.  1886,  r.  232  ;  and 
•hid.  Form  No.  176). 

Under  the  Habeas  Corpus  Act,  1816,  s.  2,  a  writ  issued  in  vacation  may 
36  made  returnable  in  Court  in  the  next  term,  and  writs  issued  in  term 
oaay  be  made  returnable  in  vacation  before  a  judge,  where  the  writ  is 
iwarded  too  late  in  the  term  or  vacation  to  be  conveniently  obeyed  within 
i>he  term  or  vacation  respectively. 

"Where,  as  is  usually  the  practice,  the  writ  issues  at  common  law,  a 
reasonable  time  is  allowed  for  making  the  return  (see  Stockdale  v.  Hansard, 
Ex  parte  the  Sheriff  of  Middlesex,  1840,  8  Dowl.  P.  C.  474).  And  in  cases 
imder  the  Habeas  Corpus  Act,  1679,  three  days  after  the  deUvery  of  the 
mit  are  allowed  by  the  statute  for  making  the  return  if  the  distance  the 
prisoner  has  to  be  brought  is  witMn  twenty  miles,  ten  days  if  beyond  that 
distance  and  within  a  himdred  miles,  and  twenty  days  if  beyond  a  himdred 
Qiiles  (see  ibid.  s.  2). 

The  retiu-n  must  contain  a  copy  of  aU  the  causes  of  the  prisoner's 
detainer  indoi*sed  on  the  writ  or  on  a  separate  schedule  annexed  to  it 
(C.  0.  E.  1886,  r.  241).  Facts  showing  a  sufficient  ground  for  detention 
must  be  clearly  and  directly  set  forth  on  the  return  (see  DeyheVs  case,  1821, 
4  Barn.  &  Aid.  243  ;  Soudens  case,  1821,  ibid.  294;  .Task's  case,  1821,  iUd. 
295  ;  In  re  Parker,  1839,  5  Mee.  &  W.  32).  A  return  which  on  the  face  of 
it  is  ambiguous  is  bad  (see  R.  v.  Eoberts,  1860,  2  F.  &  F.  272). 

"Where  the  prisoner  has  lieen  discharged  before  the  return,  that  fact 
must  appear  on  the  return,  though  in  such  case  it  is  not  necessary  to  set 
forth  the  cause  of  taking  and  detainer  (see  R.  v.  Gavin,  1848,  15  Jur.  329, 
note). 

"VYhen  the  writ  is  not  obeyed  by  bringing  up  the  party,  the  return  must 
^tate  very  distinctly  and  unequivocally  the  reasons  why  it  is  not  and 
3annot  be  obeyed  (see  R.  v.  Wint&n,  1792,  5  T.  E.  89). 

The  impossibility  of  producing  the  party  in  obedience  to  the  writ 
i.vould  be  a  sufficient  return,  the  object  of  the  writ  being  remedial  and  not 
ounitive  (see  Barnardo  v.  Ford,  [1892]  App.  Cas.  (H.  L.)  326,  overriding 
[/?.  V.  Barnardo,  Tyes  case,  1889,  23  Q.  B.  D.  305). 

I  As  to  the  form  and  sufficiencv  of  a  return  to  a  writ  of  habeas  cmyu--^, 
'see  the  judgments  in  R.  v.  Winton,  1792,  5  T.  E.  89 ;  R.  v.  Suddis,  1801, 
I  East,  306 ;  Ex  parte  Krans,  1823, 1  Bam.  &  Cress.  258  ;  In  re  Parker,  the 
i2ase  of  the  Canadian  Prisoners,  1839,  5  Mee.  &  W.  32 ;  case  of  Leonard 
\Wats(yn,  1839,  9  Ad.  &  E.  731 ;  R.  v.  Richards.,  1844,  5  Q.  B.  926:  Ex parU 
■Bessett,  1844,  6  Q.  B.  481 ;  R.  v.  Roberts,  1860, 2  F.  &  F.  272 :  In  re  Matthews, 
;1860,  12  Ir.  E.  C.  L.  241 ;  R.  v.  Jackson,  [1891]  1  Q.  B.  671. 

The  retm-n  may  be  amended  or  another  substituted  for  it  by  leave  of 
he  Court  or  a  judge  (C.  O.  E.  1886,  r.  242).  Where  a  return  to  the  writ 
3  made,  the  retm-n  must  first  be  read  and  motion  then  made  for  discharging 
T  remanding  the  prisoner,   or  amending   or   quashing  the  return  (ibid. 

The  Court  or  judge  before  whom  the  writ  is  returnable  in  cases  under 
:he  Habeas  Corpus  Act,  1816,  is  empowered  to  examine  into  the  truth  of 
he  facts  set  forth  in  the  return  by  affidavit  or  affirmation,  and  to  do 
:herein  as  to  justice  shall  appertain  (s.  3).  A  judge  at  chambers  has 
X)wer  in  term  or  vacation  to  refer  the  matter  to  the  Court  (see  ibid.  s.  4  : 
5ee  also  R.  v.  Reader,  1845,  1  Stra.  531  :  In  re  Turner,  1846,  15  L.  J.  M.  C. 
140). 

When  the  return  shows  that  the  party  is  in  execution  after  sentence  on 
ndictment  for  a  criminal  charge,  the  retiu-u  cannot  be  controverted  {R.  \. 
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Suddis,  1801,  1  East,  306 ;  Cams  Wilson's  case,  1845,  7  Q.  B.  984).  But, 
the  Court  have  in  some  cases  allowed  the  return  to  be  controverted ;  and 
where  a  prisoner  is  brought  up  under  a  hahcccs  corpus  issued  at  common 
law,  it  has  been  held  that  he  may  controvert  the  truth  of  the  return  by 
virtue  of  the  Habeas  Corpus  Act,  1816  (see  Bx  parte  Beecliing,  1825,  4 
Barn.  &  Cress.  136). 

Generally,  as  to  the  disputed  question  of  the  admissibility  of  evidence  to 
controvert  the  truth  of  a  return  in  cases  of  the  issue  of  the  writ  at  common 
law,  see  In  re  Crawford,  1849,  13  Q.  B.  613 :  case  of  Leonard  Watson, 
1839,  9  Ad.  &  E.  805 ;  R.  v.  Douglas,  1842,  12  L.  J.  Q.  B.  49  ;  see  also 
Short  and  Mellor,  Cr.  Of.  Pr.  pp.  360-363. 

On  the  return  of  the  writ  pending  the  hearing,  the  prisoner  is  detained, 
not  under  the  authority  of  the  original  warrant,  but  under  the  authority  of 
the  writ  of  habeas  corpus;  and  he  may  be  bailed  or  remanded  from  time  to 
time  at  the  discretion  of  the  Court  (see  B.  v.  Bethel,  1697,  5  Mod.  19). 

Upon  the  argument  before  the  Court  on  the  return  of  a  writ  of  habeas 
corpus  the  party  in  whose  favour  judgment  is  given  must  forthwith  draw 
up  an  order  in  accordance  with  the  decision  at  the  Crown  Office,  and  the 
writ,  and  return,  and  affidavits  must  be  filed  there.  When  the  order  has 
been  made  by  a  judge  at  chambers  the  writ  and  return,  with  the  affidavits, 
and  a  copy  of  the  judge's  order,  must  be  forthwith  transmitted  to  the 
Crown  Office  to  be  filed  (C.  0.  E.  1886,  r.  245). 

Appeal. — No  appeal  lies  from  any  judgment  of  any  judge  of  the  High 
Court  in  any  criminal  cause  or  matter,  except  for  some  error  of  law 
apparent  upon  the  record,  as  to  whicli  no  question  has  been  reserved  for 
consideration  under  the  Crown  Cases  Act,  1848,  11  &  12  Vict.  c.  78  (see 
Judicature  Act,  1873,  36  &  37  Vict.  c.  66,  s.  47).  This,  however,  does  not 
apply  to  appeals  from  chambers  (see  Bx  parte  Pulbrook,  [1892]  1  Q.  B.  at 
p.  90). 

An  appeal,  therefore,  does  not  lie  from  the  decision  of  the  Queen's 
Bench  Division  granting  or  refusing  a  writ  of  habeas  eorp)us  in  any  "  criminal 
cause  or  matter  "  within  the  meanmg  of  sec.  47  of  the  Judicature  Act,  1873. 
Thus  it  has  been  held  that  no  appeal  will  lie  from  a  decision  of  the  Queen's 
Bench  Division  refusing  a  writ  of  habeas  corpus  on  the  application  of  a 
person  in  custody  for  an  alleged  crime  under  the  Extradition  Act,  1870 
{Ex  ptarte  Alice  Woodhall,  1888,  20  Q.  B.  D.  832;  see  also  R.  v.  Weil, 
1882,  9  Q.  B.  D.  701).  So,  where  a  person  has  been  discharged  from 
custody  by  an  order  of  the  High  Court  under  a  habeas  corpus,  the  Court  of 
Appeal  has  no  jurisdiction  to  entertain  an  appeal  (see  Bell  Cox  v.  Hakes, 
1890,  15  App.  Cas.  (H.  L.)  506,  reversing  the  decision  of  the  Court  of 
Appeal  in  20  Q.  B.  D.  1). 

Whether  a  "  cause  or  matter  "  is  criminal  within  the  meaning  of  sec.  47 
of  the  Judicature  Act,  1873,  depends  upon  the  nature  of  the  proceeding, 
not  of  the  subject-matter  of  the  complaint ;  it  is  criminal  if  the  proceed- 
ings are  such  that  they  may,  but  not  necessarily  must,  eventually  end  in 
imprisonment  (see  Seaman  v.  Burley,  [1896]  2  Q.  B.  344). 

It  seems  to  be  somewhat  uncertain  as  to  whether  in  non-criminal  cases 
an  appeal  lies  from  a  refusal  to  grant  a  habeas  corpus.  In  Ex  parte  Bell 
Cox,  1887,  20  Q.  B.  D.  1,  the  Court  appeared  to  consider  that  an  appeal 
would  lie  in  sucli  a  case.  The  question  was  left  open  by  the  House  of 
Lords  in  Bell  Cox  v.  Hakes,  1890,  15  App.  Cas.  506 ;  and  although  the 
question  subsequently  arose  in  R.  v.  Jackson,  [1891]  1  Q.  11  671,  there  was  « 
uo  argument  upon  it  before  the  Court  of  Appeal  (see  ibid.  p.  671,  note  2).      I 
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It  is,  however,  clear  that  where  an  application  for  the  writ  is  refused, 
the  applicant  has  in  every  case  a  right  to  go  from  Court  to  Court  and  make 
a  fresh  application  to  each  Court  in  turn  (see  Ex  parte  Fartingtort,  1845, 
2  Dow.  &  L.  650 ;  and  per  Halsbury,  L.C.,  Bell  Coo:  v.  Hakes,  1890,  15  App. 
Cas.  (H.  L.)  at  p.  514). 

It  is  now  decided  that  where  the  object  of  the  writ  of  habeas  corpus  is 
to  determine  who  is  entitled  to  have  the  custody  and  control  of  an  infant, 
an  appeal  \vill  lie  from  an  order  of  the  Queen's  Bench  Di\ision  directing 
the  issue  of  a  writ  to  bring  the  infant  before  the  Court  (see  R.  v.  Barnardo, 
Janes'  case,  [1891]  1  Q.  B.  194,  affirmed  on  appeal  by  the  House  of  Lords, 
sub.  110711.  Barnardo  v.  M'Hiigh,  [1891]  App.  Cas.  (H.  L.)  388 ;  see  also 
Barnardo  v.  Ford,  [1892]  App.  Cas.  (H.  L.)  327,  affirming  R.  v.  Barnardo, 
Gossages  case,  1890,  24  Q.  B.  1).  283).  The  order  for  the  issue  of  the  writ 
in  such  cases  is  an  order  within  the  meaning  of  sec.  19  of  the  Judicature 
Act,  1873,  and  an  appeal  therefore  lies  from  it  to  the  Court  of  Appeal 
(see  Barnardo  v.  Ford,  [1892]  App.  Cas.  (H.  L.)  326),  but  no  Court  of 
Appeal  ought  lightly  to  interfere  with  the  issue  of  the  writ  (see  per  Lord 
Herschell,  ibid,  at  p.  339). 

It  has  also  been  held  that  an  appeal  lies  to  the  Court  of  Appeal  against 
an  order  for  an  attachment  for  disobedience  to  a  writ  of  habeas  corpus  (see 
R.  V.  Barnardo,  Tyes  case,  1889,  23  Q.  B.  D.  305). 

The  right  of  appeal  without  leave  of  the  judge  or  of  the  Court  of 
Appeal  from  any  interlocutory  order  or  interlocutory  judgment  made  or 
given  by  a  judge  in  cases  where  the  Uberty  of  the  subject  or  the  custody 
of  infants  is  concerned,  is  expressly  reserved  by  the  Supreme  Court  of 
Judicature  (Procedure)  Act,  1894,  57  &  58  Yict.  c.  16,  s.  1  (6)  {%) ;  see  also 
Ex  parte  Emerson,  1895,  11  T.  L.  E.  218. 

Costs. — It  was  formerly  held  that   the  Court  had  no   jurisdiction  to 

order  costs  in  cases  of  habeas  corpus,  though  there  was  always  power  to 

award  an  officer  obeying  the  writ  the  expenses  of  bringing  up  the  prisoner 

(see  In  re  Dodd,  1857,  2  De  G.  &  J.  510 :   see  also  In  re  Cobbett,  1845, 

14  Mee.  &  W.  175). 

1        In  recent  practice,  however,  costs  have  frequently  been  awarded  by 

I  judges  at  chambers  in  cases  relating  to  the  custody  of  infants  (see  Short 

\  and  ^lellor,  Cr.  Of.  Pr.  p.  364:  see  also  Ex  parte  Child,  1854,  15  C.  B. 

j  238). 

I  It  is  now  clear  that  under  sec.  5  of  the  Judicature  Act,  1890,  36  &  37 
!  Vict.  c.  66,  the  Court  has  power  when  granting  an  application  for  a  writ 
;  of  habeas  corpus  to  order  payment  by  the  defendant  of  the  costs  of  the 
successful  party  (see  R.  v.  Jones,  [1894]  2  Q.  B.  382).  But  there  is  no 
jurisdiction  to  grant  costs  against  a  person  who  is  not  on  the  record  (see 
'  In  re  Carter,  1893,  95  L.  T.  37). 

j        As  to  the  costs  on  appeal  in  cases  of  habeas  corpus,  see  Ex  parte  Bell 
Cox,  1887,  57  L.  J.  Q.  B.  at  p.  113. 

I  Other  Kinds  of  Writs  of  Habeas  Corpus  still  in  Use.  —  In 
,  addition  to  the  writ  of  habeas  corpus  ad  subjiciendum,  which  has 
i  been  briefly  discussed,  and  which,  as  stated  above,  is  by  far  the  most 
I  unportant  of  the  writs  of  habeas  corpus,  several  other  kinds  of  writs  of 
I  habeas  corpus  may  still  be  issued  from  the  Crown  side  of  the  Queen's  Bench 
I  Division  for  different  purposes.  The  writs  in  present  use  are,  habeas  corpus 
\  od  testificandum,  habeas  corpus  ad  respondendum,  habeas  corpus  ad  deliber- 
I  andum  and  redpias,  and  habeas  corpus  to  bring  in  the  body  of  a  defendant 
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on  a  return  of  cepi  corpus  (see  Short  and  Mellor,  Cr.  Of.  Pr.  p.  335).  But 
these  writs  are  rarely  resorted  to,  as  alternative  procedure  is  in  some  cases 
available. 

Habeas  Corpus  ad  testificandum. — This  writ  lies  at  common  law  for  the 
purpose  of  bringing  up  a  witness  who  is  detained  in  prison  to  give  evidence. 
The  Habeas  Corpus  Act,  1803,  43  Geo.  iii.  c.  140,  enables  judges  of  the 
High  Court  to  award  writs  of  habeas  corpus  for  bringing  up  prisoners 
detained  in  custody  under  civil  or  criminal  process  before  courts-martial 
and  certain  commissioners  mentioned  in  the  Act  to  give  evidence.  The 
Habeas  Corpus  Act,  1804,  44  Geo.  in.  c.  102,  empowers  any  judge  of  the 
High  Court  at  his  discretion  to  award  writs  of  habeas  corpus  for  bringing 
up  prisoners  before  any  Court  of  record  in  England  or  Ireland  to  be 
examined  as  witnesses.  The  Arbitration  Act,  1889,  52  &  53  Vict.  c.  49, 
s.  18  (2),  enables  the  Court  or  a  judge  to  order  a  writ  of  habeas  corpus 
ad  testificandum  to  issue  to  bring  up  a  prisoner  for  examination  before  an 
official  or  special  referee,  or  before  any  arbitrator  or  umpire. 

Under  the  Criminal  Procedure  Act,  1853,  16  &  17  Vict.  c.  30,  s.  9,  a 
Secretary  of  State  or  judge  of  the  Queen's  Bench  Division  can,  upon 
application  by  affidavit,  issue  a  warrant  or  order  to  bring  up  any  prisoner 
in  gaol  under  any  sentence  or  commitment  (except  under  civil  process)  to 
be  examined  as  a  witness.  This  power  is  extended  to  County  Court  judges 
by  the  County  Courts  Act,  1888,  51  &  52  Vict.  c.  43,  s.  112. 

This  procedure,  as  being  more  convenient,  is  now,  therefore,  usually  used 
in  lieu  of  the  writ  of  habeas  corpus  ad  testificandum,  but  the  writ  must  still  be 
resorted  to  when  the  prisoner,  whose  evidence  is  required,  is  in  gaol  under 
process  in  any  civil  matter. 

Application  for  the  writ  must  be  made  on  affidavit  to  a  judge  at 
chambers  (see  C.  0.  R  1886,  r.  246 ;  for  form  of  writ,  see  ibid.  Porni 
No.  183 ;  see  also  as  to  the  practice,  Jcnhs  v.  Ditton,  1897,  W.  N".  56)'. 

Habeas  Corpus  ad  respondendum. — This  writ  was  formerly  issued  where 
one  person  had  a  cause  of  action  against  another  who  was  confined  iu 
gaol  under  the  process  of  some  inferior  Court,  so  as  to  remove  the  prisoner, 
in  order  to  charge  him  with  the  new  cause  of  action  in  the  superior  Court 
(see  Black.  Com.  bk.  iii.  ch.  viii. ;  Bacon,  Abr.  tit.  Habeas  Corpm 
(A)).  The  writ  may  still  be  used  for  the  purpose  of  bringing  up  prisoners 
detained  in  custody  under  civil  or  criminal  process  before  magistrates  or 
Courts  of  record  for  trial  or  examination  on  any  other  charge  (see 
Short  and  Mellor,  Cr.  Of.  Pr.  p.  368 ;  Short,  Cr.  Of  Rides,  p.  Ill ;  see  also 
the  Habeas  Corpus  Act,  1803,  43  Geo,  iii.  c.  140 ;  Ex  parte  Griffiths,  1822, 
5  Barn.  &  Aid.  730 ;  B.  v.  Day,  1862,  3  F.  &  F.  526). 

Application  for  a  writ  of  habeas  corpus  ad  rcsjoondendum  must  be  made 
on  affidavit  to  a  judge  at  chambers  (C.  0.  K.  1886,  r.  246 ;  for  form  of  writ, 
see  ibid.  Forms  No.  187  and  No.  188). 

Under  the  Crimhial  Law  Amendment  Act,  1867,  3)0  &  31  Vict.  c.  35, 
s.  10,  persons  who  are  in  custody  and  also  under  recognisances  to  come  up 
for  trial  for  any  criminal  offence  may  be  brought  up  on  an  indictment  by 
order  without  the  necessity  for  a  writ  of  habeas  corpus. 

Habeas  Corpus  ad  deliberandum  and  recipias. — These  writs  are  used  to 
remove  prisoners  from  one  custody  to  another  for  the  purpose  of  trial.  j 

Though  the  removal  of  any  subject  of  this  realm  who  is  committed  ' 
to  any  prison  or  in  custody  of  any  officer  for  any  criminal  matter,  except 
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by  habeas  corpus  or  other  legal  writ,  or  in  certain  specified  cases  of 
necessity,  is  forbidden  by  the  Habeas  Corpus  Act,  1679,  s.  9>  various 
modern  statutes  have  enabled  prisoners  to  be  removed  from  one  custody 
to  another  for  different  purposes  (see,  for  example,  the  Central  Criminal 
Court  Act,  1856,  19  &  20  Vict  c.  16,  s.  5:  Prisons  Act,  1865,  28  &  29 
Vict  c.  126,  ss.  63,  64,  and  65:  Criminal  Law  Amendment  Act,  1867,  30 
&  31  Vict  c.  35,  s.  10 ;  Prisons  Act,  1877,  40  &  41  Vict  a  21,  s.  28).  The 
necessity  for  the  issue  of  the  writs  of  habeas  corpus  ad  dtlOterandum  and 
recipias  is  thus  in  many  cases  obviated. 

Under  the  Coimties  of  Cities  Act,  1798,  38  Greo.  m.  c.  52,  s.  3,  in- 
dictments found  by  a  grand  jury  of  any  city  or  town  corporate,  or 
inquisitions  taken  before  the  coroner,  may  be  ordered  by  any  Court  of  oyer 
and  terminer  or  general  gaol  delivery  for  the  county  or  city,  to  be  filed 
with  the  proper  officer  of  the  next  adjoining  county,  and  the  defendants 
removed  by  writ  of  habeas  corpus  issued  by  the  said  Court  By  sec.  4  the 
judges  of  the  King's  Bench  or  justices  of  oyer  and  terminer  or  general  gaol 
delivery  are  authorised  to  cause  persons  in  custody  for  offences  committed 
within  the  county  of  any  city  or  town  corporate  to  be  removetl  by  proper 
writs  of  habeas  corpus  into  the  custody  of  the  sheriff  of  the  next  adjoining 
county  for  trial  As  to  applications  for  the  writs  imder  this  statute,  see 
Short  and  Mellor,  Cr.  Of.  Fr.  p.  371. 

Application  for  writs  of  habeas  corpus  ad  dfliberandum  and  recipias 
must  be  made  on  affidavit  to  a  judge  at  chambers  (see  C.  O.  R.  1886, 
r.  246).  The  application  must  be  for  two  writs,  the  writ  ad  deliberandum 
to  the  gaoler  to  deUver  the  prisoner,  and  the  writ  recipias  to  the  other 
gaoler  to  receive  him  (see  ibid.  r.  248 :  for  forms  of  the  writs,  see  ibid.  Forms 
y.\  185  and  No.  186). 

Habeas  Corpus  on  return  of  Cepi  Corpus. — This  writ  is  in  use  where 
an  attachment  has  been  obtained  against  a  prisoner  in  gaol.  By  means 
of  the  wi-it  the  prisoner  is  brought  before  the  Court  or  before  a  judge  at 
chambers,  and  there  charged  with  the  writ  of  attachment  (see  Attach- 
iiEXT;  CoxTorPT  of  Codttt). 

But  where  the  prisoner  has  been  committed  to  prison  by  the  Court, 
instead  of  issuing  the  writ  of  habeas  corpus  an  order  of  course  may  be 
obtained  at  the  Crown  Office  directing  the  prisoner  to  be  brought  before 
the  Court  (see  C.  O.  E.  1886,  r.  252  (/):  see  also  Short  and  Mellor,  Cr.  Of. 
iV.  p.  411). 

The  writ  is  obtained  on  motion  by  counsel  in  Court,  founded  on 
affidavit  The  Crown  Office  Rules,  1886,'provide  that  if  the  sheriff  returns 
cepi  corpus  to  a  writ  of  attachment  for  contempt,  on  an  application  at  the 
'  Crown  Office  an  order  must  be  drawn  up  for  a  writ  of  habeas  corpus  to 
•  issue  to  bring  in  the  body  of  the  defendant  (r.  263).  For  form  of  affida^'it 
for  habeas  corpm  to  bring  up  a  prisoner  to  be  charged  with  attachment, 
see  C.  0.  R.  1886,  Form  No.  191 ;  and  for  form  of  writ  of  habeas  corpus  on 

Kirn  of  cepi  corpm,  ibid.  Form  No.  192. 
Habitual  Cri  m  i  nal . — There  are  many  enactments  in  the  statutc- 
k  increasing  the  pimishment  of  crimes  tried  imder  the  Summary  Juris- 
diction Acts,  in  the  event  of  a  second  or  subsequent  offence  (see  52  &  53  Vict, 
c  21,  8.  4).  Where  the  pimishment  on  a  second  conWction  exceeds  three 
months'  imprisonment,  the  accused  can,  as  a  general  rule,  elect  to  l^e  tried  on 
indictment  (1879,  c.  49,  s.  17) ;  but  in  some  cases  the  enactments  make  the 
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offence  indictable  ou  a  second  or  third  conviction  (see  Game  Laws, 
Poaching);  and  the  jurisdiction  of  justices  to  try  an  indictable  offence 
summarily  cannot  be  exercised  if  there  is  legal  proof  before  the  Court  of 
a  previous  conviction,  the  effect  of  which  is  to  render  the  offender  liable  to 
penal  servitude  on  a  subsequent  conviction  (1879,  c.  49,  s.  14). 

In  the  case  of  some  indictable  offences,  the  commission  of  a  subsequent 
offence  after  a  previous  conviction  entails  liability  to  severer  pimishment — 

(a)  Simple  larceny  after  previous  conviction  for  felony,  or  an  indictable 
misdemeanour,  or  two  summary  convictions  for  certain  offences  (24  &  25 
Vict.  c.  96,  ss.  7,  8,  9) ; 

(&)  Any  felony  after  a  previous  conviction  for  felony  (7  &  8  Geo.  iv, 
c.  28,  s.  -11 ;  54  &  55  Vict.  c.  69,  s.  1) ; 

(c)  Uttering  base  coin  after  a  previous  conviction  for  the  same  offence 
(24  &  25  Vict.  c.  99,  s.  10 ;  B.  v.  Blahy,  [1894]  2  Q.  B.  170). 

Courts  have  power  to  order  offenders  to  be  subject  to  police  supervision 
where  they  are  convicted  on  indictment  of  "  crime,"  i.e. — 

(a)  Felony,  (h)  uttering  false  or  counterfeit  coin,  (c)  obtaining  goods  or 
money  by  false  pretences  (24  &  25  Vict.  c.  96,  ss.  88-90),  (d)  conspiracy  to 
defraud,  (e)  being  armed  with  intent  to  break  into  a  dwelling-house  in  the 
night  (24  &  25  Vict.  c.  96,  s.  58),  and  have  been  previously  convicted  of 
any  of  these  crimes. 

The  supervision  under  sees.  5,  8  of  the  Act  of  1871,  as  amended  by  sec.  2 
of  the  Act  of  1879  (42  &  43  Vict.  c.  55),  and  extended  by  the  Penal  Servi- 
tude Act,  1891  (54  &  5o  Vict.  c.  69,  s.  4),  requires  the  offender,  after  the 
expiration  of  his  sentence  or  while  at  large  on  licence  or  ticket  of  leave,  to 
reporthimself  to  the  police.  And  bysecs.  7, 17of  the  Act  of  1871, as  modified  by 
sec.  6  of  the  Act  of  1891,  offenders  twice  convicted  are  subjected  to  summary 
punishment  if  convicted  a  third  time  within  seven  years  of  the  expiration  of 
a  sentence  of  imprisonment,  or  seven  years  from  release  on  licence  from 
penal  servitude  or  the  expiration  of  the  sentence.  And  where  a  man  on 
ticket  of  leave  or  licence  is  convicted  again  he  is  liable  to  be  sent  back  to 
penal  servitude  to  serve  his  original  sentence  in  addition  to  the  new  sentence 
(27  &  28  Vict.  c.  47,  s.9;B.  v.  Xing,  [1897]  1  Q.  B.  214,  at  217).  Provision 
is  made  for  photographing,  measuring,  and  registering  criminals  by  the  Acts 
of  1871,  s.  6,  and  1891,  s.  8,  and  regulations  made  in  1877  (St.  E.  &  0.,  Eev., 
vol.  V.  p.  657)  and  1896  (St.  E.  &  0.  1896,  No.  762). 

In  the  case  of  a  woman  twice  convicted  of  "  crime,"  special  power  is  given 
under  sec.  14  of  the  Act  of  1871  to  send  to  an  industrial  school  children 
under  her  care  or  control,  and  under  fourteen,  without  means  of  subsistence 
or  proper  guardianship. 

The  indictment  for  an  offence  after  a  previous  conviction,  to  warrant 
the  increased  sentence  must  contain  a  count  setting  out  the  fact  of  the 
previous  conviction.  The  accused  is  first  arraigned  for  the  subsequent  offence, 
and  if  he  pleads  or  is  found  guilty  he  is  arraigned  as  to  the  subsequent 
offence,  and  unless  he  pleads  guilty  the  jury  are  required  to  find  the  fact. 
The  evidence  is  production  of  a  certificate  of  the  conviction,  and  identifica- 
tion of  the  accused  with  the  person  named  (7  &  8  Geo.  iv.  c.  28,  s.  11 :  6  &  7 
Will.  IV.  c.  Ill ;  24  &  25  Vict.  c.  96,  s.  116;  c.  99,  s.  ;57:  34  &  35  Vict, 
c.  112,  88.  9, 18 ;  Archbold,  Cr.  PL,  2l8t  ed.,  162). 


Habitual  Drunkard. — Provision  was  made  for  the  sequestermg 
of  habitual  drunkards  in  licensed  retreats  by  the  Habitual  Drunkards  Act, 
1879,  42  &  43  Vict.  c.  19.     That  statute— which  was  passed  for  ten  years 
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only — was  made  perpetual  by  the  Inebriates  Act,  1888,  51  &  52  Vict.  c.  19, 
and  it  was  provided  (s.  5,  Act  of  1888)  that  both  statutes  should  be  cited 
as  The  Inebriates  Acts,  1879  and  1888.  The  definition  of  "  habitual 
diunkard"  for  the  pui*poses  of  those  Acts  and  the  law  as  to  licensed 
retreats  is  therefore  discussed  under  the  heading  Inebriates  Acts.  As  to 
the  detention  of  habitual  drunkards  convicted  of  cruelty  to  children,  see 
Cruelty  to  Children,  voL  iv.  at  p.  55.     See  also  Drunkenness. 


Hackney  Carriag'e. — See  Cab:  Excise. 


Hair  Goods. — l.  Factories  for  the  making  of  hair  goods  are  textile 
factories  within  the  Factory  Act,  1878  (41  &  42  Vict.  c.  16,  s.  93).  The 
provisions  of  the  Act  prohibiting  the  taking  of  meals  in  certain  parts  of 
factories  (s.  39)  have  been  extended  by  Home  Office  Order  of  20th 
December  1882  to  those  parts  of  such  a  factory  in  which  hair  goods  are 
sorted  or  dusted  (St.  R.  &  0.,  Re\'ised,  voL  iii.  p.  217). 

2.  MaUcious  damage  to  hair  goods  in  process  of  manufacture  is  a  felony 
within  sec.  14  of  the  MaUcious  Damage  Act,  1861,  and  punishable  by 
penal  servitude  for  life,  or  not  less  than  three  years,  or  by  imprisonment  with 
or  without  hard  labour  for  not  over  two  years  (54  &  55  Vict.  c.  69,  s.  1). 
The  oflence  is  not  triable  at  Quarter  Sessions  (5  &  6  Vict.  c.  38,  s.  1). 


Half  Blood. ^See  Affinity;  Blood  Relation;  CoNSANGUiNm '; 

Distributions,  Statute  of:  Inheritance. 


Hallamshire. — See  Trade  Mabks. 

'Hamefarc. — See  Burglary,  vol.  ii.  p.  304. 
Hamesocn. — See  Burglary,  vol.  ii.  p.  304. 


Handwriting  may  be  proved  as  follows: — 
j  1.  The  writer  himself  may  be  called  to  prove  his  writing. 

2.  A  witness  who  saw  the  writing  in  question  written  may  be  called. 
In  the  case  of  documents  to  the  vahdity  of  which  attestation  is  requisite 
(such  as  wiUs  and  bills  of  sale),  the  execution  must  be  proved  by  one  (or 
more)  of  the  attesting  witnesses,  unless  they  are  dead  or  cannot  be 
produced,  in  which  case  it  is  sufficient  to  prove  the  signature  of  one  of 
them  to  the  attesting  clause  (see  17  &  18  Vict.  c.  125,  s.  6 :  28  &  29  Vict. 
C.18,  8.  7 ;   Wright  v.  Doe,  1834,  1  Ad.  &  K  3,  23). 

3.  By  calling  a  witness  who  knows  the  handwriting  of  the  writer 
either  from  having  seen  him  write  {Garrclls  v.  Alexander,  1801,  4  Esp.  37), 
'"■  from  having  corresponded  with  him  or  otherwise  become  acquainted 
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with  his  handwriting  {Doe  v.  Suckermore,  1836,  5  Ad.  &  E,  703,  730,  740 : 
Smith  V.  Sainsbury,  1832,  5  Car.  &  P.  196). 

4.  By  comparison  (by  a  witness)  of  the  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  a  judge  to  be  genuine  (17  &  18  Vict, 
c.  125,  s.  27,  as  to  civil  cases ;  28  &  29  Vict.  c.  18,  s.  8,  as  to  criminal 
cases;  and  see  Cresswell  v.  Jackson,  1860,  2  F.  &  Y.  24;  Cobhett  v. 
Kilminster,  1865,  4  F.  &  F.  490). 

No  proof  is  required  of  the  signatures  of  the  judges  of  the  Supreme 
Court  appended  or  attached  to  any  decree,  order,  certificate,  or  other 
judicial  or  official  document  (8  &  9  Vict.  c.  113,  s.  2),  or  of  those  of  the 
judge  and  registrars  in  bankruptcy  (46  &  47  Vict.  c.  52,  s.  137),  or  of 
commissioners  of  oaths  and  other  persons  empowered  to  administer  oaths 
(52  Vict.  c.  10,  s.  6 ;  54  &  55  Vict.  c.  50,  s.  2),  or  of  the  signatures  of 
persons  before  whom  examinations,  affidavits,  acknowledgments,  or  other 
documents  are  taken  in  Scotland,  Ireland,  the  Channel  Islands,  colonies, 
and  foreign  parts,  in  accordance  with  Order  38,  r.  6. 

Signatures  to  official  and  public  documents  and  signatures  to  certified 
copies  of  public  documents  need  not  in  general  be  proved  (8  &  9  Vict, 
c.  113,  s.  1  ;  14  &  15  Vict.  c.  99,  s.  14). 


Ha.ng'ing'  SigriS. — The  dedication  of  a  highway,  even  if  it  has 
become  a  street,  does  not  at  common  law  affect  the  right  of  the  adjoining 
owners  or  occupiers  to  project  buildings  or  signs  over  the  street,  provided 
that  they  do  not  obstruct  free  passage,  and  provided  that  they  are  kept  in 
repair  so  as  not  to  fall  and  injure  passengers  {Tarry  v.  Ashton,  1876, 
1  Q.  B.  D.  314;  Morgan  v.  Hart,  1888,  Times,  Nov.  27),  since  the 
highway  authorities'  powers  extend  only  to  the  maintenance  of  the  way 
and  preservation  of  the  free  passage  (see  Wandsworth  District  Board  of 
Works  V.  United  Kingdom  Telephone  Co.,  1884,  13  Q.  B.  D.  904;  Tunlridgc 
Wells  {Mayor,  etc.)  v.  Baird,  [1896]  App.  Cas.  454).  And  under  sees.  69,70 
of  the  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  the 
authorities  may  require  and  compel  the  removal  of  any  sign,  or  sign  iron 
(erected  or  placed  after  the  passing  of  any  special  Act  or  the  general  Act 
which  incorporates  the  clauses),  which  obstructs  safe  and  convenient  passage 
along  a  street  in  an  urban  district.  The  sections  are  incorporated  with  the 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55,  s.  160). 

Power  has  been  given  by  numerous  local  Acts  to  local  authorities  to 
remove  or  regulate  hanging  signs  which  project  over  streets  {Bouverie  v. 
Miles,  1830,  1  Barn.  &  Adol.  31 ;  Goldstraw  v.  Duckworth,  1880,  5  Q.  B.  D. 
275 ;  A.-G.  v.  Hooper,  [1893]  3  Ch.  483).  There  are  no  general  provisions 
in  the  Public  Health  Acts,  1875  and  1890,  on  the  subject ;  nor  do  the  powers 
of  by-laws  as  to  buildings  appear  wide  enough  to  include  the  regulation  ol 
hanging  signs.  But  the  Act  of  1875,  sec.  171,  incorporates  sec.  28  of  the 
Towns  Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89),  whereby  it  is  an  ofienco 
punishable  summarily  to  place  projections  over  a  footway  being  part  oi 
the  street  at  a  level  less  than  8  feet  above  the  ground,  or  so  as  to  obstruct  or 
incommode  passengers  {B.  v.  Young,  1882,  52  L.  J.  M.  C.  55;  Leicester 
{Maym\  etc)  v.  Holland,  1888,  57  L.  J.  M.  C.  75). 

In  the  metropolis  such  ])rojections  may  contravene  Michaelaiigelo 
Taylor's  Act  (57  Geo.  ill.  c.  xxix.  s.  ^Sh)  and  sundry  local  improvement  Acts 
( Wyatt  V.  Gems,  [1893]  2  Q.  B.  225) ;  and  also  sec.  60  of  the  Metropolitan 
Police  Act,  1839  (2  &  3  Vict.  c.  47),  under  whicli  a  magistrate  if  satistietl 
tliat  the  board  is  calculated  to  obstruct  is  not  required  to  hear  evidenc*' 
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that  it  did  or  did  not  in  fact  obstruct  {Bead  v.  Perrett,  1876,  1  Ex.  D.  349). 
The  owners  of  projections  can  be  required  and  compelled  to  remove  them,  if 
the  magistrate  is  satisfied  that  they  cause  annoyance  or  obstruction,  under  sec. 
119  of  the  Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  which 
supersedes  sec.  72  of  jMichaelangelo  Taylor's  Act  (Gabriel  v.  St.  James 
Westminster  Vestry,  1859,  23  J.  P.  372 :  Fortesciie  v.  Bethnal  Green  Vestry, 
[1891]  2  Q.  B.  170).  And  under  sec.  164  of  the  London  BuUding  Act,  1894 
(57  &  58  Vict.  c.  ccxiii.),  the  London  County  Council  is  empowered  to  make 
by-laws  for  the  regulation  (except  in  the  city  of  London)  of  lamps, 
signs,  and  other  structures  overhanging  the  public  way,  which  when  made 
are  to  be  administered  by  the  local  authority.  This  power  has  not  yet  been 
exercised,  but  steps  have  been  taken  with  a  \dew  to  its  exercise.  It 
is  additional  to  the  regulations  of  the  Building  Act  as  to  structural 
projections  (s.  73). 

The  law  as  to  sign-posts  is  different.  They  are  a  nuisance  unless  it 
can  be  shown  that  the  wav  was  dedicated  subject  to  them  {Hoare  v. 
Metropolitan  Board  of  Works,\^1^,  L.  R  9  Q.  B.  296). 

[Authority. — Emden  on  Building,  3rd  ed.] 


Hansa. — See  Hanseatic  Laws  of  the  Sea. 


Hanseatic  Laws  of  the  Sea.— These  were  collected  into  a 
code  promulgated  by  the  League  in  1591,  and  revised  in  1614.  They  formed 
the  maritime  law  of  the  Hanse  to\NTis,  and  enjoyed  authority  throughout 
Xorthern  Europe  wherever  the  Hansa  influence  had  penetrated.  Eeddie  gives 
the  Hanseatic  code  high  praise  as  the,  till  its  time,  best  digested  collection  of 
the  rules  of  private  law  affecting  maritime  commerce.  They  are,  he  says, 
"  of  such  a  general,  common,  and  similar  nature  as  to  be  applicable  to  inter- 
course between  the  individual  inhabitants  of  different  independent  countries 
when  at  peace  with  each  other,  as  well  as  between  individuals  of  one  and 
the  same  nation.  And  to  this  extent  the  compilation  may  be  viewed  as  a 
body  of  international  law  for  the  maritime  intercourse  of  independent 
nations  during  peace."  See  a  French  translation  and  commentary  in 
Cleirac's  Us  et  Coutumes  dc  la  Mer,  p.  166  ;  and  an  English  translated  abstract 
in  Justice's  Sea  Laws,  p.  249. 

[Authorities. — Kuricke,  t/"MS  maritimum  hanseaiicum,  1657;  A.  Justice, 
A  General  Treatise  of  the  Dominion  and  Laws  of  the  Sea,  London,  1705 ; 
Cleirac,  Us  et  Coutumes  de  la  Mer  [1647,  1661],  Eouen,  1671 ;  Eeddie, 
Researches  Historical  and  Critical  in  Maritime  International  Laio,  Edinburgh, 
1844,  vol  ii.  p.  57  ;  Pardessus,  Collection  des  lois  maritimes  ant^rieurs  au 
18'  sikle,  Paris,  1829-45.] 


Harbinger. — See  Knight  Haebixger. 


^^^Constable. — It   is   an   offence,  punishable   on   summary   conAdction,  for 

P^Pperson   licensed   under    the   Licensing   Acts    knowingly   to   harbour   a 

constable,  or  knowingly  to  allow  him  to  remain  on  the  premises  while 

'    *^^  duty,  except  to  restore  order  or  execute  his  duty  (35  &  36  Vict.  c.  94, 

s.  16).     The  offence  is  not  committed  if  the  person  hand  /idc  believes  the 

constable  to  be  off  duty  (Sherras  v.  de  Rutzen,  [1895]  1  Q.  B.  918).     The 
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master  is   liable  under  'the  section,  if  his  servant  knowingly  breaks  the 
section  (Matheson  v.  Colleiis,  1874,  L.  E.  9  Q.  B.  292). 

Felons. — 1.  A  person,  other  than  the  wife  of  a  felon,  who  harbours  him 
with  a  view  to  his  concealment  from  justice,  is  an  accessory  after  the  fact 
to  the  felony.     See  Accessoey. 

2.  The  lodging  or  harbouring  of  thieves  or  reputed  thieves,  or  per- 
mitting their  meeting  or  assembly,  is  summarily  punishable  when  it  is 
knowingly  done  (1)  by  the  occupier  or  keeper  of  a  lodging-house,  or  a  place 
where  intoxicating  liquors  are  sold,  or  place  of  public  entertainment  or 
resort  (34  &  35  Vict.  c.  112,  s.  10);  (2)  by  the  occupier  or  keeper  of  a 
brothel  (s.  11).  The  penalty  is  a  fine  not  exceeding  £10,  or  in  default, 
imprisonment  for  not  exceeding  four  months  (ss.  10,  11),  and  to  enter  into 
recognisances  for  keeping  the  peace  or  good  behaviour,  with  or  without 
sureties,  in  a  sum  not  exceeding  £20,  or  in  default  to  a  further  imprison- 
ment not  exceeding  three  months  (ss.  10,  11);  and  in  the  case  of  the 
occupier  or  keeper  being  the  holder  of  a  licence  to  sell  liquors,  or  for 
music  or  dancing,  the  licence  is  forfeited  (s.  10).  Failure  to  produce  the 
licence  entails  a  penalty  (s.  10).  The  licensee  has  an  appeal  as  for  an 
offence  under  the  Alehouse  Act,  1828  (9  Geo.  iv.  c.  31). 

These  provisions  extend  also  to  allowing  thieves,  or  reputed  thieves,  to 
deposit  goods  on  the  premises,  with  reasonable  cause  for  believing  them  to 
be  stolen.  A  chief  officer  of  police  can  give  a  written  authority  to  enter 
such  houses  to  search  for  stolen  goods,  if  there  has  been  a  conviction  of  an 
occupier  within  twelve  months  for  harbouring  thieves  or  receiving  stolen 
property  (s.  16). 

3.  There  are  no  accessories  after  the  fact  in  misdemeanour,  but  the 
harbouring  of  a  misdemeanant  may  be  evidence  of  a  conspiracy  to  defeat  or 
pervert  justice. 

Prostitutes. — See  Prostitute. 

Thieves. — See  Harbouring  Felons. 


Harbours. — Harbours  are  "places  (whether  artificial  or  natural)  to 
shelter  ships  from  the  violence  of  the  sea,  and  where  ships  are  brought  for 
commercial  purposes  to  load  and  unload  goods  (and  passengers),  and  quays 
are  a  necessary  part  of  them"  (Lord  Esher,  B.  v.  Hannam,  1886,  2  T.  L.  E. 
234).  They  are  thus  equivalent  to  ports  {q.v.)  or  havens  {q.v.),  and  the 
terms  may  be  considered  interchangeable  (see  54  Geo.  ill.  c.  159,  s.  14).  They 
are  generally  owned  or  controlled  by  Boards  or  Commissioners  appointed 
for  that  purpose  and  furnished  with  powers  by  special  Acts  of  Parliament, 
supplemented  by  embodying  the  provisions  of  the  General  Harbours,  Docks, 
and  Piers  Clauses  Act,  1847. 

Harbour  authorities  are  generally  empowered  to  charge  dues  on  ships 
and  goods  using  the  harbour,  in  order  to  maintain  the  harbour  in  a 
proper  condition  ;  but  whether  they  take  dues  or  not,  the  owners  of  a 
harbour  are  liable  to  ships  using  the  harbour  for  its  proper  condition 
{R.  V.  Williams,  1884,  9  App.  Cas.  418,  harbour  belonging  to  the  New 
Zealand  Government).  They  are  also  liable  for  the  acts  of  their  officials,  e.r/. 
the  harbour-master,  and  accordingly  must  make  compensation  for  any  injury 
resulting  from  his  negligence  to  the  property  of  other  persons,  e.g.  a  ship 
grounding  while  being  navigated  under  the  harbour-master's  orders  {The 
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Apollo,  [1891)  App.  Cas.  499  ;  Beney  v.  Magistrates  of  Kirkcudbright,  1892, 
7  Asp.  221) ;  or  a  ship  being  put  by  the  harbour-master's  directions  in  a 
berth,  the  bottom  of  which  was  uneven  and  did  her  damage  (  TJie  Burlington, 

1895,  8  Asp.  10  and  38) ;  or  a  ship  taking  the  ground  owing  to  her  not 
being  able  to  pass  up  the  channel  before  the  tide  fell  because  she  was 
obstructed  by  a  tug  chartered  to  a  harbour  authority  and  engaged  in  towing 
barges  up  the  channel  just  ahead  of  the  ship  {The  Batata,  1897,  8  Asp. 
236).  But  a  harbour  authority  is  not  Hable  for  an  act  of  one  of  its  officials 
which  is  beyond  the  scope  of  his  duty,  and  the  powers  of  the  authority 
itself  {Shaw,  Savill,  Albion  Co.  v.  Timaru  local  Board,  1890,  15  App.  Cas. 
429,  harbour-master  acting  as  a  pilot).  And  in  a  Queen's  harbour  or  dock- 
yard port  the  principle  of  respondecd  superior  does  not  prevail,  and  the 
official  in  charge  of  it,  or  Queen's  harbour-master,  does  not  make  the 
Crown  liable  for  his  acts,  nor  is  he  liable  for  the  defaults  of  his  sub- 
ordinates, but  he  may  make  himself  Hable  by  inviting  a  ship  to  go  to  a 
particular  place  where  she  suflers  damage  {Wright  v.  Lethbridge,  1890,  63 
L.  T.  572  ;  see  Poet  (Dockyard)  and  Dockmaster). 

Harbour  authorities  generally  have  power  to  make  by-laws  and 
regulations  with  respect  to  the  navigation  of  their  harbours  given  them 
by  their  local  Act,  e.g.  the  Mersey  or  Humber  Eules.  Such  rules  "  con- 
cerning lights  and  signals  to  be  carried  or  the  steps  for  avoiding  coUision 
to  be  taken  by  vessels  navigating  the  waters  of  any  harbour,  river,  or 
other  inland  navigation  have  full  effect "  ;  and  where  any  such  rules  are  not 
and  cannot  be  made,  they  may  be  made  by  Order  in  Council  on  the  appli- 
cation of  any  person  having  authority  over  such  waters ;  or  if  there  is  no 
such  person,  any  person  interested  in  the  navigation  thereof :  and  these 
rules  shall,  as"  regards  vessels  navigating  those  waters,  be  of  the  same 
force  as  if  they  were  part  of  the  coUision  regulations  (M.  S.  A.  1894, 
s.  421 ;  see  Collisions  at  Sea).  Such  local  rules  of  navigation  prevail 
over  the  general  colUsion  regulations  in  the  local  waters  {The  Winstanley, 

1896,  8  Asp.  170). 

The  general  powers  and  liabihties  of  harbour  authorities  are  contained 
in  the  Harbours,  Docks,  and  Piers  Clauses  Act,  1847  ;  but  to  make  the 
provisions  of  this  Act  apply,  it  must  be  expressly  incorporated  into  the 
special  Acts  which  authorise  harbour  works  being  done.  The  following  is 
a  summary  of  the  principal  provisions  of  the  Act. 

It  gives  general  powers  relating  to  the  construction  of  harbours,  docks, 
and  piers  ;  thus  for  making  any  works  the  authority  of  the  Board  of  Trade  is 
required  (s.  12),  and  the  quays  must  be  approved  by  the  Treasury  and  Customs. 
It  prov-ides  for  accommodation  being  furnished  for  custom-house  officers, 
a  supply  of  lifeboats,  tide  gauges,  the  building  of  warehouses  and  cranes, 
the  taking  of  rates  from  ships,  and  collecting  and  accounting  for  them  : 
and  that  on  payment  of  rates  the  harbour  is  to  be  open  to  all  persons 
for  shipping  and  unshipping  of  goods  and  the  embarking  and  landing 
of  passengers  (s.  33).  A  harbour-master  may  be  appointed,  whose  powers 
extend  to  regulating  the  time  and  manner  in  which  any  ship  is  to 
enter,  leave,  and  lie  in  or  at  the  harbour  within  the  limits  prescribed  for 
it,  and  in  which  she  shall  be  placed,  moored,  unmoored,  and  removed  there  ; 
he  can  also  regulate  the  position  in  which  any  vessel  shall  load  or  dis- 
charge her  cargo,  passengers,  or  ballast,  as  also  the  manner  in  which 
any  vessel  entering  the  harbour  shall  be  dismantled  as  well  for  her  own 
safety  as  for  preventing  injury  to  other  vessels  and  the  harbour.  He  can 
also  remove  unser\dceable  vessels  and  other  obstructions  from  the  harbour 
and  keep  it  clear,  and  regulate  the  quantity  of  ballast   or  dead  weight 
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in  the  hold  which  each  vessel  in  or  at  the  harbour  shall  have  during  the 
delivery  of  her  cargo  or  after  its  discharge,  provided  that  he  does  not 
act  in  any  way  contrary  to  the  Customs  regulations  (s.  52).  His  orders 
must  be  obeyed  by  masters  of  ships,  under  a  penalty  of  £5  (s.  53).  For 
misbehaviour  in  the  exercise  of  his  authority  the  harbour-master  is 
liable  to  a  fine  of  £5.  Any  person  offering  bribes  to  him  or  to  any 
officer  employed  in  or  about  the  harbour,  is  liable  to  a  penalty  of 
£20  (ss.  54  and  55).  Unserviceable  vessels  may  be  removed  from  the 
harbour  by  him  at  their  owner's  expense;  and  vessels  in  the  harbour 
or  docks  may  be  moored  and  unmoored,  placed  and  removed  by  him 
as  he  thinks  fit  (ss.  57  and  58).  Vessels  entering  the  harbour  may  be 
dismantled  as  he  directs  ;  they  must  have  their  sails  lowered  when  navi- 
gating in  a  dock,  and  must  have  hawsers  fixed  to  moorings  when  required  by 
him ;  they  must  not  lie  near  the  entrance  of  the  harbour  without  his  per- 
mission, and  they  may  be  removed  for  the  purpose  of  repairing  the  harbour 
or  docks  by  the  harbour-master  if  their  masters  refuse  to  do  so  (s.  65). 

The  Act  further  provides  for  the  discharge  of  cargoes  and  the  removal 
of  goods ;  and  also  for  the  protection  of  the  harbour  and  vessels  therein 
from  fire  and  other  injury  :  thus  all  combustible  matters  on  quays,  docks, 
and  wharves  must  be  removed  to  a  place  of  safety  by  their  owner,  or 
if  they  remain  there  they  must  be  guarded  during  the  night  at  their 
owner's  expense.  For  regulations  as  to  conveyance,  loading,  and  storing 
of  dangerous  goods,  see  Dangerous  Goods;  Explosives;  Petroleum. 
Certain  acts,  such  as  boiling  or  heating  pitch  oil,  etc.,  in  a  harbour  except 
at  a  properly  allowed  time  and  place,  or  lighting  a  fire,  candle,  or  lamp  in 
a  vessel  in  the  harbour  except  with  the  harbour-master's  permission,  or  in 
the  docks  or  works,  or  bringing  a  loaded  gun  on  to  the  quays  or  works  of 
the  harbour,  or  having  or  allowing  to  remain  any  loaded  gun  in  any  vessel 
in  the  harbour,  or  bringing  gunpowder  or  allowing  it  to  remain  on  the  quays 
or  works  of  the  harbour,  or  in  the  dock,  or  on  the  pier,  or  in  any  vessel 
there,  are  offences  punishable  by  fine  of  £10  (s.  71).  The  harbour-master 
may  also  enter  any  vessel  in  the  harbour  in  order  to  search  for  any  such  light 
and  fire,  and  may  extinguish  it,  and  anyone  obstructing  him  in  so  doing  is 
liable  to  a  fine  of  £10  (s.  72).  In  this  connection  it  may  be  noticed  that 
the  offence  of  setting  fire  to  any  buildings  belonging  to  a  harbour  is  a 
felony  punishable  with  penal  servitude  for  life,  or  not  less  than  five  years, 
or  imprisonment  for  two  years  with  or  without  hard  labour,  and  if  by  a 
male  under  sixteen,  with  or  without  whipping,  at  the  discretion  of  the 
Court  (1861,  24  &  25  Vict.  c.  97,  s.  4). 

The  protection  of  the  harbour  works  is  also  safeguarded  thus  by  sec.  74 : 
"  The  owner  of  every  vessel  or  float  of  timber  shall  be  answerable  to  the 
undertakers  (i.e.  harbour  authority)  for  any  damage  done  by  such  vessel  or 
float  of  timber,  or  by  any  person  employed  about  the  same,  to  the  harbour, 
dock,  or  pier,  or  the  quay  or  works  connected  therewith ;  and  the  master 
or  person  having  the  charge  of  such  vessel  or  float  of  timber  through 
whose  wilful  act  or  negligence  any  such  damage  is  done,  shall  also  be  liable 
to  make  good  the  same  ;  and  the  undertakers  may  detain  any  such  vessel 
or  float  of  timber  until  sufficient  security  has  been  given  for  the  amount  of 
damage  done  by  the  same ;  if  such  damage  does  not  exceed  £50,  it  may  be 
recovered  before  two  justices,  who  may  cause  the  vessel  or  float,  or  any 
tackle  or  furniture  of  it,  to  be  kept  till  the  damages  are  paid,  and  in  default 
of  payment  may  order  it  to  be  sold  to  satisfy  the  damage  and  expenses 
(s.  75) ;  and  the  owner  may  recover  for  such  damage  from  his  servants " 
(s.  76).     Under  sec.  74  it  has  lieen  held  that  an  owner  of  a  ship  which  did 
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damage  to  harbour  works,  though  this  was  due  to  inevitable  accident,  \dz. 
stress  of  weather,  and  not  to  any  default  of  those  in  charge  of  her  at  the 
time,  is  Uable  to  make  good  such  damage  {Dennis  v.  Torcll,  1872,  L.  E.  8 
Q.  B.  10).  It  has,  however,  under  this  section,  been  held  (though  with  much 
hesitation)  by  the  House  of  Lords,  that  where  damage  was  done  to  a  pier 
by  a  vessel  through  the  \'iolence  of  the  winds  and  waves,  at  a  time  when  the 
master  and  crew  had  been  obliged  to  escape  from  the  vessel,  and  had  con- 
sequently no  control  over  it,  the  owners  were  not  liable,  for  they  would  not 
be  liable  for  damage  caused  by  an  act  of  God  at  common  law,  and  the 
section  did  not  in  express  terms  impose  a  greater  liability  on  them  {Biver 
Wear  Commissioners  v.  Adamson,  1877,  2  App.  Cas.  743) ;  but  in  a  recent 
case  the  House  of  Lords  has  decided  that  no  principle  can  be  extracted 
from  this  decision,  and  that  under  an  earlier  section  of  this  Act  relating  to 
a  sunken  ship  (s.  56,  see  post),  the  liability  of  a  shipowner  is  not  the  same 
as  his  liability  at  common  law  would  be  (The  Crystal,  [1894]  App.  Cas. 
508,  post).  A  ship  which  does  damage  to  a  breakwater  or  seawaU  is 
liable  in  rem  (The  Uhla,  1867,  L.  E.  Ad.  &  Ec.  29  n ;  The  Excelsior,  1868,  L.  E. 
2  Ad.  &  Ec.  268);  and  so  she  is  if  she  causes  another  ship  to  do  so  (The 
Industrie,  1871,  L.  E.  3  Ad.  &  Ec.  303).    See  Collisions  at  Sea  ;  Admiralty. 

The  Act  also  makes  provision  with  regard  to  lighthouses,  beacons,  and 
buoys  (see  Lighthouse),  and  harbour  and  dock  police  (two  special  constables 
may  be  appointed  by  any  two  justices),  and  for  meters  and  weighers  (ss.  81 
and  82). 

The  harbom'  authority  may  also  make  by-laws  for  all  or  any  of  these 
purposes,  viz.  regulating  the  use  of  the  harbour;  the  exercise  of  the 
harbour-master's  authority ;  the  admission  of  vessels  into  the  harboui"  and 
out  of  it ;  the  good  order  and  government  of  such  vessels  while  in 
harbour ;  the  shipping,  unshipping,  landing,  warehousing,  stowing,  deposit- 
ing, and  removing  of  aU  goods  in  the  harbour ;  the  hours  (with  consent  of 
the  Customs  Commissioners)  during  which  the  entrances  or  outlets  to  the 
harbour  shall  be  open ;  the  duties  and  conduct  of  all  persons  as  well  the 
servants  of  the  harbour  authority  as  others  (not  officers  of  Customs  or 
Excise)  employed  in  the  harbour ;  the  use  of  fires  and  lights  in  the  harbour 
or  in  vessels  therein  ;  preventing  damage  or  injury  to  any  vessel  or  goods 
in  the  harbour;  the  use  of  the  cranes,  weighing  machines,  weights  and 
measures,  duties  and  conduct  of  weighers  and  meters  employed  by  the 
authority ;  the  duties  and  conduct  of  porters  and  carriers  employed  in  the 
premises  of  the  authority,  and  the  pay  payable  to  them  for  carrying  any 
goods,  articles,  etc.,  there.  A  by-law  of  a  harbour  authority  that  no  lumpers 
shall  work  in  a  dock,  unless  they  were  authorised  by  that  authority,  and  that 
only  servants  of  the  authority  could  work  there,  was  held  void  as  beyond  the 
power  given  by  this  section  (Dick  v.  Badart,  1883,  10  Q.  B.  D.  387). 
Such  by-laws  njay  be  altered  from  time  to  time,  and  enforced  by  penalties. 
No  by-law  is  to  come  into  force  till  confirmed,  either  as  prescribed  or 
by  a  judge  of  the  High  Court,  or  by  Quarter  Sessions ;  notice  must  be 
given  of  them  to  the  papers  a  month  beforehand,  and  a  copy  of  the  pro- 
posed by-laws  must  be  open  to  inspection ;  when  confirmed,  they  must  be 
published  by  being  printed,  and  by  being  put  up  conspicuously  in  the 
harbour.  Such  by-laws,  if  approved,  bind  all  parties.  For  recovery  of 
penalties  and  damages  the  Eailway  Clauses  ConsoHdation  Act,  1845,  is  incor- 
porated into  the  Act  and  the  special  Act.  A  copy  of  the  special  Act  must  be 
kept  by  the  authority  at  their  office,  and  another  copy  deposited  with  the 
clerk  of  the  peace  for  the  county  under  penalty ;  and  the  rights  of  the 
Crown,  Admiralty,  Customs,  Woods  and  Forests,  Eevenue  Departments, 
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City  of  London,  Trinity  House,  Port  of  Dublin,  Commissioners  of  Northern 
Lights,  or  any  lord  of  the  manor  in  the  particular  harbour  are  all  preserved. 
Subsequent  Acts  increase  the  facilities  for  making  harbour  works. 
Persons  who  wish  to  avoid  the  expense  of  applying  for  a  special  Act  may 
in  cases  where  the  estimated  expenditure  does  not  exceed  £100,000  apply 
by  memorial  to  the  Board  of  Trade  for  a  provisional  order  allowing  them 
to  execute  the  works  required ;  subscribers  to  such  a  memorial  are  taken 
to  be  its  promoters,  and  security  may  be  taken  from  them  for  the  Board's 
costs  incurred  in  connection  therewith.  The  rights  of  the  Crown  and  the 
Duchy  of  Cornwall  are  saved,  as  also  are  the  jurisdictions  of  the  conservators 
of  the  Thames,  Mersey,  Clyde,  Wear,  Humber,  and  Tyne,  and  rights  acquired 
by  royal  charter,  prescription,  and  local  or  personal  or  private  Acts  for 
purposes  connected  with  navigation.  The  Board  may  grant  such  provisional 
order,  a  copy  of  which  must  be  deposited  with  the  clerk  of  the  peace  for 
the  county,  and  notice  given  by  advertisement  of  such  deposit ;  the  Board 
must  then  obtain  confirmation  of  such  order  by  Act  of  Parliament  (for 
until  such  confirmation  the  provisional  order  has  no  effect),  and  must 
report  to  Parliament  every  year  their  proceedings  under  this  Act.  The 
promoters  of  the  undertaking  may  grant  land  situated  in  their  works  to 
the  War  Department  to  be  used  for  the  defence  of  the  harbour  (General  Pier 
and  Harbour  Act,  1861  (24  &  25  Vict.  c.  45)).  The  Harbours,  Docks,  and 
Piers  Clauses  Act,  1847,  is  incorporated  in  every  provisional  order.  Plans 
for  works  authorised  by  provisional  orders  must  be  submitted  to  the 
Board  of  Trade  for  approval,  who  {inter  alia)  may  survey  the  proposed 
works  at  the  expense  of  the  undertakers,  and  revise  rates ;  such  works 
while  in  construction  must  be  properly  lighted  by  night ;  and  the 
works  so  authorised  must  be  completed  in  five  years  (General  Pier  and 
Harbour  Act,  1862  (25  &  26  Vict.  c.  19)).    The  Passing  Tolls  Act,  1861  (24  & 

25  Vict.  c.  47),  allows  advances  of  money  to  be  made  to  harbour  authorities  ; 
passing  tolls,  tolls  levied  by  charitable  corporations,  and  differential  dues 
are  abolished ;  and  town  corporations  may  transfer  shipping  dues  to 
harbour  authorities,  who  may  borrow  money  on  their  property  and  leviable 
rates  to  carry  out  such  transfer.  Harbour  authorities  have  also  power  to 
borrow  for  the  purpose  of  carrying  out  their  works  under  various  other 
statutes  (1861,  24  &  25  Vict.  c.  45,  s.  47 ;  1862,  25  &  26  Vict.  c.  69 ;  1863, 

26  &  27  Vict.  c.  81 ;  1866, 29  &  30  Vict.  c.  30  ;  1875,  38  &  39  Vict.  c.  89  ;  and 
other  statutes).  They  may  also  be  licensed  to  have  testing  machines  for 
chain  cables  and  anchors  (1864, 27  &  28  Vict.  c.  27;  1871,  34  &  35  Vict.  c.  101). 
The  controlling  authority  for  all  harbour  authorities  is  now  the  Board  of 
Trade,  instead  of  the  Admiralty  as  formerly  (1862,  25  &  26  Vict.  c.  69  ;  see 
Board  of  Trade);  though  the  Admiralty  may  retain  authority  over  harbours 
where  royal  dockyards  are  situated  {ibid.  s.  8).  Before  any  pier,  wharf,  or 
jetty  can  be  erected  in  or  near  a  public  harbour  in  the  United  Kingdom  one 
month's  notice  must  be  given  to  the  Board  of  Trade  (1805,46  Geo.  iii.  c.  153). 

Harbour  authorities  have  also  special  facilities  for  keeping  their 
harbours  in  good  order  and  clear  of  obstructions.  Statutory  provision  was 
made  for  harbours  in  Devon  and  Cornwall  to  guard  against  their  being 
injured  by  deposits  from  tin  workings  near  them  (1531,  23  Hen,  viii.  c.  8  ; 
1535,  27  ibid.  c.  23).  For  harbours  in  Isle  of  Man,  see  Man,  Isle  of.  No 
shingle  or  ballast  may  be  removed  from  the  shores  or  banks  of  any  port, 
harbour,  or  haven,  and  no  ballast  or  rubbish  may  be  thrown  into  them 
(1814,  54  Geo.  Iii.  159  ;  Nicholson  v.  Williams,  1871,  L.  E.  6  Q.  B.  632  ;  see 
Foreshore)  ;  nor  is  any  obstruction  to  navigation  allowed  ;  and  the  act  of 
discharging  water  containing  solid  matter  in  suspension  into  a  tidal  brook 
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which  tlows  into  a  tidal  river,  which  was  carried  down  and  deposited  in 
the  tidal  river  though  not  so  as  to  obstruct  the  navigation  of  the  river,  is 
punishable  by  penalty  {United  Alkali  Co.  v.  Simpson,  [1894]  2  Q.  B.  116). 
Power  to  remove  wrecks  which  obstruct  the  navigation  of  the  port  was 
given  in  1745  (19  Geo.  il.  c.  22) ;  and  is  also  contained  in  the  Harbours,  Docks, 
and  Piers  Clauses  Act,  1847.  The  expenses  of  such  removal,  if  made  by 
the  harbour  authority,  may  be  repaid  by  the  wreck  being  detained  till  they 
are  paid  by  its  owners,  or  in  default  of  such  payment  it  can  be  sold,  and  the 
proceeds  retained  by  the  harbour  authority ;  if  they  are  not  enough  to 
meet  the  expenses,  by  the  latter  Act  the  owner  is  personally  liable  for  the 
balance  {The  Crz/ste/,  [1894]  App.  Cas.  508);  and  the  same  power  may 
exist  under  a  local  Act,  e.cj.  the  Aire  and  Calder  Navigation  Act,  1889 
{£arracloiighY.Brown,[lS97]  App. Cas.  615).  Under  both  these  latter  statutes 
the  "  owner  "  of  the  wreck  who  is  personally  liable  means  the  owner  at  the 
time  that  the  expenses  are  incurred,  so  that  if  the  shipowner  has  abandoned 
to  his  underwriters  his  liability  ceases ;  and  it  seems  that  the  imderwriters 
who  have  paid  for  the  loss,  if  they  have  exercised  no  acts  of  ownership  over 
the  wreck,  do  not  become  liable  {Eglinton  v.  Norman,  1877,  3  Asp.  471,  473, 
475,  and  476,  not  touched  as  to  this  point  by  The  Crystal,  above).  It,  however, 
depends  on  the  language  of  the  Act  applicable  whether  the  owner  of  the 
wreck  can  rid  himself  of  his  Hability  in  this  way  or  not ;  and  in  Victoria 
under  the  Victorian  Marine  Act,  it  has  been  held  that  he  cannot  {Smith  v. 
Wilson,  [1896]  App.  Cas.  579,  P.  C).  Power  to  remove  wrecks  is  also  given 
to  harbour  authorities  by  the  Wrecks  Eemoval  Act,  1877  (39  &  40  Vict, 
c.  16),  and  its  amending  Act,  1889  (52  &  53  Vict.  c.  5),^  though  no  personal 
remedy  is  given  as  in  the  earUer  general  Act ;  and  so  is  power  to  light  and  buoy 
wrecks ;  and  the  harbour  authority  may  be  liable  to  any  ship  which  is 
injured  by  their  failure  to  perform  this  duty  {Dormont  v.  Furness  JR.  C, 
1883,  11  Q.  B.  D.  496) ;  while  the  owners  of  the  wreck,  if  they  have  aban- 
doned her,  will  not  be  liable  {TJie  Douglas,  1882,  7  P.  D.  151  ;  The  Utopia, 
[1893]  App.  Cas.  492).  The  power  of  detaining  the  proceeds  of  wreck 
removed  or  recovered  generally  extends  to  the  cargo  as  well  as  the  ship ; 
but  if  the  shipowner  agrees  with  the  harbour  authority  to  pay  the  expenses 
of  raising  the  ship,  and  the  ship  and  cargo  are  recovered,  he  cannot  detain 
the  goods  and  claim  repayment  from  the  cargo  owner  {The  Ettrick,  1881, 

6  P.  D.  127) ;  and  under  the  wording  of  the  Mersey  Act,  1858,  empowering 
the  Harbour  Board  to  "  raise,  destroy,  etc.,  any  wrecks  of  vessels  and  any 
vessels  sunk  in  the  port  which  may  be  an  obstruction  to  na^^gation,  and  if 
the  master  or  owner  of  such  vessel  or  obstruction  shall  neglect  to  pay  the 
charge  of  removing  the  same,  to  sell  the  same,  and  out  of  the  proceeds  to 
retain  expense  of  removal,"  it  was  held  that  the  Harbour  Board  who  had 
raised  part  of  the  cargo  of  a  ship  and  had  detained  the  ship  and  the  rest 
of  the  cargo,  had  no  lien  on  such  cargo  for  their  expenses  (  Vivian  v.  Mersey 
Docks,  1869,  L.  P.  5  C.  P.  19). 

Though  a  harbour  authority  is  rateable  in  respect  of  its  wharves  and 
works,  it  is  not  rateable  in  respect  of  harbour  dues  for  ships  entering  the 
harbour,  if  the  soil  of  the  harbour  does  not  belong  to  it,  and  such  dues 
cannot  be  added  to  the  valuation  of  the  wharves  and  quays  unless  these  are 
the  "  sole  meritorious  cause  "  of  the  harbour  dues  {R.  v.  Hull  Dock  Co.,  1845, 

7  Q.  B.  2  ;  Neiv  Slwreham  v.  Lancing,  1870,  L.  R.  5  Q.  B.  489  ;  R.  v.  Berwick, 
1885,  16  Q.  B.  D.  493 ;  Blyth  Harhour  v.  Neivsham  and  South  Blyth,  [1894] 
2  Q.  B.  293  and  675).  The  fact  of  renting  from  a  Harbour  Board  a  quay 
space  and  sheds  for  loading  and  discharging  steamers,  unless  exclusive 

1  Now  s.  530,  M.  S.  A.  1894. 
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possession  of  them  be  given,  does  not  make  them  rateable  {Inman  v.  West 
Derly  Union,  1874,  L.  R.  9  Q.  B.  180).  Harbour  bonds,  or  bonds  secured 
on  harbour  duties,  and  generally  given  to  enable  harbour  works  to  be 
done,  are  not  an  interest  in  land  under  the  Mortmain  Act  (which  formerly 
would  have  been  a  void  charitable  gift,  and  is  now  only  allowed  to  be  a 
charitable  bequest  on  condition  of  its  being  sold  or  saleable  in  a  year),  unless 
they  are  mortgages  on  property  which  includes  land  {Martin  v.  Lacon,  1885 
and  1886,  30  Ch.  D.  544,  and  :',3  ibid.  332;  Buckley  v.  Royal  National 
Lifeboat  Institution,  1889,  41  Ch.  D.  168,  and  43  ibid.  27). 


Hard  Labour. — See  Imprisonment  ;  Prison. 

Hares. — See  Game  Laws. 

Hat  Money.— See  Primage. 

Hatt [sheriff,  from  the  Arab  halt  and  sherif,  noble,  an  order  or 
decree  with  the  executory  words  in  the  handwriting  of  the  Sultan  and 
signed  by  him,  and  therefore  clothed  with  the  highest  authority. 

Hat  Works. — See  Factories  and  Workshops. 


Have. — In  devises,  the  term  "have"  in  such  phrases  as  "have 
issue,"  "  the  lands  which  I  have,"  means  have  at  the  date  of  the  testator's 
death  (cp.  Doe  d.  Burton  v.  White,  1849,  18  L.  J.  Ex.  59;  Doe  d.  York 
V.  Walker,  1844,  12  Mee.  &  W.  591).  Semble,  the  same  interpretation  holds 
good  even  when  the  phrase  is  "  the  lands  which  I  now  have  "  (cp.  Castle  v. 
Fox,  1871,  L.  R.  11  Eq.  542,  and  other  cases  cited  in  Stroud,  Jud.  Diet.). 
Cole  V.  Scott,  1850,  1  Mac.  &  G.  518,  may  be  consulted  per  contra.  See 
further  the  notes  in  Stroud,  ad  loc.  to  "  have  or  convey,"  and  "  having." 


Havens. — Hale  defines  a  haven  as  "a  part  of  the  sea  within  certain 
necks  or  cinctures  of  land  which  are  more  safe  than  roads  for  the  riding  or 
anchoring  of  ships,  whereby  they  are  protected  almost  on  every  side  from 
the  violence  of  the  winds,  and  not  far  off  from  the  convenience  of  the  port, 
as  Milford  Haven,  Plymouth  Haven,  Falmouth  Haven,  and  the  like, 
whereof  some  are  larger,  some  straiter,  some  purely  made  up  by  nature, 
some  made  or  at  least  helped  by  art "  {First  Treatise ;  Moore,  Foreshore,  367). 
For  the  law  as  to  havens,  see  Harbours  and  Port. 


Hawkers  and  Pedlars,  frequently  classed  with  petty  chap- 
men, tinkers,  etc.,  are  itinerant  dealers  who  trade  subject  to  certain  statutory 
restrictions.  As  "  walking  pewterers,"  they  bore  a  bad  reputation  (19  Hen.  vii. 
c.  6),  and  were  later  described  as  "  evil  disposed  persons  "  (25  Hen.  viii.  c.  9, 
8.  6).  Even  at  the  present  day,  every  petty  chapman  or  pedlar  wandering 
about  and  trading,  without  being  duly  licensed  or  otherwise  authorised  by 
law,  may  be  proceeded  against  as  "  an  idle  and  disorderly  person  "  (5  Geo.  iv. 
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c.  83,  s.  3).  They  were  first  made  to  take  out  a  licence  in  1697  "  for  a 
further  provision  for  payment  of  the  interest  of  the  transport  debt  for  the 
reducing  of  Ireland  "  (8  &  9  Will.  in.  c.  25),  and  have  ever  since  been  more 
or  less  in  touch  with  the  revenue.  Until  1871,  they  were  dealt  with  under 
the  same  Acts,  but  in  that  year  they  were  di\dded  into  two  classes,  xiz,  those 
trading  with  and  those  trading  without  a  beast  of  burden,  and  the  law 
relating  to  them  has  been  consohdated  by  the  Hawkers  Act,  1888,  and  the 
Pedlars  Acts,  1871  and  1881.  Many  of  the  cases  decided  upon  the  repealed 
Acts  are,  however,  still  appUcable,  the  words  upon  which  they  were  decided 
having  been  in  effect  re-enacted. 

By  the  Hawkers  Act,  1888  (51  &  52  Vict.  c.  33),  "  hawker  "  means  any 
person  who  travels  with  any  beast  bearing  or  drawing  burden,  and  goes 
from  place  to  place,  or  to  other  men's  houses,  carrying  to  sell,  or  exposing 
for  sale,  any  goods,  etc.,  or  exposing  samples  or  patterns  of  any  goods,  etc., 
to  be  afterwards  delivered,  and  includes  any  person  who  travels  by  any 
means  of  locomotion  to  any  place  in  which  he  does  not  usually  reside  or 
carry  on  business,  and  there  sells  or  exposes  for  sale  any  goods,  etc.,  in  or 
at  any  place  used  by  him  for  that  purpose  (s.  2).  The  section,  subject  to 
exemptions  mentioned  below,  applies  to  a  person  who  has  his  goods 
forwarded,  and  himself  travels  independently  {Dean  v.  King,  1821, 
4  Bam.  &  Aid.  517),  even  though  it  be  to  one  place  only  (Manson 
V.  Ho2)e,  1862,  2  B.  &  S.  498),  and  there  seUs  his  goods  through 
another  (A.-G.  v.  Woolhonse,  1823,  12  Price,  65),  or  sells  them  on  com- 
mission (B.  V.  Turner,  1821,  4  Barn.  &  Aid.  510),  or  as  agent  for  another, 
though  on  one  occasion  only  {Manson  v.  Hope,  nbi  supra) ;  but  the  isolated 
sale  of  a  single  article  to  a  particular  person  is  not  necessarily  a  hawking 
{B.  V.  Little,  1758,  1  Burr.  609).  Barter  is  equivalent  to  sale  {Di'uce  v.  Gahb, 
1858,  6  W.  R  497). 

Every  hawker  must  take  out,  in  his  own  name  (s.  5,  subs.  4),  a  £2  excise 
Ucence,  which  expires  on  the  31st  March  in  each  year  (s.  3,  subss.  1,  2), 
and  is  personal,  except  that  a  servant  may  trade  with  his  master's  licence 
for  his  master's  benefit  (s.  5,  subs.  2).  Under  his  licence,  a  hawker  may 
travel  with  more  than  one  beast  {R.  v.  Eobotham,  1764,  3  Burr.  1472). 

A  licence  is  not  required  (s.  3,  subs.  3)  by  any  person — 

(1)  Selling  or  seeking  orders  for  goods,  etc.,  to  or  from  persons  who  are 
dealers  therein,  and  who  buy  to  sell  again ; 

(2)  Who  is  the  real  worker  or  maker  of  any  goods,  etc.,  and  his  children, 
apprentices,  and  servants  usually  residing  in  the  same  house  with  him, 
selling  or  seeking  orders  for  goods,  etc.,  made  by  him.  This  exemption 
includes  cases  where  a  master,  without  taking  any  manual  share  in  the 
work,  manufactures  goods  by  persons  in  his  employment  {R.  x.  Faraday, 
1830,  1  Bam.  &  AdoL  275),  and,  apparently,  a  sale  by  a  servant  imder  the 
direct  personal  supervision  of  such  maker  would  come  within  the  exemp- 
tion {ibid.).  "  Residing "  imports  the  place  where  the  party  sleeps  {R.  v. 
Mainwaring,  1829,  10  Barn.  &  Cress.  66) ; 

(3)  Selling  fish,  fruit,  victuals  (as  to  which,  see  R.  v.  Hodghiiison,  1829, 
10  Bam.  &  Cress.  74,  and  cases  there  cited),  or  coal ; 

(4)  Selhng  or  exposing  for  sale  goods,  etc.,  in  any  public  market  or  fan- 
legally  established.  This  exemption  does  not  apply  to  a  merely  dc  facto 
market,  e.g.  one  held  on  a  day  other  than  the  day  named  in  the  grant  by 
which  it  was  created  {Benjamin  v.  Andrews,  18o8,  C.  B.  K  S.  299 ;  see 
Markets  and  Fairs). 

The  above  exemptions  only  apply  to  taking  out  a  Ucence,  and  do  not 
entitle  a  licensed  hawker  to  trade  in  a  place  contrary  to  the  by-laws  thera 
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in  force  {Simson  v.  Moss,  1831,  2  Barn.  &  Adol.  543 ;  Openshaw  v.  Oakeley, 
1889,  60  L.  T.  929). 

Except  by  way  of  renewal,  a  licence  will  only  be  granted  on  the  produc- 
tion of  a  certificate  of  good  character  and  fitness,  signed  by  the  clergyman 
or  minister  and  two  householders  of  the  parish  or  place  where  the  appli- 
cant resides,  or  by  a  justice  for  the  county  or  place,  or  chief  officer  of  police 
for  the  district  wherein  the  Inland  Eevenue  officer  to  whom  application  is 
made  resides  (s.  4,  subs.  1). 

Besides  having  a  licence,  a  hawker  must  keep  his  name  and  the  words 
"  licensed  hawker "  visibly  inscribed  upon  every  package  and  vehicle  used 
for  the  carriage  of  his  goods,  and  upon  every  room  or  shop  in  which  they 
are  sold,  and  upon  every  handbill  or  advertisement  which  he  distributes 
or  publishes  (s.  5,  subs.  1). 

A  fine  of  £50  and  forfeiture  of  the  licence  is  incurred  by  any  person 
who  forges  a  certificate  for  obtaining  a  licence,  or  who  knowingly  produces 
or  makes  use  of  any  forged  certificate  or  licence  (s.  4,  subs.  2).  And  a  fine 
of  £10  for  each  offence  is  incurred  by  any  person  who — 

(1)  Being  a  hawker,  does  not  observe  the  provisions  as  to  exhibiting  his 
name,  etc.,  or  who  lets  or  lends  his  licence  to  anyone  other  than  his  servant 
trading  for  his  benefit  (s.  5,  subss.  1-3) ; 

(2)  Not  having  in  force  a  proper  licence,  uses  words  importing  that  he 
carries  on  the  trade  of  a  hawker,  or  is  licensed  so  to  do ;  or  trades  with  a 
licence  granted  to  any  person  other  than  his  master  (s.  5,  subs.  4) ; 

(3)  Trades  as  a  hawker  without  having,  or  without  producing  upon 
demand  by  any  person,  a  proper  licence  in  force  granted  to  him  or  his 
master  (s.  6,  subs.  1).  In  either  of  these  cases  an  oflfender  is  further  liable 
to  be  arrested  by  any  Inland  Eevenue  officer  or  officer  of  the  peace,  and  con- 
veyed before  a  justice  to  be  summarily  dealt  with  {ibid.  subs.  3).  Moreover, 
any  person  licensed  to  carry  on  any  trade,  or  to  sell  goods,  is  liable  to  a 
penalty  of  £20  if  he  does  not  produce  and  deliver  his  licence  within  a 
reasonable  time  to  an  officer  of  excise  demanding  it  (6  Geo.  iv.  c.  81,  s.  28). 
Penalties  are  also  incurred  by  persons  carrying  about  for  sale  tobacco  (5  &  6 
Vict.  c.  93,  s,  13),  explosive  substances  (38  &  39  Vict.  c.  17,  s.  30),  spirits 
(43  &  44  Vict.  c.  24,  s.  146,  subss.  1,  4),  petroleum  (44  &  45  Vict.  c.  67, 
Petroleum  Hawkers  Act,  1881),  and  stamps  (54  &  55  Vict.  c.  38,  ss.  6,  7), 
contrary  to  the  regulations  imposed  by  the  statutes.  A  special  licence  is 
required  for  hawking  or  peddling  plate  (30  &  31  Vict.  c.  90,  ss.  1,  17  ;  51  & 
52  Vict.  c.  8,  s.  9,  subs.  2 ;  cp.  Killich  v.  Graham,  [1896]  2  Q.  B.  196). 

By  the  Pedlars  Act,  1871  (34  &  35  Vict.  c.  96),  "pedlar"  means  any 
person  who,  without  any  beast  bearing  or  drawing  burden,  travels  and 
trades  on  foot,  and  goes  from  town  to  town,  or  to  other  men's  houses,  carry- 
ing to  sell,  or  exposing  for  sale,  any  goods,  etc.,  or  procuring  orders  for 
goods,  etc.,  immediately  to  be  delivered,  or  selling  or  oflering  for  sale  his 
skill  in  handicraft  (s.  3).  To  carry  about  a  missionary  basket  and  sell  the 
contents  for  the  benefit  of  a  charity,  is  not  trading  within  the  section  {Gregg 
V.  Smith,  1873,  L.  E.  8  Q.  B.  302). 

A  pedlar  does  not  require  a  licence,  but  he  must  hold  a  five  shillings  cer- 
tificate, which  remains  in  force  for  one  year  only  from  the  date  of  issue  (ss, 
4,  5),  and  is  not  assignable  (ss.  10, 11).  Forms  of  application  for  a  certificate 
are  supplied  gratis  at  every  police  office  (s.  9),  and  the  certificate  is  granted 
by  the  chief  officer  of  police  of  the  district  in  which  the  applicant  has  resided 
during  one  month  previous  to  his  application,  on  such  officer  being  satisfied 
that  he  is  above  seventeen  years  of  age,  of  good  character,  and  in  good 
faith  intends  to  trade  as  a  pedlar.    On  the  delivery  up  of  the  old  certificate, 


HAWKING  161 

or  on  the  chief  officer  of  police  being  satisfied  that  it  has  been  lost,  the  chief 
officer  may  at  any  time  grant  a  new  certificate  in  the  same  manner  as  upon 
a  first  application  (s.  5,  subss.  1,  6).  If  the  chief  officer  refuse  to  grant  a 
certificate,  appeal  may  be  made  to  a  Court  of  summary  jurisdiction  (s.  15). 
A  duly  certified  pedlar  may  trade  as  such  within  any  part  of  the  United 
Kingdom  (44  &  45  Vict.  c.  45,  s.  2),  and  is  a  "  licensed  hawker  "  within  the 
Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict  c  14,  s.  13),  and  any 
Act  incorporating  the  same  (34  &  35  Vict.  c.  96,  s.  6),  provided  he  acts  as  a 
pedlar,  and  does  not  trade  with  a  horse  or  cart  (  Woolidch  Local  Board  of 
Health  v.  Gardiner,  [1895]  2  Q.  B.  497,  dissenting  from  Howard  v.  Lupton, 
1875,  L.  K.  10  Q.  B.  598). 

A  certificate  is  not  required  (34  &  35  Vict.  c.  96,  s.  23)  by — 

(1)  Commercial  travellers  or  other  persons  selling  or  seeking  orders  for 
goods,  etc.,  to  or  from  persons  who  are  dealers  therein,  and  who  buy  to  sell 
again,  or  selling  or  seeking  orders  for  books  as  £^nt«  authorised  in  writing 
by  the  publishers ; 

(2)  Sellers  of  v^etables,  fish,  fruit,  or  victuals ; 

(3)  Persons  sellmg  or  exposing  to  sale  goods,  etc.,  in  any  pubUc  market 
or  fair  legally  established.  As  to  the  two  last  exemptions,  see  the  cases 
cited  relating  to  hawkers. 

Penalties  vaiying  in  maximum  amount  from  five  shillings  to  £2  are 
incuri'ed  by  any  person  who — 

(1)  Makes  a  false  representation  with  a  view  to  obtaining  a  certificate, 
or  forges  a  certificate,  or  travels  with  or  produces  a  forged  certificate.  In 
these  cases  a  subsequent  offence  is  punishable  with  imprisonment  in 
addition  to  the  fine  imposed  on  a  first  offence  (s.  12); 

(2)  Acts  as  a  pedlar  without  having  a  certificate  (s.  4) ; 

(3)  Lends  or  assigns  his  certificate  (s.  10)  ;  or  makes  use  of  one  granted 
to  another  person  (s.  11) ; 

(4)  Refuses  on  demand  to  produce  his  certificate  to,  and  allow  a  copy 
of  the  same  to  be  taken  by,  any  justice  of  the  peace,  or  any  police  officer, 
or  any  person  to  whom  he  offers  his  goods  for  sale,  or  on  whose  private 
grounds  or  premises  he  may  be  found  (s.  17);  or  refuses  to  allow  any 
pohce  officer  to  open  and  inspect  his  pedlar's  pack  (s.  19).  In  these  cases 
an  offender  is  further  liable  to  be  arrested  by  any  of  the  persons  authorised 
to  demand  the  production  of  his  certificate,  and  by  anyone  acting  in  such 
person's  aid  at  the  latt^r's  request,  and  to  be  conveyed  before  a  justice  of 
the  peace  (s.  18). 

A  pedlar  is  hable  to  the  following  additional  penalties  on  conviction — 

(1)  Of  any  offence  under  the  Act,  the  conviction  is  to  be  indorsed  on 
his  certificate's.  14) ; 

(2)  Of  begging,  his  certificate  is  forfeited  (s.  16) ; 

(3)  Of  any  other  offence,  his  certificate  may  be  forfeited  at  the  dis- 
cretion of  the  Court  before  which  he  is  convicted  (s.  16). 

As  to  penalties  for  peddling  tobacco,  etc.,  see  the  statutes  cited  above 
as  to  hawkers. 

As  to  restrictions  on  employment  of  children,  see  39  &  40  Vict  c.  79 ; 
43  &  44  Vict.  c.  23 ;  56  &  57  Vict  a  51  (Education):  and  57  &  58  Vict 
c.  41  (Cruelty  to  Children). 

Hawking, — The  sport  of  falconry  being  now  practically  extinct, 
does  not  call  for  treatment  in  this  work.'  The  right  of  hawking  is  still 
occasionally  reserved  in  sporting  agreements.     See  BntDS. 
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Hay, — 1.  Setting  or  attempting  to  set  fire  to  crops  or  stacks  of  hay  is  an 
indictable  offence  within  sees.  16,  17,  18  of  the  Malicious  Damage  Act,  1861 
(see  Archb.  Co-im.  PL,  21st  ed.,  599-601).  Theft  of  hay  is  punishable  as  larceny. 

2.  The  sale  of  hay  and  straw  in  London  and  Westminster,  and 
within  thirty  miles  thereof,  is  regulated  by  three  statutes,  36  Geo.  iii.  c.  88 ; 
4  &  5  Will.  IV.  c.  21 ;  and  19  &  20  Vict.  c.  114,  directed  against  false  packing, 
light  weight,  and  mixing  old  and  new  hay,  and  other  frauds,  in  dealings  in 
these  commodities. 


Hay  bote. — See  Estovers. 


Hcadborough— Tithing    Man  — Borsholder.  — The 

origin  of  petty  constables  is  by  some  (1  Black.  Com.  355)  traced  to  the  statute 
of  Winton  (13  Edw.  i.  st.  2,  c.  6)  and  explained  on  the  ground  that  the  high 
constables  under  that  Act  required  local  deputies  or  subordinates.  The  Act 
created  a  duty  as  to  watch  and  ward  for  towns,  which  corresponded  to  the 
duty  of  constables  as  to  fortresses,  and  is  recognised  as  devolving  in  boroughs 
on  wardens  of  the  wards  {custodies  a  quocunque  vico  hurgi),  and  elsewhere  on 
the  fraiwi  plegii  or  decennarii  (4  Seld.  Soc.  Publ.  80),  i.e.  on  the  tithing  men. 
There  existed  before  1285  for  the  purposes  of  view  of  frankpledge  (or  frith 
borgh)  persons  who  are  described  as  head  boroughs  or  borow  heads, 
borsholders  (=  borgh's  alders),  tithing  men  or  chief  pledges  (capitales 
plegii),  who  were  elected  in  the  Court  leet,  and  were  responsible  for 
the  register  and  peace  and  order  of  their  frankpledge,  tithing,  or  town- 
ship. And  it  is  difficult  to  trace  any  reference  to  parish  constables  prior 
to  1328  (2  Edw.  in.  c.  3),  where  they  are  classified  with  "  borgh  alders." 
In  the  thirteenth  century  treatise  on  Courts  Baron  (4  Seld.  Soc.  Publ.) 
these  common  law  officers  are  often  mentioned,  but  a  constable  is  not ; 
and  in  the  select  pleas  from  manorial  Courts  (2  Seld.  Soc,  Publ.)  and 
selection  from  the  Coroners'  Polls  (9  Seld,  Soc.  Publ.)  abundance  of 
evidence  is  given  of  the  mediaeval  status  of  tithing  men  with  reference  to 
manorial  jurisdictions  and  the  emergence  of  the  constable.  On  the  creation 
of  the  commission  of  the  peace  the  functions  of  these  common  law  officers, 
and  the  Courts  which  they  attended,  seem  slowly  to  have  given  way  to  the 
constable  and  the  Courts  of  the  justices,  and  frankpledge  disappeared  before 
articles  of  the  peace.  And  while  in  the  United  States  the  office  of  tithing 
man  continues  in  use  as  a  parochial  office,  in  England  these  offices  have 
gradually  disappeared  or  merged  in  the  office  of  constable  of  parish  or 
hundred,  with  the  decay  of  frankpledge,  tithings,  hundreds,  etc..  Courts  leet, 
and  the  supersession  of  the  common  law  township  by  the  ecclesiastical  parish. 
But  what  are  known  as  the  common  law  powers  of  a  constable  seem  to 
have  been  historically  derived  from  the  powers  of  these  ancient  officers. 
The  latest  enactments  which  speak  of  them  as  extant  are  the  Indictable 
Offences  Act,  1848  (c.  42,  s.  10),  and  the  Summary  Jurisdiction  Act,  1848 
(c.  43,  8.  3).    See  Constable  ;  Police. 

[Authorities. — Burn,  Justice,  17th  ed.,  tit.  "  Constable  " ;  Hawk.,  P.C., 
bk.  ii.  c.  10 ;  Dalton,  Country  Justice,  c.  28 ;  Pollock  and  Maitland,  Hist.  Eng, 
Law,  i.  542-558.] 


Hearing'  {before  Justices). 

1.  At  Quarter  Sessions  any  two  justices  in  the  commission  are  a  quorum 
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to  hear  and  determine  any  indictment  or  appeal  (see  Commission  of  the 
Peace;  Quarter  Sessions). 

2.  The  judicial  hearing  of  cases  before  justices  out  of  Quarter  Sessions  is 
of  two  kinds — 

(a)  Freliminaiy  inquiry  as  to  an  indictable  offence  which  is  regulated 
in  the  main  by  the  Indictable  Offences  Act,  1848  (11  &  12  Vict.  c.  42). 
This  may  be  held  by  a  single  justice  at  a  place  which  is  not  an  open 
Court  (1848,  c.  42 ;  but  see  1879,  c.  49,  s.  20  (1),  and  Glen's  Summary 
Jurisdiction  Ads,  6th  ed.,  p.  147).  The  person  accused  must  be  present  at 
every  stage  of  the  hearing ;  but  it  is  not  necessary  that  it  should  be  confined 
to  the  matter  specified  in  any  information,  summons,  or  w^arrant,  nor  even 
that  he  should  have  been  brought  before  the  justice  by  any  regular  legal 
process  {R.  v.  Hughes,  1879,  4  Q.  B.  D.  614).  The  accused  may  be  defended 
by  sohcitor  or  counsel  (1848,  s.  17).  The  procedure  is  to  read  the  informa- 
tion, if  any,  or  state  the  charges,  to  take  the  evidence,  examination, 
and  cross-examination  of  the  witnesses  for  the  prosecution,  which  is 
taken  down  by  the  justice's  clerk,  and  when  complete  read  over  to  and 
signed  by  the  witnesses.  When  this  is  complete,  the  justice,  if  there  is  a  case 
to  be  answered,  gives  the  accused  the  statutory  Caution,  and  if  he  is  a 
competent  but  not  compellable  witness  on  his  own  behalf,  adds,  "  You 
are  entitled  but  not  boimd  to  give  evidence  on  oath  on  your  own  behalf." 
Then  the  statement,  if  any,  of  the  defendant  is  to  be  made  and  taken  down, 
and  the  e\"idence  of  himself  or  any  witnesses  for  the  defence  in  the  same 
way  as  that  for  the  prosecution,  and  when  the  depositions  are  completed 
the  justice  commits  the  accused  for  trial  if  he  thinks  the  case  one  proper  for 
a  jury,  or  discharges  him  if  the  case  appears  unsubstantial. 

The  justice  may  adjourn  the  inquiry  and  remand  the  accused  from 
time  to  time.  But  the  remands  must  not  exceed  eight  days  (see  B.  v. 
Evans,  1890,  62  L.  T.  570).  On  a  committal  for  trial  the  prosecutor  and  the 
witnesses  for  the  prosecution  and  for  the  defence  (other  than  witnesses 
to  character  only),  and  the  defendant  if  admitted  to  bail,  are  bound  over 
to  attend  the  Com-t  at  which  the  indictment  is  to  be  tried  (see  Bail). 

Where  by  reason  of  the  character  of  the  offence  or  the  youth  of  the 
accused  an  indictable  offence  may  be  triable  summarily,  the  proceedings  are 
conducted  under  the  Summary  Jurisdiction  Acts  (see  1879,  c.  42,  ss.  11-15). 
Conversely,  where  by  reason  of  a  special  statute,  or  the  amount  of  punish- 
ment which  can  be  inflicted,  a  person  prosecuted  under  the  latter  Acts  can 
elect  to  be  tried  on  indictment,  the  Court  must  inform  him  of  his  right, 
and  if  he  so  elect,  the  procedure  before  justices  is  that  of  the  Indictable 
Offences  Act.  Whether  information  as  to  the  election  is  a  condition 
precedent  to  the  jurisdiction  of  the  justices  is  at  present  in  controversy. 

(b)  Summary  Trial.  —  Under  the  Summary  Jurisdiction  Acts,  ex- 
cepting in  cases  where  arrest  without  warrant  is  legal,  accused  must  be 
brought  before  the  Court  by  a  warrant  or  summons  founded  on  an  informa- 
tion, which  should  not  contam  more  than  one  matter  of  complaint  (1848, 
c.  43,  s.  10  ;  Glen's  Summary  Jurisdiction  Acts,  6th  ed.,  45-49).  The  trial 
must  be  in  open  Court,  before  a  petty  sessional  Court  consisting  of  two 
justices  or  one  stipendiary  magistrate,  or  in  the  city  of  London  of  one 
alderman  (1848,  c.  43,  s.  12;  1879,  c.  49,  s.  20;  1889,  c.  63,  s.  13  (11)). 
One  justice  can,  however,  hear  in  open  Court  where  so  empowered  by 
the  statute  on  which  the  information  or  complaint  is  founded.  It  is 
not  essential  for  the  defendant  to  be  present,  except  where  an  indictable 
offence  is  being  summarily  tried,  and  he  may,  whether  present  or  not,  be 
represented  by  solicitor  or  counsel  (1848,  c.  43,  s.  12 ;   Bessell  v.  Wilson, 


164  HEAESAY 

1852,  22  L.  J.  M.  C.  94).  The  procedure  is  to  state  the  charge  to  the 
defendant,  and  ask  the  defendant  if  he  is  guilty  or  not  guilty  (1848, 
c.  43,  s.  14).  If  he  says  the  latter,  the  evidence  for  the  prosecution  is  taken, 
examination  and  cross-examination.  Minutes  of  the  evidence  may  be  taken 
by  the  clerk,  and  in  cases  under  the  Summary  Jurisdiction  (Married  Women) 
Act,  1895,  ought  to  be  taken  (see  Deseetion  of  Wife  and  Children).  If 
the  evidence  shows  an  offence  other  than  that  originally  charged,  the  proper 
course  seems  to  be  to  dismiss  the  first  charge  and  insist  on  a  fresh  informa- 
tion ;  but  usually  an  adjournment  is  granted  if  the  defendant  desires  it, 
but  the  defendant  must  have  clearly  stated  to  him  the  charge  on  which  the 
final  determination  is  to  be  made.  It  is  a  common  practice,  but  of  doubtful 
legality,  to  hear  two  or  more  summary  charges  together,  and  decide  on  all 
after  hearing  the  evidence  on  each  {Hamilton  v.  Walker,  [1892]  2  Q.  B.  25). 
3.  Licensing  Matters. — Since  the  decision  of  Boulter  v.  Kent  Justices, 
[1897]  App.  Cas.  556,  the  proceedings  of  justices  in  licensing  matters  must 
be  regarded  not  as  hearing  before  a  Court  of  summary  jurisdiction,  but  as 
business  of  a  quasi-administrative  character.     See  IntoxicatinCx  Liquors. 


Hearsay. — As  to  the  circumstances  under  which  "  hearsay  "  evidence 
is  admissible  in  Courts  of  justice,  see  Admissions  ;  Confession  ;  Declara- 
tions OF  Deceased  Persons;  and  Evidence,  where  the  general  law  on 
the  subject  is  discussed. 


Hedge  bote. — See  Estovers. 


Heimat-Iosetl  (German) — Those  without  a  home,  used  on  the  Con- 
tinent to  describe  persons  without  a  nationality,  2Jcregrini  sine  civitate. 
Several  Continental  States,  and  chiefly  Switzerland,  from  whose  institutions 
the  term  has  been  borrowed,  have  endeavoured  in  their  more  recent  enact- 
ments to  provide  against  persons  having  no  nationality.  Thus  in  France 
(under  the  new  Law  of  Nationality, Civil  Code,  Art.  19),in  Portugal  (Civil  Code, 
Art.  23,  s.  4),  and  in  Italy  (Civil  Code,  Art.  14),  a  woman  marrying  a  foreigner 
only  loses  her  nationality  of  origin  provided  she  acquires  that  of  her  husband. 
In  Belgium  (Law  of  8th  June  1870  on  the  Militia)  and  in  Eoumania  (Law  of 
5th  March  1876)  persons  without  any  or  of  an  uncertain  nationality  are  hable 
to  do  military  service,  though  they  thereby  do  not  acquire  Belgian  or 
Eoumanian  nationality  (see  Weiss,  Droit  Inter.  Frive,  Paris,  1894,  vol.  i.  p.  22). 

In  the  French  Civil  Code,  again  (Art.  8),  all  persons  born  in  France  of 
unknown  parents,  or  of  parents  ivlwse  nationality  is  unhioum,Si,ve  declared  to 
be  French  citizens. 


Heir;  Heirs. — Heir  "in  the  legal  understanding  of  the  common 
law  implies  that  lie  is  ex  Justis  nuptiis  procreatus  for  hcercs  Icgitimus  est 
quern  nuptice  demonstrant,  and  is  he  to  whom  lands,  tenements,  or  heredita- 
ments by  the  act  of  God  and  right  of  blood  do  descend  of  some  estate  of 
inheritance  "  {Co.  Litt.  s.  7  h).  Hence  the  maxims — (1)  That  a  bastard  is 
"  nuUius  filius  "  and  therefore  cannot  be  an  "  heir " ;  (2)  "  Solus  Deus 
haredem  facere  potest  non  homo";  and  (3)  "Nemo  est  heres  viventis." 
The  second  maxim  differentiates  the  "  heir "  of  English  law  from  the 
"  heir  "  of  the  civil  law,  for  the  title  of  the  latter  might  arise  by  devise ;  the 
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former,  on  the  other  hand,  could  derive  it  only  by  right  of  blood.  The  third 
maxim  explains  itself ;  so  long  as  the  ancestor  is  alive  he  who  would  on  the 
death  of  such  ancestor  be  his  heir  can  at  most  be  an  heir-apparent  or  heir- 
presumptive.     This  leads  us  at  once  to  the  classification  of  heirs. 

1.  Heir- Apparent. — He  who,  pro\aded  he  su^^^ves  the  ancestor,  must 
succeed  to  the  inheritance,  his  right  to  which  is  therefore  indefeasible,  e.g. 
the  eldest  or  only  son. 

2.  Heir-Presumptive. — He  who,  upon  the  death,  if  it  were  immediate, 
of  the  ancestor  must  succeed  to  the  inheritance.  His  right  is  defeasible  by 
the  birth  of  another  person  more  nearly  related  to  the  ancestor,  e.g.  a 
brother  whose  presumptive  right  may  be  defeated  by  the  birth  of  a  son,  or 
a  daughter  whose  presumptive  right  may  be  defeated  by  the  like  event. 

3.  Heir-at-Lair. — Heir:  he  who  by  the  common  law  of  England  (as 
distinguished  from  special  customs)  after  the  death  of  the  ancestor  has 
the  right  to  the  inheritance. 

4.  Customary  Heir. — The  heir  to  copyhold  estates.  The  customary 
heir  is  generally  identical  with  the  heir-at-law  unless  there  be  proved  a 
particular  custom  to  the  contrary.  Of  such  particular  customs  may  be 
instanced — 

i.  BOROUGH-ENGLISH :  whereby  the  youngest  son  inherits  his  father's 

lands  (sometimes  called  ultimogeniture). 
ii.  Gavelkind:  whereby  all   the  sons  inherit  as  coparcencers   (see 

Parceners)  their  father's  lands. 

5.  Heir  Special. — He  who  is  not  heir-at-law  {i.e.  common  law)  but  by 
special  custom  as  above  or  heir  to  an  estate  tail. 

The  title  of  the  heir  derived,  as  has  been  said,  by  right  of  blood  is  called 
title  by  descent.  Title  by  descent  is  subject  to  and  governed  by  certain 
rules. 

The  rules  of  descent  applicable  to  persons  dying  before  January  1, 
1834,  and  a  table  of  such  descent  will  be  found  in  Stephen's  Commentaries, 
11th  ed.,  vol.  i.  p.  378  n  (i).  The  rules  of  descent  applicable  to  persons 
dying  after  January  1,  1834,  are  contained  in  the  Inheritance  Act, 
3  &  4  WilL  IV.  c.  106  :  and  further  rules  in  Lord  St.  Leonards'  Act, 
22  &  23  Vict.  c.  35,  ss.  19,  20.  The  descent  of  trust  and  mortgage  estates 
is  now  governed  by  sec.  30  of  the  Conveyancing  Act,  1881  (44  &  45  Vict, 
c.  41).     See  Inheritance. 

Heirs  as  a  Word  of  Limitation :  Heirs  of  the  Body. — The  word  "  heirs  " 
used  to  be  necessary  in  a  limitation  in  order  to  create  an  estate  in  fee- 
simple.  "  If  a  man  would  purchase  lands  or  tenements  in  fee-simple  it 
behoveth  him  to  have  these  words  in  his  purchase, '  To  have  and  to  hold  to 
him  and  to  his  heirs ' :  for  these  words  make  the  estate  of  inheritance  "  {Co. 
Litt.  s.  1).  "Words  like  "  to  him  and  his  assigns  for  ever  "  gave  him  but  an 
estate  for  Hfe.  Similarly,  in  order  to  create  an  entail,  the  word  "  body  "  or 
some  other  "words  of  procreation"  (2  Black.  Com.  114)  defining  more 
closely  the  cIelss  of  heirs  were  necessary.  The  insertion  of  these  technical 
words  of  procreation  to  create  an  estate  tail  was  not,  however,  necessary  in 
wills ;  and  in  three  main  classes  of  cases  the  word  "  heirs  "  has  been  inter- 
preted by  the  Courts  so  as  to  have  the  more  restricted  meaning  of  "  heirs  of 
the  body."     These  are — 

(1)  Where  the  word  "  heirs "  is  followed  by  the  words  "  lawfully 
begotten."  A  de%ise  to  J.  H.  and  his  heirs  lawfully  begotten  for  ever  has 
been  held  to  give  J.  H.  an  estate  tail  only  {Nanfan  v.  Legh,  1816,  7  Taim. 
85 :  17  R.  R.  453 :  Good  v.  Good,  1857,  7  El.  &  Bl.  295).  Note,  however, 
that  the  important  word  is  "  begotten,"  being  practically  a  word  of  procrea- 
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tion ;  a  devise  to  A.  and  his  lawful  heirs  gives  A.  the  fee-simple  {Matthews 
V.  Gardiner,  1853,  17  Beav.  254). 

(2)  Where  the  original  limitation  is  followed  by  a  gift  over  on  failure  of 
issue  at  any  time,  A  devise  to  "  A.  and  his  heirs  and  assigns  for  ever  " 
followed  by  a  gift  over  after  his  decease  without  issue,  has  been  held  to 
give  A.  an  estate  tail  only  {Greemoood  v.  Verdon,  1853,  1  Kay  &  J.  74; 
Biss  V.  Smith,  1857,  2  H.  &  K  105). 

(3)  Where  a  devise  to  A.  and  his  heirs  is  followed  by  a  gift  over  on  A.'s 
death  without  issue  to  B.,  and  B.  is  capable  of  being  A.'s  heir.  In  this 
case  A.  has  been  held  to  have  but  an  estate  tail,  for  otherwise  the  gift  to  B. 
could  never  possibly  take  effect  {Nottingham  v.  Jennings,  1700,  1  P. 
Wms.  24). 

The  cases  on  this  subject  are  collected,  and  rules  deduced  therefrom,  in 
Hawkins  on  The  Construction  of  Wills,  pp.  175-177  ;  see  also  Theobald  on 
Wills,  cap.  xxix.  (iii.),  pp.  341  sqq.,  4th  ed.  But  now  the  law  as  to  the 
necessity  of  words  of  limitation  in  wills  is  governed  by  the  Wills  Act,  1837, 
which  enacts  as  to  wills  made  after  the  passing  of  the  Act,  that  where  any 
real  estate  shall  be  devised  to  any  person  without  any  words  of  limitation, 
such  devise  shall  be  construed  to  pass  the  fee-simple  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  unless  the  contrary  intention  shall  appear  by  the  will  (7  Will. 
IV.  and  1  Vict.  c.  26,  s.  28). 

Some  of  the  rules  of  interpretation  for  wills  above  mentioned  have  been 
applied  or  adapted  to  the  interpretation  of  deeds ;  and  in  certain  limitations 
the  words  "  of  his  body  "  have  been  supplied  by  implication  after  the  word 
"  heirs."  The  cases  are  collected  in  Elphinstone  on  Interpretation  of  Deeds, 
1st  ed.,  pp.  231  et  sqq.  Now,  however,  the  Conveyancing  Act,  1881, 
provides  as  to  deeds  executed  after  the  Act  that  it  shall  be  sufficient  in  the 
limitation  of  an  estate  in  fee-simple  to  use  the  words  "  in  fee-simple  "  with- 
out the  word  "  heirs,"  and  in  the  limitation  of  an  estate  tail  to  use  the 
words  "  in  tail "  without  the  words  "  heirs  of  the  body  "  (44  &  45  Vict.  c.  41, 
s.  51).  That  the  use  of  the  word  "  heirs  "  as  a  word  of  limitation  and  not 
as  a  word  of  purchase,  i.e.  to  give  an  estate  of  inheritance  to  the  ancestor, 
and  not  to  give  any  separate  estate  to  the  heir,  is  its  primary  use  in  the  eye 
of  the  law,  is  best  evidenced  by  the  old  rule  of  law  known  as  the  rule  in 
Slulleys  case,  viz. :  "  Where  the  ancestor  takes  an  estate  of  freehold,  and 
in  the  same  gift  or  conveyance  an  estate  is  limited  either  mediately  or 
immediately  to  his  heirs  or  the  heirs  of  his  body,  the  word  heirs  is  a  word 
of  limitation  and  not  of  purchase ;  so  that  the  ancestor  takes  the  whole 
estate  comprised  in  the  term,  that  is  to  say  in  the  first  case  an  estate  in 
fee-simple,  in  the  second  an  estate  in  fee-tail  "  (1  Co.  Rep.  93  ;  Tudor's  Lead- 
ing Cases  in  B.  P.  and  Conv.  589). 

The  rule,  it  may  be  mentioned,  is  of  much  greater  antiquity  than  the 
case  from  which  it  derives  its  name,  and  is  so  called  merely  from  the 
fact  that  it  was  quoted  in  the  argument  to  Shelley  s  case.  The  requisites 
for  the  application  of  it  are — (1)  A  limitation  of  a  prior  estate  of  free- 
hold to  the  ancestor ;  (2)  an  ultimate  estate  in  remainder  to  the  heirs ; 
(3)  both  the  estates  to  arise  under  the  same  instrument ;  (4)  the  estates 
limited  must  be  both  legal  or  both  equitable  ( Venables  v.  Morris,  1797, 
7  T.  R.  342 ;  4  R.  R.  455  ;  In  re  Wynch,  1854,  5  De  G.,  M.  &  G.  188 ;  and 
see  In  re  White  &  Hindles  Contract,  1877,  7  Ch.  D.  201). 

It  must  be  remembered  as  to  requisite  (1)  that  it  is  satisfied  by  an  estate 
piir  autre  vie,  or  indeed  any  estate  for  life  subject  or  not  to  a  conditional 
limitation  (see  Estates).     And  as  to  requisite  (2)  that  the  addition  to  the 


HEIE;  HEIES  167 

word  "heirs"  of  further  words  of  limitation  to  their  heirs  makes  no 
difference  if  these  words  are  of  the  same  import  and  extent  as  those  first 
introduced  {e.g.  heirs  and  their  heirs;  heirs  male  .  .  .  heks  male).  The 
rule  applies  to  copyholds  as  well  as  freeholds ;  nor  is  there  anj  difference 
to  be  made  between  deeds  and  wills  in  the  principles  that  govern  its 
appHcation  (see  In  re  White  &  Hindlcs  Contract,  uhi  supra) ;  nor  is  such 
application  excluded  by  a  power  of  appointment  given  to  the  life  tenant 
{Richardson  v.  Rarrism,  1885,  16  Q.  B.  D.  85).  It  does  not,  however, 
apply  to  executory  trusts.  For  a  full  discussion  of  the  rule  in  Shelley's 
case,  see  Challis,  Heal  Property,  2nd  ed.,  cap.  xiii. 

In  certain  cases,  however,  such  an  intention  may  be  gathered  from  the 
context  as  to  justify  the  construction  of  "  heir  "  as  a  word  of  purchase  and 
not  a  word  of  limitation  ;  the  most  notable  example  is  the  rule  in  Archers 
case,  1  Co.  Rcjj.  66,  to  the  effect  that  words  of  limitation  added  to  the  word 
"  heir  "  make  the  latter  word  a  word  of  purchase,  viz.  by  a  limitation  to  A. 
for  life  followed  by  a  remainder  to  his  heir  or  heiress,  and  his  or  her  heirs 
and  assigns  for  ever,  A.  takes  a  life  estate  only  with  a  limitation  by 
purchase  to  the  person  who  at  A.'s  death  would  answer  the  description  of 
his  heir  or  heiress  at  law  in  fee-simple  {Greaves  v.  Simpson,  1864,  12  W.  E. 
773 ;  33  L.  J.  Ch.  611 ;  and  see  the  cases  therein  cited).  It  has  been  held 
also  that  the  rule  in  Shelley's  case  has  no  application  in  the  case  of  a 
limitation  to  the  use  of  A.  and  his  assigns  during  his  life,  followed  by  an 
ultimate  limitation  to  the  use  "  of  such  person  or  persons  as  at  the  decease 
of  the  said  A.  sliall  be  his  heir  or  heirs-at-law,  and  of  the  heirs  and  assigns 
of  such  person  or  persons  " — A.  by  such  a  limitation  taking  not  an  estate  in 
fee  but  for  life  only,  with  a  contingent  remainder  in  fee  to  the  person  or 
persons  who  at  his  death  answered  the  description  of  his  heir  or  co-heirs-at- 
law  {Evans  v.  Evans,  [1892]  2  Ch.  173,  in  which  case  the  rule  in  SJielley's 
case,  and  the  rule  in  Archer's  case,  and  the  decisions  thereon  were  discussed 
bv  the  Court  of  Appeal).  See  also  the  latest  case,  Va7i  Crutten  v.  Foxivell, 
1897,  66  L.  J.  Q.  B.  745). 

Other  instances  of  "  heir "  and  "  heirs "  being  construed  as  words  of 
purchase  are — 

(1)  A  limitation  to  A.  with  remainder  to  his  "  heir "  in  the  singular, 
which,  though  it  may  under  certain  circumstances  be  brought  within  the 
rule  in  Shelley's  case,  is  generally  construed  as  gi^Tng  a  life  estate  only  to 
A  and  contingent  remainder  to  his  heir  {Chambers  v.  Taylor,  1836,  2  Myl. 
&  Cr.  376). 

(2)  Where  it  may  be  reasonably  inferred  from  the  context  that  the 
intention  was  to  use  "  heirs  of  the  body  "  as  equivalent  to  "  children,"  e.g. 
in  construing  a  limitation  to  husband  and  wife  for  life,  remainder  to  heirs  of 
the  body  of  the  husband,  and,  if  more  children  than  oyie,  equally  amongst 
them  as  tenants  in  common,  it  was  held  that  the  husband  did  not  take  an 
estate  tail  but  for  life  only,  and  that  the  children  took  by  purchase  as 
tenants  in  common  in  fee  in  remainder  {North  v.  Martin,  1833,  6  Sim. 
266). 

(3)  In  marriage  articles.    See  Heirs  of  the  Body. 

The  designation  of  a  specified  person  by  a  testator  as  his  heir  amounts 
to  a  residuary  devise,  and  passes  the  realty  undisposed  of  by  the  will,  and 
the  words  "  I  acknowledge  X.  to  be  my  next-of-kin  and  heir-at-law  to  all 
my  real  and  personal  property  situate  at  Y."  have  been  held  to  be  an 
effectual  gift  to  X.,  who  was  in  fact  neither  heir-at-law  nor  next-of-kin  of  the 
testator  {Parker  v.  Nicksmi,  1863,  1  De  G.,  J.  &  S.  177). 

(4)  In  limitations  of   gavelkind   or  borough-English  lands  to  a  man's 
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Jieirs,  "  heirs "  is  taken  to  mean  the  common  law  heir.  The  latter  then 
takes  as  a  purchaser,  to  the  exclusion  of  the  customary  heir  who  would 
be  the  one  to  take  were  "  heir  "  construed  as  a  word  of  limitation  {Garland 
V.  Beverley,  1878,  9  Ch.  D.  213). 

The  words  "  heir  "  and  "  heirs  "  are  often  wrongly  used  in  connection  with 
personal  property,  and  difficult  questions  of  construction  arise  as  to  whether 
the  next-of-kin  is  meant  or  the  heir-at-law  as  a  "persona  designata."  Their 
use  in  these  cases  also  may  be  either  as  a  word  of  purchase  or  as  a  word 
of  limitation.  In  gifts  of  personalty  it  is  more  frequently  the  former,  and 
we  will  consider  that  first. 

"Heirs"  in  Gift  of  Personalty  used  as  a  "  Word  of  Purchase." — The  presump- 
tion is  that  the  heir-at-law  is  entitled  under  the  gift,  and  the  presumption 
is  made  even  stronger  when  such  gift  is  of  a  blended  fund  of  personalty 
and  realty.  The  rule  raised  by  the  presumption  applies  whether  the  gift 
be  directly  to  the  heirs  of  any  named  person,  or  whether  it  be  in  remainder 
to  such  heirs  after  a  prior  life  estate  (De  Beauvoir  v.  De  Beauvoir,  1854, 
3  H.  L.  524;  Smith  v.  Butcher,  1878,  10  Ch.  D.  113). 

The  word  will  therefore  receive  this  its  ordinary  and  primary  meaning 
unless  such  an  intention  can  be  gathered  from  the  context  as  to  lead  the 
Court  to  infer  that  the  testator  meant  to  use  the  word  in  a  secondary  and 
less  proper  sense  as  equivalent  to  next-of-kin.  And  it  must  be  noted  that, 
in  interpreting  heir  as  next-of-kin,  the  next-of-kin  for  this  purpose  are  the 
persons  entitled  under  the  Statutes  of  Distribution  (including  therefore  a 
widow),  and  that  the  Statutes  of  Distribution  not  only  designate  who  are  the 
persons  to  take,  but  also  the  shares  in  which  they  shall  take  (In  re  Steevens, 
1872,  L.  R  15  Eq.  110;  Jacobs  v.  Jacobs,  1853,  16  Beav.  557). 

The  most  frequent  instances  of  such  cases  are  substitutional  gifts,  e.g.  in  a 
gift  to  A.  or  his  heirs, "  heirs"  is  construed  to  mean  the  statutory  next-of-kin 
(Jacobs  v.  Jacobs,  ubi  supra ;  Parsons  v.  Parsons,  1869,  L.  R  8  Eq.  260  ;  In  re 
Stannard,  1883,  52  L.  J.  Ch.  355).  So  in  a  devise  of  freeholds  on  trust  after 
the  death  of  the  survivor  of  several  life  tenants  to  sell  and  divide  the 
money  equally  amongst  "  their  several  heirs,"  the  context  is  sufficient  to 
show  that  children  and  not  heirs-at-law  were  intended  {Bull  v.  Comberbach, 
1858,  25  Beav.  540).  Other  cases  illustrative  of  such  an  intention  gathered 
from  the  context  will  be  found  in  Theobald  on  Wills,  4th  ed.,  pp.  279- 
281. 

But  where  real  and  personal  estate  are  given  together,  and  there  is  no 
blending  of  them  into  one  fund  on  the  face  of  the  instrument,  the  word 
"heirs"  is  taken  to  have  a  twofold  meaning,  viz.  heir-at-law  as  regards 
the  real  estate,  and  the  statutory  next-of-kin  as  regards  the  personalty  (see 
Keay  v.  Boulton,  1883,  25  Ch.  D.  212  ;  following  Wingfeld  v.  Wingfield, 
1878,  9  Ch.  D.  658,  and  distinguishing  Smith  v.  Butcher,  supra). 

"  Heirs  "  in  Gifts  of  Personalty  used  as  a  "  Word  of  Limitation." — A  be- 
quest of  personalty  to  A.  and  his  heirs  gives  A.  an  absolute  interest  therein. 
So  likewise  there  can  be  no  estate  tail  in  personalty ;  and  a  bequest  thereof 
to  A.  and  the  heirs  of  his  body  gives  A  an  absolute  interest  {Leventhorpe  v. 
Ashbie,  Eolle's  Ab.,  831,  pi.  1 ;  Tudor's  L.  C.  B.  P.  861 ;  In  re  Barker,  1883, 
52  L.  J.  Ch.  565).  It  is  immaterial  for  the  purposes  of  this  general  rule 
that  the  income  only  is  given  to  A.  for  life.  The  rule  has  been  stated  shortly, 
that  whatever  disposition  would  suffice  in  the  case  of  realty  to  give  an 
estate  tail  in  personalty  passes  to  the  first  taker  the  absolute  interest.  So 
that  if  it  can  be  shown  that  "  heirs  "  is  used  as  a  word  of  purchase  and  not  of 
limitation,  the  first  taker's  life  estate  will  not  be  enlarged  {In  re  Bussell, 
1885,  52  L.  T.  559). 
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Heirlooms. — Heirlooms,  strictly  so  called,  are  such  personal 
chattels  as  pass  on  their  owner's  death,  by  force  of  a  special  custom,  to  his 
heir,  along  with  his  inheritance,  and  not  to  his  executor  or  administrator. 
Coke  says  {Co.  Litt.  18  I)  that  in  some  places  chattels  as  heirlooms  (as  the 
best  bed,  table,  pot,  pan,  cart,  and  other  dead  chattels  moveable)  may  go  to 
the  heir ;  and  explains  that  the  heirloom  is  due  by  custom  and  not  by  the 
common  law.  He  also  points  out  {Co.  Litt.  185  h)  that  a  devise  of  chattels, 
which  are  heirlooms,  is  void.  In  Polgrenn  v.  Fear  a  (Hen.  vi.),  1  CaL  xxxix., 
a  bill  in  Chancery  was  brought  by  the  heir  against  the  executor  of  a  dead 
Cornishman,  alleging  a  custom  in  Cornwall  for  the  heir  to  have  the  prin- 
cipal goods  of  the  deceased  (see  also  Bro.  Abr.  "  Discent,"  43).  The  ancient 
jewels  of  the  Crown  are  heirlooms  (Fitz.  Ahr.  "Exors."  108 ;  Co.  Litt.  18  6). 
The  owner  of  heii'looms  may  dispose  of  them  in  his  lifetime,  though  not  bv 
will  (Cro.  (3)  344 ;  2  Black.  Com.  429). 

There  are  also  certain  chattels  personal  which  are  said  to  be  in  the 
nature  of  heirlooms,  and  as  such  to  pass  to  the  heir  at  common  law.  Of 
this  nature  are  things  erected  in  a  church  in  honour  of  a  dead  person,  as 
the  coat  armour  or  other  ensigns  of  honour  of  a  nobleman,  knight,  or  esquire 
{Corvcns  case,  12  Eep.  105;  Co.  Litt.  18  h).  The  garter  and  collar  of  S.  S. 
of  a  deceased  knight  have  been  held  to  be  things  of  the  same  kind  {JSarl  of 
Northumberland's  case,  26  Eliz.,  Owen  124).  And  the  same  was  said  in 
the  well-known  suit  for  delivery  up  of  the  Pusey  horn  {Pusey  v.  Pusey, 
1684,  1  Yern.  273),  of  an  ancient  horn  where  the  land  is  held  by  cornage. 
Deed  boxes  containing  the  title-deeds  of  land  appear  to  be  another  instance 
(Wentworth,  Office  of  Exor.  156,  157,  14th  ed.). 

In  popular  language  the  term  "  heirloom  "  is  generally  applied  to  plate, 
pictures,  furniture,  or  other  articles,  which  have  been  assigned  by  deed  of 
settlement  or  bequeathed  by  will  to  trustees,  in  trust  to  permit  the  same 
to  be  used  and  enjoyed  by  the  persons  for  the  time  being  in  possession, 
under  the  settlement  or  will,  of  the  mansion-house  in  which  the  articles 
may  be  placed. 

[Authorities. — See  also  1  Wms.  Exoi's.  Pt.  II.  bk.  ii.  ch.  ii.  s.  3,  pp. 
633-635,  9th  ed. ;  Wms.  Pers.  Prop.  13,  14,  11th  ed. :  125,  126,  14th  ed.] 


Heirs  and  Assigns.— The  addition  of  the  word  ossigTis  to  the 
word  "  heirs,"  though  now  of  no  value  for  practical  purposes,  originated  with, 
and  is  the  e^-idence  of,  an  attempt  (made  before  the  Statute  Quia  Emptores 
and  in  the  times  of  subinfeudation)  to  give  the  tenant  in  fee  ampler  powers 
of  aUenation,  by  depriving  the  lord  of  his  right  of  escheat.  It  was  then  the 
accepted  opinion  that  if  a  tenant  in  fee — holding  to  himself  and  his 
heirs— aUenated,  such  alienation  could  be  vahdly  made  only  for  such 
time  as  heirs  of  the  tenant  existed.  Upon  failure  of  such  heirs  the 
new  grantee's  estate  escheated  to  the  lord.  The  grantee  by  subinfeudation, 
in  fact,  held  during  the  life  of  the  heirs  of  the  original  tenant  only.  To 
coxmteract  this  arose  a  new  kind  of  grant,  viz.  lands  were  granted  not 
only  to  A.  and  his  heirs,  but  to  A.  his  heirs  and  assigns.  "  If  the  tenant 
under  such  a  gift  assigned  his  land  to  another  in  fee,  the  latter  and  his 
heirs  had  the  right  to  hold  the  land  on  failure  of  the  former's  heirs  as 
tenants  of  the  former's  lord,  who  was  by  his  original  gift  bound  to  warrant 
quiet  possession  to  the  assigns  as  well  as  the  heirs  of  his  donee  "  (WUliams, 
Peal  Property,  17th  ed.,  p.  "68).  By  the  Statute  Quia  Emptores  (18  Edw.  i. 
c.  1)  every  tenant  in  fee  was  enabled  to  substitute  another  in  his  place  to 
hold  to  himself  and  his  heirs  whether  the  original  grant  had  or  had  not  been 
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to  the  first  tenant  his  hen^s  and  assif/ns  (see  Pollock  and  Maitland's 
Rist.  Eng.  Laic,  vol.  ii.  pp.  14  and  16  :  Williams,  Real  Property,  17th  ed., 
pp.  66-71). 

Where  the  word  "heirs"  if  used  alone  would  have  made  a  gift  sub- 
stitutional, the  addition  of  the  word  "  assigns  "  will  rebut  the  presumption, 
so  that  in  a  gift  to  A.  or  his  heirs  or  assigns,  the  words  "  heirs  or 
assigns  "  will  be  treated  as  words  of  limitation,  and  A.  will  take  absolutely 
{In  re  Walton,  1856,  8  De  Gr.,  M.  &  G.  173  ;  see  also  the  case  of  Brookman 
V.  Smith,  1871,  L.  R  6  Ex.  291 ;  1872,  L.  E.  7  Ex.  271).     See  Heirs. 


Heirs  of  the  Body. — These  words  were  before  the  Conveyancing 
Act,  1881,  necessary  to  create  an  estate  tail ;  sec.  51  of  that  Act  (44  &  45  Vict, 
c.  41)  provides  as  to  deeds  executed  after  the  Act  that  it  shall  be  suffi- 
cient in  the  limitation  of  an  estate  tail  to  use  the  words  "  in  tail "  without 
the  words  "  heirs  of  the  body." 

Heirs  of  the  body  may  in  the  limitation  be  restricted — (1)  as  to  sex,  to 
heirs  male  or  heirs  female ;  or  (2)  as  to  the  person  from  whom  they  are  to 
spring  {e.g.  heirs  of  the  body  of  A.  by  B.,  his  present  wife). 

The  only  kind  of  estate  tail  to  create  which  the  words  "  heirs  of  the 
body"  were  not  necessary  was  an  estate  in  franlcmarria^e,  the  word  "  frank- 
marriage  "  not  only  ex  vi  termini  creating  the  inheritance  if  used  in  the 
gift,  but  also  limiting  it  so  as  to  make  the  donees  tenants  in  tail  special. 
See  Erankmarriage. 

Heirs  of  the  tody  is  in  marriage  articles  often  construed  as  "  the 
first  and  other  sons  "  and  the  settlement  is  made  on  them  successively 
in  tail — otherwise  the  manifest  intention  of  the  parties,  viz.  to  make 
provision  for  the  issue  of  the  marriage,  might  be  defeated  by  the  parents 
{Stonor  V.  Curiven,  1832,  5  Sim.  264),  and  the  rule  was  applied  by  analogy 
to  the  case  of  chattels,  these  being  made  to  vest  in  the  eldest  son. 

In  a  devise  upon  a  discretionary  trust  for  the  benefit  of  the  heirs  of  the 
l)ody  of  E.  L.  for  the  trustees  to  educate  at  their  discretion  the  said  heirs  and 
to  pay  the  residue  to  them  as  E.  L,  might  appoint,  "  heirs  of  the  body  " 
was  construed  to  mean  such  of  the  statutory  next-of-kin  of  E.  L.  as  were 
descended  from  her  {In  re  Jeaffreson,  1866,  L.  E.  2  Eq.  276). 

A  peculiar  form  of  entail  should  be  noticed  here,  viz. :  A  devise  to  the 
heirs  of  the  body  of  A,  confers  an  estate  tail  though  there  be  no  previous 
estate  of  freehold  limited  to  the  ancestor.  This  is  the  well-known  "  rule  in 
Mandeville's  case  "  (see  Co.  Litt.  s.  26  h).  "  It  might  not  be  very  difficult 
to  show  that  the  exigency  of  the  Statute  de  Bonis,  which  peremptorily 
directed  that  the  will  of  the  donor  should  always  be  observed,  left  no 
alternative  but  to  decide  Mandeville's  case  as  it  was  decided,  inasmuch  as 
when  the  estate  was  limited  to  the  heirs  of  a  particular  ancestor  without 
any  estate  of  freehold  limited  to  the  ancestor  himself  (either  expressly  or 
by  implication)  it  was  impossible  to  effectuate  that  expressed  will  of  the 
donor  .  .  .  except  by  regarding  the  limitation  as  if  it  were  an  estate  tail 
which  had  originally  vested  in  and  descended  from  the  ancestor  himself ; 
and  yet  the  first  taker  must  take  as  purchaser  because  no  estate  did  in  fact 
vest  in  or  descend  from  the  ancestor  "  (per  Kindersley,  V.C.,  in  Wright  v. 
Vernon,  1854,  2  Drew,  at  p.  455,  cited  in  Moore  v.  Simkin,  1885,  31 
Ch.  D.  99).  To  these  reasons  is  due  the  creation  of  this  anomalous  kind 
of  entail,  called  often  a  quasi-entail.  And  in  Moore  v.  Simkin,  snpra,  it 
was  held  that  there  was  no  reason  why  the  rule  should  be  applied  to  an 
ordinary  case  where  the  limitation  is  to  heirs  general  and  not  to  heirs 


HERALDS;  HEEALDRY;  HERALDS'  COLLEGE  171 

special.     See  also  on  this  rule,  Note  (c)  Jarman  on  Wills,  5th  ed.,  p.  906. 
See  Estates  of  Inheritance  :  Heirs. 


Helig'Oland. — An  island  in  the  Xorth  Sea,  taken  by  the  British 
Government  from  the  Danes  in  1807,  and  formally  ceded  in  1814.  During 
the  British  occupation  the  island  was  under  a  Lieutenant-Governor ;  the 
people  retained  their  own  laws  and  customs.  There  was  an  appeal  from 
the  magistrates  to  the  Lieutenant-Governor,  and  from  him  to  H.M. 
in  Council  (see  Siemens  v.  Heirs  of  Bvfe,  1856,  11  Moo.  P.  C.  62).  The 
sovereignty  of  Heligoland  was  ceded  by  Great  Britain  to  the  German 
Emperor  by  an  agreement  dated  1st  Julv  1890,  confirmed  bv  Act  of  Parlia- 
ment (53  &  54  Vict.  c.  32). 


Henceforth. — See   From;    and    Stroud,  Jitd.   Bid.,  s.v.   "From 
henceforth." 


He  or  they  paying*  Freight. — These  words  are  generally 
found  in  bills  of  lading  or  charter-parties  where  goods  are  shipped  by  one 
person  and  consigned  to  another  or  his  assigns,  who  are  to  pay  freight  for 
them.  The  consignees  in  such  a  case  are  liable  to  pay  the  freight  due  if 
they  receive  the  goods,  unless  on  the  face  of  the  contract  they  are  only 
agents,  for  their  receipt  of  the  goods  implies  a  contract  on  their  part  to 
pay  the  freight  (Cock  v.  Taylm-,  1811,  13  East,  399 ;  12  E.  E.  378  ;  Amos  v. 
Tempciicy,  1841,  "8  Mee.  &  W.  798).  But  the  clause  is  intended  for  the 
benefit,  not  of  the  shipper,  but  of  the  master  or  shipowner,  to  enable  him, 
if  he  thinks  fit,  to  insist  on  payment  before  delivering  the  goods ;  but  it 
does  not  oblige  the  master  to  obtain  the  freight  before  delivery,  and 
consequently  the  shipowner,  if  the  consignee  will  not  pay  the  freight  after 
receiving  the  goods,  can  resort  to  the  shipper  for  the  freight  due  under  the 
bill  of  lading,  whether  there  is  a  charter-party  or  not  (Lord  Ellenborough, 
Shepard  v.  De  Bcrnalcs,  1811,  13  East,  565  ;  12  E.  E.  442 ;  Domett  v. 
Bedcford,  1833,  5  Barn.  &  Adol.  521,  overruling  Dreio  v.  Bird,  1828, 
Moo.  &  M.  156).    See  Bills  of  Lading. 


Heralds;   Heraldry;    Heralds'    College.— Tlie  office 

and  functions  of  heralds,  the  science  or  art  of  heraldry,  and  the  CoUege  of 
Arms,  which  was  incorporated  in  1483  by  Eichard  in.,  still  survive,  and 
possess  a  certain  legal  importance ;  though  the  greater  part  of  the  learning 
connected  with  them  has  had  chiefly  an  antiquarian  or  quasi-legal  interest 
since  the  end  of  the  seventeenth  century.  The  Court  of  the  Earl  Marshal 
of  England  {q.v.)  became  obsolete,  partly  owing  to  the  decay  of  the  mediaeval 
military  system,  and  partly  to  the  prohibitions  which  the  common  law 
Courts  issued  against  proceedings  brought  in  it  for  infringements  of  the 
privileges  of  the  heralds.  The  last  declaration  of  war  hj  heralds  in  Europe 
was  in  1657  on  a  war  between  Sweden  and  Denmark ;  and  it  was  exactly  a 
hundred  years  before  that  England  made  use  of  them  for  that  purpose 
for  the  last  time.  After  the  cases  of  Oldis  v.  Donmille  (Show.  P.  C.  58) 
and  Btissel's  case,  (1692,  4  Mod.  Eep.;  4  W.  &  M.  42)  the  conusance, 
correction,  and  disposition  of  coats  of  arms,  and  ordering  of  funeral  pomps, 
which  time  out  of  mind  had  belonged  to  the  heralds,  were  taken  in  hand  by 
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undertakers,  seal-engravers,  carriage  painters,  gold  and  silver  smiths,  and 
others,  who  resisted  the  efforts  of  the  authorised  heralds  to  subject  them  to 
the  discipline  of  the  Earl  Marshal's  Court ;  and  those  officers  discovered 
that  the  only  remedy  left  to  them,  whatever  it  was  worth,  was  an  action  on 
the  case  for  wrong  done  to  them  in  their  office,  a  mode  of  redress  which, 
however,  they  seem  never  to  have  sought. 

It  appears,  from  the  cases  above  quoted,  that  the  common  law  Courts 
would  not  have  considered  themselves  entitled  to  restrain  proceedings  in  the 
Earl  Marshal's  Courts  taken  for  the  purpose  of  redressing  wrongs,  done  to 
the  rightful  possessors  of  arms,  against  the  rules  of  honour.  Yet,  from  that 
time,  there  was  always  sufficient  doubt,  after  the  constable  of  England  ceased 
to  be  appointed,  as  to  the  jurisdiction  of  the  marshal  alone  to  make  recourse 
to  it  a  matter  of  great  uncertainty.     (See  Eael  Makshal.) 

Thus  the  visitations  of  the  heralds  exercising  commissions  under  the 
Great  Seal  to  examine  into  the  rights  of  all  persons  who  assumed  to  bear 
arms,  ceased  after  the  year  1686,  as  the  heralds  could  no  longer  maintain 
their  authority,  enforce  their  commands,  or  punish  delinquents  by  means  of 
that  Court.  The  Courts  of  common  law  had  and  have  never  taken  under 
their  cognisance  the  subject-matter  of  armorial  bearings;  and  the  rights 
thereto,  therefore,  lost  all  their  significance  in  law.  The  practical  use  of 
heraldry  now  consists  in  whatever  value  it  may  possess  of  furnishing  proofs 
in  questions  of  descents  and  pedigrees  in  cases  of  disputed  titles  to  honours, 
dignities,  and  inheritances.     (See  Akmoeial  Bearings.) 

The  heralds,  from  the  time  of  the  establishment  of  the  Court  of  the 
Constable  and  Marshal,  were  the  ministers  of  those  great  officers  of 
State ;  and  they  were  subject  to  the  commands  of  the  sovereign  and  his  two 
officers  in  the  discharge  of  their  respective  military  and  ceremonial  functions, 
and  in  their  jurisdiction  over  the  matter  of  armorial  bearings.  As  to  the 
time  when  heralds  were  introduced  into  England,  their  functions  as  the 
messengers  of  the  kings  in  peace  and  war,  and  orderers  of  court,  and  other 
ceremonies,  when  their  creation  passed  into  the  hands  of  the  Earl  Marshal, 
and  other  such  matters,  many  of  which  are  extremely  obscure,  reference 
must  be  made  to  the  books  which  treat  at  large  of  heraldry  and  the  laws 
of  arms.  But  at  the  incorporation  of  Heralds'  College,  or  the  College  of 
Arms,  the  Earl  Marshal  was  placed  at  the  head  of  the  new  corporation,  and 
the  division  of  the  officers  into  Kings  of  Arms,  Heralds  of  Arms,  and  Pur- 
suivants was  fixed  as  at  present ;  and  the  orders  and  statutes  drawn  up  in 
1568  by  command  of  Queen  Elizabeth,  to  be  observed  and  kept  by  the 
officers  of  arms,  recite  that  the  Earl  Marshals  had  the  nomination  or 
placing  of  all  the  king's  heralds  and  pursuivants  of  arms  into  their  several 
offices,  and  authority  to  make  orders  and  statutes  to  be  observed  and  kept 
both  in  general  and  amongst  themselves  in  regard  to  each  other.  The 
officers  then,  as  now,  were  the  three  kings  of  arms.  Garter,  Clarencieux, 
and  Norroy ;  six  heralds,  viz.  Somerset,  Chester,  Windsor,  Richmond,  Lan- 
caster, and  York ;  and  four  pursuivants.  Rouge  Dragon,  Portcullis,  Blue 
Mantle,  and  Rouge  Croix.  (See  Companions  (Knights  Companions)  of  the 
Garter.) 

Garter  was  declared  the  principal  king  of  arms,  with  pre-eminence  over 
the  others ;  Clarencieux,  provincial  king  in  all  parts  of  England  south  of  the 
Trent ;  Norroy,  provincial  king  north  of  it.  No  new  arms  were  to  be 
granted  without  the  consent  of  the  Earl  Marshal;  but  the  three  kings 
might  jointly  give  new  crests  and  share  the  profits,  no  other  officer  of  arms 
having  any  rights  in  the  matter,  though  in  respect  of  other  business  in  the 
college  the  fees  were  shared  amongst  them. 
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With  the  consent  of  the  Earl  Marshal,  therefore,  the  two  provincial 
kings  grant  arms  and  crests  and  other  armorial  ensigns  within  their 
respective  provinces,  as  thej  are  empowered  to  do  in  their  patents.  The 
sovereign,  however,  by  wtue  of  his  prerogative,  may  make  such  grants, 
either  to  subjects  or  foreigners,  without  the  interposition  of  these  officers. 

Bath,  who  is  a  king  of  arms,  is  not  a  member  of  the  college ;  the  Order 
of  the  Bath  at  the  time  of  the  above  statutes  not  having  been  constituted 
(see  Bath,  Order  of),  and  there  ha\'ing,  previous  to  the  incorporation  of 
the  heralds,  been  no  herald  of  that  name.  But,  by  the  constitution  of  the 
Order,  the  Bath  herald  was  made  a  king  of  arms  and  principal  herald  of 
the  parts  of  Wales. 

The  pursuivants  are  not  officers  of  arms  but  the  next  degree  under,  being 
only  in  the  state  of  the  noviciate  for  the  office  of  herald.  They  were  the 
"  followers  "  of  the  heralds,  and  acted  as  their  scribes.  For  the  origin  of 
the  pursuivants  and  their  nomenclature,  see  Edmondson's  Heraldry,  voL 
i.  pp.  123,  124 

Heralds,  or  pursuivants,  extraordinary  are  sometimes  created ;  the  two 
at  present  being  Surrey  Herald  and  Maltravers  Herald.  One  of  the 
purposes  for  which  they  are  created  seems  to  be  to  enable  them  to  be 
promoted  to  vacancies  of  the  kings  of  arms,  or  of  the  heralds,  out  of  the 
ordinary  course. 

The  privileges  granted  to  the  heralds  by  charter  of  Edward  vi.,  and  with 
the  authority  of  Parliament,  by  which  they  were  fi'eed  and  discharged  from 
all  subsidies,  tolls,  taxes,  and  customs,  and  as  well  from  watch  and  ward  as 
from  the  election  to  any  office  of  mayor,  sheriff,  baihff,  constable,  scavenger, 
churchwarden,  or  any  other  public  office,  are  no  longer  valuable.  In  the 
modern  Acts  of  Parliament  imposing  taxation,  such  as  the  Income  Tax  Acts, 
the  Land  Tax  Acts,  and  the  Customs  Acts,  the  privileges  of  such  corporations 
and  officers  have  been  expressly  taken  away. 

The  records  of  Heralds*  College,  which  are  kept  either  there  or  in  the 
Harleian  Library,  are  of  importance  as  sources  of  evidence  in  support  or 
defence  of  peerage  claims  or  other  claims  where  pedigrees  are  in  question. 
Twelve  different  classes  of  these  documents  may  be  mentioned : — 

1.  The  visitation  books,  containing  the  arms  and  pedigrees  of  the 
nobility  and  gentry,  which  were  delivered  to  the  heralds  by  \-irtue  of  their 
commissions  from  the  Crown  authorising  them  to  be  made  out,  proved,  and 
dehvered.  They  range  from  the  reign  of  Henry  vin.  in  1528-29  to  the 
reign  of  James  ii.  in  1686.  They  are  of  authority  as  evidence  in  the  nature 
of  official  records,  and  their  admissibUity  has  never  been  judicially  questioned: 
but  copies,  though  made  by  heralds,  do  not  stand  on  the  same  footing. 

2.  Books  containing  miscellaneous  pedigrees  and  arms,  being  entries  made 
in  the  office  as  well  during  the  time  when  \dsitations  were  in  use  as  since 
that  period,  and  down  to  the  present  day.  These  are  not  "  official  records," 
entitled  to  be  of  themselves  admitted  in  evidence ;  and  heralds'  books  have 
been  often  rejected  on  the  ground  of  their  being  ex  parte  statements.  In  the 
De  Lisle  Peerage  case  the  House  of  Lords  said  that  on  the  cessation  of  the 
visitations,  and  where  the  books  were  mere  entries  of  that  which  the  parties 
had  chosen  to  have  entered  in  the  registries,  without  any  due  authority 
being  shown,  they  had  not  been  received  in  evidence.  Thus  the  House 
requires  the  production  of  the  original  commission  under  which  a  visitation 
was  held  before  admitting  the  visitation  book  itself  to  be  put  in  evidence ; 
and  the  connection  between  the  commission  and  the  \'isitation  must  also  be 
shown.  In  all  the  cases  the  question  of  admitting  or  rejecting  the  docu- 
ment tinned  upon  whether  there  was  the  proved  signature  of  some  member 
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of  the  family  appended ;  in  which  event  the  pedigrees  were  used  as  secondary 
evidence  in  the  nature  of  declarations  and  reputation. 

3.  Books  of  pedigrees  and  arms  of  the  peers  made  pursuant  to  standing 
orders  of  the  House  of  Lords  in  1767.  They  were  registered  after  proof 
at  the  bar  of  the  House ;  but  the  Order  was  rescinded  in  1802,  and  the 
registry  then  ceased  and  has  never  been  revived. 

4.  Books  of  pedigrees  and  arms  of  baronets,  which  are  registered  under 
a  Eoyal  warrant  made  in  1783.  The  patents  of  baronets  were  not  registered 
before  then  ;  but  the  first  registration  was  then  made  under  that  Order,  and 
still  continues ;  and  the  pedigrees  of  baronets  are  ordered  to  be  recorded 
before  the  passing  of  the  patent. 

5.  Books  of  entries  of  funeral  certificates,  being  attested  accounts  of  the 
time  of  death,  place  of  burial,  and  of  the  marriages  and  issue  of  the  several 
persons  whose  funerals  were  attended  by  officers  of  arms  or  their  deputies. 
The  original  certificates  are  admitted  in  evidence  in  the  same  way  as  the 
original  visitation.  Such  of  the  certificates  as  are  not  originals,  as  some  of 
them  appear  to  be,  would  probably  not  be  received  in  evidence.  The  books 
in  which  they  have  been  registered  have  also  been  produced  and  admitted 
in  various  cases.  The  certificates  are  good  evidence  as  official  statements  of 
the  fact  of  death ;  but  if  it  is  intended  to  prove  matters  of  pedigree,  as 
marriage  or  issue,  the  signature  of  some  person  of  the  family  is  necessary. 

6.  Books  containing  accounts  of  Eoyal  marriages,  coronations,  and 
funerals. 

7.  Earl  Marshals'  books  from  the  time  of  Queen  Elizabeth  to  the 
present  time.  They  contain  entries  of  such  instruments  and  warrants  passed 
under  the  Eoyal  sign-manual  as  relate  to  the  arms  of  the  blood  royal, 
licences  from  the  Crown  for  the  change  of  surnames  and  arms,  or  for 
acceptance  of  foreign  honours,  etc.,  and,  generally,  whatever  relates  to  that 
part  of  the  office  of  Earl  Marshal  which  concerns  the  superintendence  of 
the  college,  or  relates  to  matters  of  State  concerning  which  the  public  orders 
are  issued  by  the  Earl  Marshal,  or  within  his  department.  The  books  are 
received  in  evidence  as  official  records. 

8.  Books  of  arms  of  the  nobility  and  Knights  of  the  Garter  and  Bath, 
and  dockets  or  copies  of  all  grants  of  arms  to  the  present  time. 

9.  A  list  of  knights  from  early  times,  and  the  only  authentic  record  of 
the  names,  etc.,  of  individuals  upon  whom  the  honour  of  knighthood  has 
been  conferred  from  the  commencement  of  the  reign  of  James  i.  up  to  1834. 
(See  Knights  Bachelors.) 

10.  A  register  of  the  pedigrees  and  arms  of  Knights  of  the  Bath  (q.v.) 
and  their  respective  esquires  since  1804. 

11.  Eegisters  of  arms  and  pedigrees  relating  to  Scotch  and  Irish  families, 
copies  of  which  have  been  transmitted  from  the  respective  offices  of  Lyon 
King  of  Arms  of  Scotland,  and  Ulster  King  of  Arms  of  Ireland. 

12.  A  series  of  partition  books  from  the  reign  of  Henry  viii.,  containing 
an  account  of  fees  received  on  the  creation  of  peers,  baronets,  and  knights, 
and  upon  the  consecration  and  translation  of  bishops ;  as  also  for  the 
attendance  of  the  officers  of  arms  at  Eoyal  coronations,  funerals,  and  other 
public  ceremonies. 

All  these  last  five  classes  are  receivable  in  evidence  as  official  records. 

For  the  numerous  cases  illustrating  the  various  points  on  the  subject  of 
evidence  above  mentioned,  see  Hubback  on  Succession,  pp.  538-566.  In 
Slade  v.  Tucker,  1880,  14  Ch.  D.  824,  it  was  held  that  a  pursuivant  or 
herald  of  Heralds'  College,  employed  in  the  conduct  and  support  of  a  protest 
against  a  pedigree  sought  to  be  enrolled  in  the  college,  is  not  a  legal  adviser ; 
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therefore  communications  between  him  and  his  employer  are  not  privileged 
in  a  court  of  law.  The  defendant,  as  pursuivant,'  had  lodged  a  protest  against 
the  registering  of  a  pedigree  on  a  succession  to  a  baronetcy  (which,  as  above 
mentioned,  it  is  the  duty  of  the  college  to  register)  on  behalf  of  an  adverse 
claimant,  and  by  the  custom  of  the  college  he  had  been  ordered  to  advise 
and  assist  the  protestor.  In  an  action  by  plaintiff  for  the  purpose  of 
recovering  the  estates,  the  defendant  had  refused  to  answer  certain  questions 
as  to  matters  of  pedigree  with  which  he  had  become  acquainted  while  thus 
acting  officially,  and  claimed  the  pri\alege  of  a  legal  adviser :  but  he  was 
ordered  to  answer  the  questions. 

[Authorities. — Edmondson's  Heraldry,  vol.  i. ;  Hall,  International  Law, 
4th  ed.,  p.  393 ;  Twiss,  The  Law  of  Nations,  p.  60.] 


Hereafter    valued    and    declared.— These  words  are 

generally  found  in  a  "  lioating "  pohcy  of  marine  insurance,  which  leaves 
the  interest  which  is  to  be  insured  to  be  declared  when  the  risk  is  about 
to  begin  on  it,  e.g.  in  the  case  of  goods,  when  they  are  about  to  be 
shipped.  Floating  policies  are  generally  utilised  to  cover  a  shipment  of 
goods  for  which  the  means  and  time  for  shipping  are  not  known  to  the 
person  wishing  to  insure  them  when  he  makes  the  policy.  See  Marine 
Insurance. 


Hereditaments. — "Hereditament  is  the  largest  word  of  aU  in 
that  kind :  for  whatsoever  may  be  inherited  is  an  hereditament,  be  it 
corporeall  or  incorporeal!,  reall  or  personall,  or  mixt "  {Co.  Litt.  s.  6  a). 
See  Corporeal  Hereditaments;  Incorporeal  Hereditaments. 

The  definition  of  the  word  in  Moor  v.  Denn,  1806,  2  Bos.  &  Pul.  247, 
that  "  the  settled  sense  of  the  word  is  to  denote  such  things  as  may 
be  the  subject-matter  of  inheritance,  but  not  the  inheritance  itself,"  implies 
how  comprehensive  is  the  term ;  this  definition  was  recognised  in  Tomkins 
v.  Jones,  1889, 22  Q.  B.  D.  599,  where  Bowen,  L.J.,  said,  "  The  word  is  not  used 
as  describing  the  quantum  of  interest  of  the  subject-matter,  but  as  describ- 
ing the  subject-matter  itself,  namely,  the  land."  At  times,  however,  the 
context  may  be  such  as  to  restrict  the  ordinary  and  wide  meaning  of  the 
word.  The  word  has  frequently  been  the  subject  of  judicial  interpretation 
as  regards  the  meaning  to  be  given  to  it  in  certain  statutes.  The  most 
recent  case  is  The  Metropolitan  Rivy.  Co.  v.  FovAer,  [1893]  App.  Cas.  415, 
where  the  right  and  interest  of  a  railway  company  in  a  particular  tunnel 
was  held  to  be  a  hereditament  and  not  merely  an  easement,  and  the  com- 
pany were  held  liable  in  respect  thereof  under  sec.  4  of  the  Land  Tax  Act, 
1797  (38  Geo.  m.  c.  5). 

In  Tomkins  v.  Jones  (ubi  supra)  (also  58  L.  J.  Q.  B.  222)  it  was  held 
that  the  Coimty  Court  had  no  jurisdiction  to  try  an  action  in  which  the 
title  to  leasehold  was  in  question ;  sec.  56  of  the  County  Courts  Act,  1888, 
providing  that  "  the  Court  shall  not  have  cognisance  of  any  action  in  which 
the  title  to  corporeal  or  incorporeal  hereditaments  shall  be  in  question," 
the  Court  of  Appeal  holding  that,  in  the  section  in  question,  hereditament 
mcluded  land,  and  land  included  leaseholds.  See  also  Cheia  v.  Holroyd,  1852, 8 
Ex.  Kep.  249,  a  decision  under  9  &  10  Vict.  c.  95,  s.  58,  of  the  old  County  Court 
Act  of  1846.  On  the  other  hand,  it  has  been  decided  that  "  paving  rates  " 
are  not  hereditaments  within  the  latter  Act,  and  that  the  County  Courts 
had  jmisdiction  {Baddeley  v.  Denton,  1849,  4  Ex.  Eep.  508 ;  19  L.  J.  Ex.  44  : 
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Gwynne  v.  Knight,  1848,  1  Ex.  Rep.  802 ;  17  L.  J.  Ex.  168 ;  and  see  Annual 
County  Courts  Practice,  1898,  p.  417). 

For  the  judicial  interpretation  of  the  word  in  connection  with  sees.  3  and 
68  of  8  &  9  Vict.  c.  18  (Lands  Clauses  Act),  and  sees.  6  and  16  of  8  &  9  Vict, 
c,  20  (Railway  Clauses  Consolidation  Act),  see  B.  v.  Cambrian  Bwy.  Co., 
1871,  L.  R.  6  Q.  B.  422. 

In  the  construction  of  a  will,  the  words  estates  and  hereditaments  have 
been  held  to  include  moneys  directed  to  be  laid  out  in  the  purchase  of  lands 
and  resettled  {Bassett  v.  St.  Levan,  W.  N.,  1894,  204). 


Hereditary  Revenues  of  the  Crown.— The  rents  of 
Crown  lands  (see  Crown,  Land  Revenues  of)  formed  from  very  early  times 
the  chief  source  of  this  branch  of  the  royal  revenue.  To  this,  others  were 
in  course  of  time  added ;  these  were  (1)  feudal  dues,  for  which,  on  their 
abolition  at  the  Restoration,  was  substituted  an  excise  duty  on  beer,  ale,  and 
other  liquors ;  (2)  the  proceeds  of  the  Post  Office ;  (3)  wine  Hcences ;  and 
(4)  moneys  arising  from  fines  on  various  writs.  On  the  accession  of 
George  in.,  the  king,  in  return  for  a  fixed  civil  list  (see  List  (Civil)), 
surrendered  his  life  interest  in  the  hereditary  revenues,  which  were 
then  paid  into  what  was  first  called  an  aggregate  fund,  and  afterwards, 
on  its  institution,  into  the  Consolidated  Fund.  Again,  on  the  accession  of 
George  iv.  a  similar  surrender  of  the  hereditary  revenues  took  place.  A 
still  further  transfer  of  the  proceeds  of  the  hereditary  revenues  of  the 
Crown  to  the  Consohdated  Fund  took  place  on  the  accession  of  William  iv., 
and  again  when  Her  Majesty  the  Queen  ascended  the  throne,  for  in  those 
two  instances  the  rents  of  the  Crown  lands,  etc.,  in  Scotland  were  likewise 
included.  Each  surrender,  however,  has  been  only  of  the  sovereign's  life 
interest,  and  has  been  accompanied  by  an  express  declaration  that  after  the 
sovereign's  demise  the  hereditary  revenues  should  be  payable  and  paid  to  his 
or  her  successors  (see  Civil  List  Act,  1837,  s.  2) ;  but  it  is  unlikely  that  the 
present  arrangement  of  paying  the  income  from  them  into  the  Consolidated 
Fund  and  settling  a  fixed  civil  list  on  the  sovereign  will  ever  be  dis- 
turbed.    See  List  (Civil)  ;  Crown  ;  Crown,  Land  Revenues  of. 

[Authority. — May,  Constitutional  History  of  England,  3rd  ed.,  ch.  iv.] 


Herein. — As  to  when  the  term  "  herein  "  in  a  will  includes  a  codicil 
by  reference,  see  1  Jarm.  Wills,  9th  ed.,  151.  The  question  arises  in  con- 
nection with  legacies  and  exemptions  from  legacy  duty.  See  further, 
Stroud,  Jud.  Diet.,  s.v.  "  Herein,"  "  Hereinafter  " ;  and  article  Wills. 


Heresy  (uip&ffig). — Heresy  properly  means  the  maintenance  of 
a  false  opinion  repugnant  to  some  doctrine  of  the  Church  not  involving 
an  absolute  denial  of  Christianity.  The  following  definition  is  approved 
by  Sir  Matthew  Hale,  P.  C,  i.  383 :  "  Sententia  himiano  sensu  excogitata, 
palam  docta  et  pertinaciter  defensa." 

Heresy  was  throughout  the  Middle  Ages  punished  by  the  Church 
Courts  in  England,  but  the  penalties  inflicted  were  only  ecclesiastical 
censures,  imposition  of  penances,  excommunication,  and  in  the  case  of 
clerics  deprivation  of  ecclesiastical  benefices  (but  as  to  this,  see  Maitland, 
article  cited,  infra).  The  civil  law  of  the  Roman  Empire,  however,  provided 
death  by  burning  at  the  hand  of  the  State  as  the  penalty  for  obstinate  and 
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relapsed  heretics,  who  had  not  sought  mercy  before  sentence  was  passed ; 
and  the  English  canonists  certainly  regarded  this  provision  as  part  of 
the  common  law  of  England  (Lindwood,  lib.  v.  tit.  5.  p.  239  n).  A 
writ  de  comburendo  hceretico  was  in  fact  issued  for  the  burning  of  a 
heretic  between  1400  and  1677,  but  whether  the  offence  of  heresy  was 
properly  punishable  by  death  at  common  law,  and  whether  such  a 
writ  had  in  law  any  authority,  is  a  point  of  great  difficulty  (Stephen, 
Hist.  Crim.  Law,  pp.  438-469,  and  consider  Sawtre's  case  in  Stephen, 
supra,  and  Bracton,  de  Corond,  lib.  113,  c.  9,  fol.  129  a).  The  writ  was 
not  a  writ  of  course,  but  issued  only  by  the  special  direction  of  the 
King  in  Council. 

It  was  further  doubtful  whether  a  conviction  before  the  ordinary 
was  sufficient  ground  for  the  writ  de  comburendo  hceretico,  or  whether 
a  conviction  before  Convocation  was  not  also  required.  The  burnings  of 
heretics,  which  frequently  took  place  under  the  Lancastrian  and  Tudor 
sovereigns,  were  carried  out  for  the  most  part  in  virtue  not  of  common 
but  of  statute  law  (namely,  the  Acts  o  Kich.  ii.  st.  c.  5  ;  2  Hen.  rv.  c.  15  ;  2 
Hen.  V.  c.  7 ;  25  Hen.  viii.  c.  14  ;  31  Hen.  viii.  c.  14 ;  34  &  35  Hen.  viii.  c.  1 ; 
1  &  2  Phil.  &  Mary,  c.  6),  but  all  statutes  against  heresy  were  repealed  by 
1  Edw.  V.  c.  12,  s.  2,  and  1  Eliz.  c.  1,  s.  6  (which  latter  Act  repealed  the 
statutes  re-enacted  by  1  &  2  Phil.  &  Mary,  c.  6). 

Prior  to  the  last-mentioned  Act  (1  Eliz.  c.  1)  there  had  been  no  legal 
definition  of  heresy ;  the  lay  Courts  accepting  on  this  point  the  finding  of 
the  ecclesiastical  tribunals,  although  a  temporal  judge  might  incidentally 
take  knowledge  whether  a  tenet  was  heretical  or  not.  But  the  Statute 
1  Eliz.  c.  1  provided  that  nothing  should  be  adjudged  heresy  by  the 
commissioners  appointed  under  it,  except  such  matter  or  cause  as  had 
formerly  been  adjudged  to  be  heresy  by  the  authority  of  the  canonical 
Scriptures  or  of  the  first  four  general  councils,  or  by  any  other  general 
council,  wherein  the  same  was  declared  heresy  by  the  express  words  of 
canonical  Scriptures,  or  such  as  should  thereafter  be  adjudged  to  be  heresy 
by  Parliament,  with  the  assent  of  the  clergy  in  Convocation.  Although 
this  particular  section  has  been  repealed,  the  principle  which  it  lays  down 
appears  to  have  been  acted  on  by  the  Courts  since  the  Eeformation. 

The  Act  29  Car.  ii.  c.  9  abolished  the  writ  de  hceretico  comburendo ;  but 
by  sec.  2  reserves  the  rights  of  archbishops,  bishops,  and  ecclesiastical  judges 
to  punish  heresy  by  excommunication,  deprivation,  degradation,  and  other 
ecclesiastical  censures  in  such  sort  as  before  that  Act.  When  it  is  only  a 
question  of  punishment  by  ecclesiastical  censure,  a  diocesan  may  proceed  to 
sentence  for  heresy. 

The  ecclesiastical  penalties  for  heresy  therefore  remain,  but  the  law  is 
obscure,  and  it  is  almost  needless  to  say  not  put  in  practice.  Sir  James 
Stephen  expresses  an  opinion  that  a  layman  guilty  of  heresy  may  still  be 
prosecuted  in  an  ecclesiastical  Court,  and  if  he  refuse  to  recant,  be  excom- 
municated ;  the  effect  of  which  would  be  that  the  Court  might  direct  him  to 
be  imprisoned  for  any  term  not  exceeding  six  months  (Stephen,  Mist.  Crim. 
Law,  vol.  ii.  p.  681).  See  also  articles  Apostasy;  Blasphemy;  Discipline, 
Ecclesiastical  ;  Excommuxication. 

[Authorities.— Lm&\ioo&,  Frov.;  Gibs.  Codex;  Ayliffe,  Far.;  Hawkins, 
Fleas  of  the  Croicn ;  Hale,  Fleas  of  the  Crown ;  Black.  Com. ;  Phillimore, 
Feci.  Law,  2nd  ed. ;  Stephen,  Hist.  Crim.  Law.  See  also  as  to  the  earlier 
law  on  the  subject.  Professor  Maitland,  Latv  Quarterly  Review,  vol.  ii  p. 
153,  article  "  The  Deacon  and  the  Jewess,  or  Apostasy  at  Canon  Law  " ;  and 
article  Canon  Law  in  vol  ii.  ante.'] 
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He  riot. — The  etymology  of  the  word  "heriot"  is  from  the  Anglo-Saxon 
word  heregeatu,  military  apparel  (Pollock  and  Maitland,  Hist.  Etuj.  Laiu, 
vol.  i.  p.  270 ;  see  also  Scriven  on  Copyholds,  7th  ed.,  p.  244 ;  Garland  v. 
Jeckyll,  1824,  2  Bing.  273 ;  27  R  E.  630). 

In  ancient  times  it  is  said  that  the  arms  of  the  tenant,  originally  sup- 
posed to  have  been  given  by  his  lord,  were  returned  to  him  that  they  might 
continue  to  be  used  in  the  service  of  the  State  (see  Laws  of  Cnut,  vol.  ii. 
pp.  70,  71 ;  Pollock  and  Maitland,  supra).  It  is  probable  that  as  before  the 
Norman  Conquest  the  lord  had  commenced  to  provide  his  tenants  with  land 
instead  of  armour,  the  payment  of  the  heriot  was  regarded  somewhat  in  the 
nature  of  a  relief  paid  in  respect  of  the  land.  As  to  the  distinction  in 
modern  law  between  a  heriot  and  a  relief,  see  Watkins  on  Copyholds,  p.  99, 
note.  By  the  thirteenth  century  the  payment  of  the  heriot  had  been  com- 
muted for  a  payment  in  money  or  for  the  tenant's  beast  or  other  dead  or  live 
chattel.  As  to  whether  the  heriot  of  the  best  beast  was  a  commutation  for 
the  military  heriot,  and  as  to  how  far  it  was  a  voluntary  payment,  see 
Scriven,  p.  244;  Wilkins,  p.  100;  2  Black.  Com.  p.  97;  Pollock  and  Mait- 
land, supra. 

Heriots  fall  into  three  divisions — 
Heriot  service ; 
Suit  heriot ; 
Heriot  custom. 
Heriot  service,  properly  so  called,  is  supposed  to  arise  as  the  condition  of 
an  original  reservation  or  grant  on  a  fee-simple  tenancy  of  freehold  lands 
made  before  the  Statute  Quia  Emptores  (18  Edw.  I.),  and  the  right  to  take 
advantage  of  the  conditions  follows  the  seignory  or  lordship  of  the  manor. 
It  consists  in  the  lord's  right  to  seize  the  best  beast  or  chattel  or  some  beast 
or  chattel  of  a  tenant  seised  of  an   estate  of  inheritance.     It  is  doubtful 
whether  a  right  in  a  lord  of  the  manor  to  take  a  heriot  as  due  by  heriot 
service  can  exist  in  the  case  of  a  copyhold  tenant  (see  Western  v.  Bailey, 
[1897]  1  Q.  B.  86;  Watkins,  p.  104;  Scriven,  p.  286).     Heriot  service  is  of 
the  nature  of  a  rent,  and  the  lord  may  therefore  distrain  for  it,  but  only  on 
the  tenant's  lands  within  the  manor  {Austin  v.  Bennett,  1693,  5  Will.  &  Mary, 
1  Salk.  355),  but  the  distress  may  be  levied  on  the  beasts  or  chattels  of  a 
stranger  found  on  the  manor.     When  the  right  is  to  seize  the  best  beast,  as 
the  property  is  in  the  lord  on  the  tenant's  death,  he  may  seize  the  same,  and 
is  bound  by  his   election.     He   may  not,  however,  seize  the  beast   of  a 
stranger,  and  his  title  will  be  defeated  by  a  sale  by  the  executors  of  the 
tenant  in  market  overt  {Odiham  v.  Smith,  1593,  35  &  36  Eliz.  Cro.  (1) 
589). 

The  purchase  by  the  lord  of  any  part  of  the  tenant's  land  in  respect  to 
which  heriot  service  is  due  will  extinguish  it ;  but  if  the  tenant  sell  part 
of  the  land  to  a  stranger  and  afterwards  the  residue  to  the  lord,  the  land 
held  by  the  stranger  will  still  be  subject  to  heriot  service  {Chapman  v. 
Fendleton,  1609,  2  Brownl.  293). 

To  bind  an  assignee  to  pay  a  heriot  it  is  necessary  that  he  be 
particularly  named  {llandell  v.  Scory,  1633,  8  Car.  i.  Cro.  (3)  313). 

Suit  heriot  arises  by  way  of  reservation  in  a  grant  or  lease  of  modern 
times.  It  is  not  necessarily  confined  to  the  best  beast,  and  practically  does 
not  differ  from  the  reservation  of  an  additional  rent.  It  is  often  described 
as  rent  service,  but  should  be  distinguished  therefrom,  as  is  it  not  a  service 
arising  from  tenure.  The  lord  cannot  seize  for  suit  heriot,  but  must  either 
bring  an  action  for  non-payment  or  distrain  for  it  {Edwards  v.  Mostly,  1739, 
Willes,  192). 
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Reriot  custom  is  a  heriot  due  by  virtue  of  the  immemorial  usage  of  a 
certain  place  or  district.  It  is  usually  an  incident  of  copyhold  manors,  but 
is  sometimes  found  as  an  incident  of  freehold  manors,  subject  to  customary 
rules.  Under  heriot  custom  a  heriot  is  due  from  every  tenant  on  death  or 
alienation  or  on  alienation  only.  Heriot  custom  is  varied  in  its  incidents, 
and  is  not  confined  to  the  best  beast  or  to  animals  generally.  In  some  cases 
it  has  been  commuted  from  ancient  times  to  a  sum  of  money.  The  lord 
cannot  distrain  for  heriot  custom,  but  he  may  seize  the  heriot  in  any  place ; 
and  when  a  beast  is  due  to  the  lord  by  heriot  custom,  it  may  be  seized 
without  the  manor,  although  it  has  never  been  within  the  manor  (  Western  v. 
Bailey,  supi-a ;  see  also  Parker  v.  G-uge,  1688,  1  Show.  81,  Holt,  337).  But 
where  heriot  custom  is  the  render  of  a  beast,  and  the  tenant  has  not 
any  beast  at  the  time  of  render  or  alienation,  or  only  holds  it  as  a 
partnership  asset,  the  lord's  right  is  lost,  and  this  will  also  apply  to  heriots 
due  by  heriot  service.  The  best  remedy  for  the  lord  in  all  cases  where 
he  cannot  seize  is  by  action  in  the  nature  of  detinue.  An  action  of  the 
nature  of  a  qui  iam  actio  (13  Eliz.  c.  5,  s.  3)  may  be  brought  by  a  lord  who  is 
deprived  of  his  heriot  by  a  fraudident  conveyance. 

Heriots  are  due  on  the  death  of  a  reversioner,  of  a  trustee  (but  not  of  a 
cestui-qiie  trust),  of  a  disseissor,  until  the  entry  of  the  disseissee  or  heir  has 
been  tolled,  of  the  tenant  by  curtesy  or  the  tenant  by  dower  ;  but  not  in  the 
case  of  joint  tenants  and  coparceners,  as  they  make  together  but  one  tenant. 

Tenants  in  common  are,  however,  in  a  different  position,  as  they  are 
solely  seised.  Therefore  when  a  tenement  becomes  the  property  of  several 
as  tenants  in  common,  the  lord  is  entitled  to  a  heriot  from  each  of  them ; 
but  if  the  several  portions  are  reunited  in  the  person  of  one  tenant,  only  one 
heriot  is  payable  in  respect  thereof  (Attrce  v.  Scott,  1805,  6  East,  476; 
Garlaiul  v.  Jeckyll,  supra;  HoUoway  v.  Berkely,  1826,  6  Barn.  &  Cress.  2; 
30  E.  E.  228).  MultipUcation  of  heriots  means  that  where  a  heriot  is  due 
by  custom  on  alienation,  it  is  multiplied  by  the  tenant's  alienation  either  of 
part  of  his  interest  in  the  land  or  of  the  land  itself.  On  this  question 
fm-ther,  see  Scriven,  pp.  253  ct  seq. ;  Elton,  pp.  204,  208. 

It  may  be  necessary  in  certain  cases  {e.g.  where  allotments  and  exchanges 
have  been  made  under  Inclosure  Acts,  and  the  tenant  refuses  to  pay)  for 
the  lord  to  prove  the  tenant's  seisin  of  some  part  of  the  lands  {Mayor  of 
Basingstoke  v.  Lm-d  Bolton,  1854,  3  Drew.  52). 

As  to  the  Statutes  of  Limitations,  a  seizure  by  the  lord  for  heriot  custom 
or  heriot  service  is  not  an  entry  or  distress  or  bringing  an  action  to  recover 
rent  within  the  meaning  of  the  Statute  of  Limitations  (3  &  4  WUl.  iv.  c.  27, 
ss.  2,  3,  and  34 ;  see  also  s.  42) ;  and  it  is  therefore  doubtful,  although 
in  sec.  1  of  that  Act  it  is  provided  that  the  word  "  rent "  shall  extend  to  all 
heriots,  whether  the  Statutes  of  Limitations  apply  to  heriots  {Loi'd  Zouche  v. 
Dahliac,  1875,  L.  E.  10  Ex.  172 ;  Owen  v.  Dc  Beauvoir,  1847,  16  Mee.  &  W. 
547). 

It  is  probable,  however,  that,  if  the  lord  does  not  enforce  his  rights 
to  a  particular  heriot  within  six  years,  he  loses  it. 

As  to  husband  and  wife  in  respect  to  heriots  tenure,  see  HusBA^^D  A^"D 
Wife. 

Heriots  will  be  extinguished  on  enfranchisement  or  extinguishment  of 
copyhold  tenure.     As  to  which,  see  article  Copyhold. 

The  Copyhold  Act,  1894,  s.  2,  pro\ides  that  the  lord  or  tenant  of  any 
land  Uable  to  any  heriot  may  require  and  compel  its  extinguishment  in  like 
manner  as  nearly  as  possible  as  is  provided  in  that  Act  for  the  enfranchise- 
ment of  copyhold  land.     See  also  ss.  3,  6, 49,  and  66.     See  article  Copyhold. 


180  HIGH  AND  LOW  WATER  MAEK 

[Authorities. — Stubbs,  Constitutional  History  of  England,  vol.  i. ; 
Treeman,  Norman  Conquest,  vol.  v.;  Pollock  and  Maitland,  Hist.  Eng.  Law; 
Blackstone,  Com. ;  Watkins  on  Copyholds ;  Elton  on  Copyholds,  2nd  ed. ; 
Scriven  on  Copyholds,  edited  by  Brown  (which  last  two  works  contain  a 
full  statement  of  the  law  on  the  subject)]. 


High  and  Low  Water  Mark.— See  Foeeshoek 
High  Bailiffs.— See  vol.  i.  p.  451;  vol.  iii.  p.  530. 


High     Constable. — See    Constable     and     Constable     and 
Marshal. 


High  Court. — See  Supeeme  Couet;  Delegates,  High  Couet  of. 


Highness. — A  title  of  honour  given  to  princes  and  certain  other 
persons  of  high  rank.  In  this  country  it  belongs  exclusively  to  members  of 
the  Royal  Family.  Prior  to  the  reign  of  Henry  viil  the  sovereign  himself 
was  called  Highness,  but  that  monarch  adopted  the  title  of  Majesty,  whicli 
has  been  used  by  English  sovereigns  ever  since.  The  title  Highness  is, 
however,  used  by  some  princes  exercising  sovereign  powers,  as,  for  example, 
the  Khedive  of  Egypt. 


Highroad.— See  Highways,  infra,  p.  185. 

High  Seas. — See  Collisions  at  Sea;  Salvage;  Necessaeies. 

High  Steward. — See  Loed  High  Stewaed. 

High  Treason.— See  Teeason. 


Highway  Authority. — Prior  to  the  passing  of  the  Local 
Government  Act,  1894  (56  &  57  Vict.  c.  73),  highway  authorities  in 
England  and  Wales  were  of  many  different  kinds,  and  so  were  the  areas 
controlled  by  such  authorities.     The  main  highway  areas  were — 

(i.)  The  highway  parish  ; 

(ii.)  The  highway  district ;  and 

(iii.)  The  urban  sanitary  district. 

The  first  two  were  always  rural  areas.  Then,  in  addition  to  this  list, 
the  six  counties  of  South  Wales  had  till  1888  (see  s.  13  of  the  Local 
Government  Act  of  that  year)  a  special  higliway  organisation  of  their  own 
under  Acts  of  1844  and  1860.  The  Isle  of  Wight  also  had  its  special 
constitution  {ibid.  s.  12).  The  metropolis,  too,  was  excluded  from  the  opera- 
tion of  the  general  Acts.     There  were  also  other  places  and  towns  which 


HIGHWAY  AUTHORITY  181 

had  special  Acts,  varying,  or  adding  to,  the  highway  powers,  which  the  local 
authority  would  otherwise  have  possessed. 

The  highway  authority  in  a  highway  parish  was  the  surveyor  of 
highways,  in  a  highway  district  the  District  Highway  Board,  in  an 
urban  sanitary  district  the  local  Board  of  Health. 

(i.)  The  Highway  Parish. — At  common  law  the  duty  of  maintaining 
and  repairing  highways  lay  upon  the  parish.  If  the  inhabitants  of  the 
parish  neglected  this  duty,  they  might  be  indicted.  This  general  rule  was 
subject  to  two  exceptions,  which  are  still  preserved — first,  a  particular 
individual  might  be  bound  ratione  tenura;  to  repair  the  public  roads  passing 
through  his  property ;  and,  secondly,  a  particular  individual,  or  even  a 
township  or  hamlet,  might  rations  tenura  be  exempt  from  the  general  duty 
The  Highway  Act  of  1835  (5  «&  6  Will  iv.  c.  50)  adopted  the  common  law 
for  its  basis,  and  provided  the  machinery  by  which  the  parish  was  to  per- 
form its  duties.  The  vestry  was  required  to  appoint  a  sm-veyor,  who  held 
office  for  a  year,  and  was  liable  to  a  penalty  if  he  refused  to  act.  The 
vestry  might,  if  they  thought  fit,  vote  him  a  salary  (s.  9) ;  and  this  became 
the  usual  course.  The  surveyor  might  appoint  a  deputy,  and  by  leave  of  the 
vestry  he' might  appoint  a  collector.  It  was  his  duty  to  see  that  the  roads 
were  properly  maintained,  and  with  the  sanction  of  the  vestry  he  might 
enter  into  contracts  for  their  repair.  It  was  also  his  duty  to  assess  and  levy  the 
necessary  highway  rate.  If  the  vestry  did  not  appoint  a  surveyor,  it  was  the 
duty  of  the  justices  to  appoint  some  person  to  the  office.  Tlie  paid  surveyor 
was  generally  a  professional  man  of  skill  and  experience  in  such  matters. 

The  highway  parish  did  not  necessarily  coincide  with  the  poor-law 
parish.  By  custom,  a  particular  township  or  hamlet  which  was  part  of  a 
poor-law  parish  was  for  highway  purposes  a  separate  parish.  In  short,  any 
parish,  township,  or  place  which  maintained  its  own  highways  was  a  high- 
way parish.  Thus,  in  Shropshire,  there  were  740  highway  parishes,  but 
only  224  poor-law  parishes.  In  parishes  where  the  population  exceeded 
5000,  the  vestry  might  appoint  a  Board  to  discharge  their  functions  in 
respect  of  highways.  This  Board  was  in  effect  a  committee  of  the  vestry ; 
but  there  were  never  apparently  more  than  niae  such  Boards. 

(iL)  The  Highway  District. — Under  the  Highway  Acts  of  1862  and  1864 
(25  &  26  Vict.  c.  61 ;  27  &  28  Vict.  c.  101)  power  was  given  to  the  Quarter 
Sessions  to  combine  parishes  into  highway  districts.  In  the  exercise 
of  these  powers,  highway  districts,  comprising  about  8000  highway 
parishes,  were  created.  Uufortimately,  these  districts  seldom  coincided 
with  either  the  unions  or  the  petty  sessional  divisions  or  the  sanitary 
districts ;  but  were  a  fresh  collocation  of  parishes.  A  District  Highway 
Board  was  composed  of  the  justices  resident  in  the  district,  and  of  a  number 
of  way  wardens  elected  by  the  several  combined  parishes.  Xo  one  could  serve 
as  a  way  warden,  unless  he  lived  in  the  parish  or  an  adjoining  parish,  and 

(a)  had  an  estate  in  land  or  houses  within  the  parish  in  his  own  right, 
or  in  right  of  his  wife,  of  the  yearly  value  of  £10  ;  or 

(6)  had  a  personal  estate  of  the  value  of  £100 ;  or 

(c)  was  the  occupier  or  tenant  of  land  or  a  house  of  the  yearly  value  of  £20. 

A  Highway  Board  discharged  all  the  duties  both  of  a  surveyor  of  high- 
ways and  also  of  the  vestry  which  appointed  that  surveyor.  And  additional 
powers  were  also  conferred  on  a  Highway  Board ;  it  might  raise  a  loan  and 
appoint  other  officers  besides  a  surveyor ;  the  vestry  could  do  neither  of  these 
things.  Thus,  in  addition  to  a  district  surveyor,  the  Board  appointed  a 
treasurer,  a  clerk,  and  sometimes  also  an  assistant  surveyor.  The  expenses 
incurred  by  a  Highway  Board  were  borne,  partly  by  a  common  fund,  partly 
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by  the  different  parishes.  The  common  fund  was  formed  by  contributions 
in  proportion  to  the  poor-law  vahiations  of  the  several  parishes.  The 
amount  of  the  contribution  so  due  from  a  parish  and  that  of  its  separate 
charges  for  its  own  roads  were  levied  by  a  precept.  If  the  parish  was  not 
a  poor-law  parish,  the  precept  went  to  the  way  wardens,  and  the  amount  was 
raised  by  them  by  a  separate  highway  rate.  In  other  cases  the  precept  went 
to  the  overseers,  and  the  amount  was  paid  out  of  the  poor-rate.  The  accounts 
of  every  Highway  Board  were  audited  by  the  Local  Government  Board. 

(iii.)  The  Urban  Sanitary  District. — Highway  Boards  w^ere  at  first  very 
popular ;  as  many  as  424  were  created.  But,  as  the  local  sanitary  authority 
grew  in  importance  and  power,  and  its  efficiency  became  more  and  more 
obvious,  the  ratepayers  began  to  doubt  the  necessity  for  another  local 
authority,  with  an  area  of  much  the  same  size,  and  a  separate  staff  of  clerks 
and  officers.  By  sec.  144  of  the  Public  Health  Act,  1875  (38  &  39  Viet, 
c.  55),  it  was  enacted  that  every  urban  authority  should,  within  its  district, 
exclusively  of  any  other  person  or  authority,  execute  the  office  of,  and  be, 
the  surveyor  of  highways,  and  have,  exercise,  and  be  subject  to,  all  the  powers, 
authorities,  duties,  and  liabilities  of  a  surveyor  of  highways  and  also  of  the 
parish  vestry  by  which  such  a  surveyor  was  appointed.  The  urban  sanitary 
authority  thus  became  itself  "  the  surveyor  of  highways  "  for  the  district ; 
their  surveyor  is  only,  so  to  speak,  a  deputy  surveyor,  with  power  to  per- 
form all  ministerial  acts  required  by  any  Act  of  Parliament  to  be  done  by  a 
surveyor  of  highways. 

In  further  pursuance  of  the  same  policy,  the  Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  &  42  Vict.  c.  77),  contained  a  clause  (s.  4) 
dealing  with  rural  districts  and  enabling  any  niral  sanitary  authority, 
whose  area  coincided  with  the  area  of  a  highway  district,  to  apply  to  the 
justices  to  transfer  to  it  the  powers  of  the  Highway  Board.  If  the  justices 
thought  fit  to  make  such  an  order,  the  Highway  Board  ceased  to  exist,  and 
its  powers  were  transferred  to  the  guardians.  But  this  power  was  not 
largely  used,  as  the  guardians  had  already  quite  enough  to  occupy  their 
time  in  the  administration  of  the  poor  law.  Only  forty-one  Boards  of 
Guardians  took  over  highway  powers. 

(iv.)  Parish  Councils. — In  this  way  the  control  of  the  highways  w^as  to  a 
very  considerable  extent  taken  away  from  the  officers  of  the  highway  parish 
and  vested  in  various  Boards ;  but  there  still  remained  in  1894  about 
5000  highway  parishes  which  maintained  their  own  roads.  But  the 
Local  Government  Act  passed  in  that  year  (56  &  57  Vict.  c.  73,  s.  25  (1)) 
put  an  end  to  all  existing  highway  authorities,  so  far  as  any  rural  district 
was  concerned.  Power  was  given,  it  is  true,  to  the  County  Council  to 
postpone  the  operation  of  this  Act  for  three  years  from  the  day  when  the 
first  District  Council  came  into  office,  or  for  such  further  period  as  the  Local 
Government  Board  may,  on  the  application  of  the  County  Council,  allow. 
But,  except  in  some  forty-five  instances  in  which  the  Local  Government 
Board  has  exercised  this  power,  all  Highway  Boards  have  ceased  to  exist, 
all  highway  parishes  have  ceased  to  repair  their  own  roads,  and  no  more 
surveyors  of  highways  will  be  appointed  by  any  vestry. 

The  newly-created  Parish  Council  is  not,  speaking  generally,  a  highway 
authority  at  all,  it  rather  takes  the  place  of  the  vestry.  It  has  the  very 
important  right  of  vetoing  the  stopping-up  or  the  diversion  of  any  public 
right  of  way  (see  iwst,  p.  197) ;  it  may  refuse  to  consent  to  a  declaration 
that  any  public  highway  is  unnecessary  (see  post,  p.  191);  it  may  make  a 
representation  to  the  District  Council  (and  if  that  be  ineffectual,  to  the 
County  Council),  complaining  of  the  stoppage  or  obstruction  of  any  right 
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of  way  in  the  parish  or  in  any  adjoining  district  (L.  G.  Act,  1894,  s.  26  (4)). 
In  aU  other  highway  matters  the  District  Council  now  acts,  without 
obtaining  the  consent  of  any  vestry,  parish  council,  or  parish  meeting  (see 
Dyson  v.  Gheetland  Local  Board,  1884,  13  Q.  B.  D.  946).  Thus  a  Parish 
Council  is  not  bound  to  maintain  any  highway  in  the  parish.  There  is  one 
case — and  only  one — in  which  a  Parish  Council  may,  if  it  thinks  fit,  employ 
its  funds  in  maintaining  a  highway ;  it  may,  subject  to  the  restrictions  on 
expenditure  imposed  by  the  Act  (s.  11),  undertake  the  repair  and  main- 
tenance of  all  or  any  of  the  public  footpaths  within  the  parish,  not  being 
footpaths  at  the  side  of  a  public  road ;  but  neither  the  existence  nor  the 
exercise  of  this  power  will  reheve  the  District  Council  from  its  general 
Uability  to  repair  and  maintain  such  paths  (s.  13  (2)). 

(v.)  District  Councils. — The  District  Council  is  now,  speaking  generally, 
the  highway  authority  in  all  parts  of  England  and  Wales.  By  sec.  25  of  the 
L.  G.  Act,  1894,  every  District  Council,  whether  urban  or  rural,  has,  as 
respects  high  ways,,  all  the  powers,  duties,  and  habilities  of  a  surveyor  of 
highways  appointed  by  the  vestry  under  the  Highway  Act,  1835,  and  of  the 
vestry  itself  under  that  Act  or  any  Act  amending  the  same,  and  also  of  an 
urban  sanitary  authority  imder  sees.  144-148  of  the  Public  Health  Act,  1875, 
The  Kural  District  Council  of  any  district  in  which  there  formerly  existed  a 
Highway  Board  imder  the  Highways  Acts,  1862  and  1864,  has  also  all  the 
powers  and  duties  and  habilities  of  such  a  Board  which,  as  we  have  seen, 
were  in  some  respects  larger  than  those  of  a  surveyor  of  highways.  The 
Legislature,  no  doubt,  intended  to  confer  on  every  District  Council  aU  the 
powers,  duties,  and  liabihties  of  a  Highway  Board ;  but  the  language  of  the 
section  leaves  it  at  least  doubtful  whether  this  presumed  intention  has  been 
carried  out  with  respect  to  any  district  in  which  the  highway  authority 
prior  to  1894  was  a  surveyor  of  highways  and  not  a  Highway  Board.  The 
Local  Government  Board  may,  however,  confer  on  any  Eural  District  Council, 
on  its  application,  any  of  the  powers  possessed  by  an  Urban  District  Council 
as  to  highways  (Public  Health  Act,  1875,  s.  276). 

It  is  the  duty  of  every  District  Council  to  protect  all  public  rights  of 
way,  and  to  prevent,  as  far  as  possible,  the  stopping  or  obstruction  of  any 
such  right  of  way,  whether  within  its  district  or  in  an  adjoining  district  in 
the  same  county,  whenever  such  stoppage  or  obstruction  would,  in  its 
opinion,  be  prejudicial  to  the  interests  of  its  district ;  it  is  also  the  duty 
of  every  District  Council  to  prevent  any  unlawful  encroachment  on  any 
roadside  waste  within  its  district  (L.  G.  Act,  1894,  s.  26,  subs.  (1)). 

(vi.)  County  Council. — Prior  to  1888  all  main  roads  (see  HlGmvAYS,  ^os^, 
p.  193)  and  all  county  bridges  were  repaii-ed  by  the  highway  authority  of 
each  parish  or  district,  but  the  justices  always  repaid  one-half  of  the  expense 
out  of  the  county  fimds,  if  such  repairs  were  done  to  the  satisfaction  of  the 
county  surveyor.  Xow,  however,  by  sec.  11  of  the  Local  Government  Act, 
1888,  all  main  roads  in  a  county  and  all  county  bridges  are  vested  in,  and 
must  be  repaired  and  maintained  by,  the  County  Coimcil,  except  such  as  an 
Urban  District  Council  may  elect  to  retain  under  its  own  control.  The 
County  Council  may  either  itself  maintain  and  repair  a  main  road,  or  it 
may  require  the  District  Council  in  whose  district  such  main  road  lies  to 
undertake  these  duties  in  consideration  of  an  annual  payment  to  be  agreed 
upon  or  settled  by  arbitration.  Any  main  road  which  an  Urban  District 
Council  retains  under  its  control  vests  in  it  in  the  same  way  as  any 
ordinary  high  road,  and  in  that  event  the  County  Council  pays  the  Urban 
District  Council  an  annual  contribution,  the  amount  of  which  must  be 
agreed  between  them,  or  determined   by  the   Local  Government  Board 
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after  inquiry  (s.  11  (2),  (3)).  And  whenever  any  part  of  a  main  road  is  out 
of  repair,  and  the  duty  of  repairing  it  rests  on  a  District  Council,  the  County 
Council  may  give  notice  requiring  the  road  to  be  placed  in  proper  repair,  and, 
if  this  is  not  complied  with,  may  itself  do  the  repairs,  and  the  expense  will 
be  a  debt  due  from  the  District  Council  to  the  County  Council  (s.  11  (8)). 

In  any  county  in  which  some  of  the  bridges  are  repairable  by  the 
hundred,  the  County  Council  may,  by  order,  declare  that  some  portions  of  a 
main  road  {e.g.  the  main  road  leading  up  to  and  over  such  a  bridge)  shall 
be  repairable  by  the  same  hundred,  and  the  expenses  of  repairing  so  much 
of  the  main  road  must  then  be  raised  in  the  same  way  as  the  expense  of 
repairing  the  hundred  bridge  (H.  &  L.  (Amendment)  Act,  1878,  s.  20; 
L.  Cr.  Act,  1888,  s.  11  (13)).  A  declaration  by  the  County  Council  under 
sec.  15  of  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  that  a 
certain  road  shall  henceforth  be  a  main  road,  will  not  take  effect  until  the 
road  has  been  placed  in  proper  repair  by  the  District  Council  to  the 
satisfaction  of  the  County  Council  (L.  G.  Act,  1888,  s.  11  (7)).  A  County 
Council  may  make  an  agreement  with  any  highway  authority  as  to  the 
construction  or  improvement  or  the  freeing  from  tolls  of  any  main  road  or 
bridge  wholly  or  partly  within  its  district  (Highw^ays  and  Bridges  Act, 
1891  (54  &  55  Vict.  c.  63),  s.  3).  A  County  Council  may  also,  if  it  think 
fit,  contribute  towards  the  costs  of  the  maintenance,  repair,  enlargement, 
and  improvement  of  any  highway  or  public  footpath  in  the  county,  although 
the  same  is  not  a  main  road  (L.  G.  Act,  1888,  s.  11  (10)).  A  County  Council 
may  also  purchase  or  take  over  on  terms  agreed  existing  bridges  not  at 
present  county  bridges,  and  erect  new  bridges,  and  maintain,  repair,  and 
improve  any  bridges  so  purchased,  taken  over,  or  erected  (s.  6).  And  all  costs 
of  repairing  and  maintaining  main  roads  and  county  bridges  will  be  charged 
to  the  general  county  account  (s.  11). 
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highway  is  a  way  along  which  the 
If  the  public  has  a  right  to  pass  on 
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foot  only,  the  way  is  a  public  Footpath  ;  if  the  public  has  a  right  to  ride 
or  lead  a  horse  along  the  way,  it  is  a  Bkidle-path  (q.i:  vol.  ii.  p.  247) :  if 
the  public  has  a  right  to  drive  cattle  along  the  way,  it  is  a  Drift- WAY 
(q.v.  vol.  iv.  p.  359);  if  the  public  has  the  right  to  drive  in  carts  or 
carriages  along  the  way,  it  is  a  Highroad.  In  each  case  the  extent  of  the 
right  of  the  public  is  determined  principally  by  antecedent  user  (Ballard 
V.  Dyson,  1808,  1  Taun.  279 ;  9  E.  R  779 ;  Hemming  v.  Burnet,  1852, 
8  Ex.  Eep.  187).  Such  a  right  is  in  no  case  an  easement ;  for  there  is  no 
dominant  tenement.  It  is  a  public  right,  enjoyed  by  all  subjects  of  the 
Crown.  Hence  an  occupation  road,  or  any  other  private  way,  is  not  a 
highway ;  nor,  as  a  rule,  is  a  railway.  A  na\dgable  river  may  be,  a  tidal 
navigable  river  generally  is,  a  highway ;  a  walk  or  towing-path  along  the 
bank  of  a  river  may  be  a  highway  {Greemvich  Board  of  Works  v.  Maudday, 
1870,  L.  E.  5  Q.  B.  397;  Grand  Junction  Canal  Co.  v.  Petty,  1888, 
21  Q.  B.  D.  273);  so  may  a  bridge  over  a  river.  A  highway  is  not 
necessarily  a  thoroughfare  (see  Bailey  v.  Jamieson,  1876,  1  C.  P.  D.  329 ; 
and  CuL  de  Sac,  vol.  iv.  p.  56).  A  street  is  almost  always  a  highway  ; 
but  not  necessarily  so.  The  definition  of  a  "  street "  in  the  Public  Health 
Act,  1875,  and  the  Metropolis  Management  Act,  1855,  is  so  wide  that  it 
is  possible  for  a  carriage-way  to  be  a  "  street,"  though  it  has  never  been 
dedicated  to  the  use  of  the  pubhc  {St.  Mary,  Islington  v.  Barrett,  1874, 
L.  E.  9  Q.  B.  278 ;  Midland  Rivy.  Co.  v.  Watton,  1886,  17  Q.  B.  D.  30  ; 
Arter  v.  Vestry  of  Hammersmith,  [1897]  1  Q.  B.  646 ;  and  see  Street). 
But  every  way  which  is  open  as  of  right  to  aU  the  king's  subjects  is  a 
highway,  whether  the  expense  of  repairing  and  maintaining  it  falls  on  the 
rates  or  not. 

Ovmership  of  the  Soil. — The  right  of  the  public  is  merely  to  pass  and 
repass  along  the  way,  pausing  only  for  such  time  as  is  reasonable  and 
usual  when  persons  are  using  a  highway  as  such  (Harrison  v.  Duke  of 
Butland,  [1893]  1  Q.  B.  at  p.  146).  The  soil  remains  the  property  of  the 
freeholder,  who  is  generally  the  owner  of  the  adjoining  land.  If  the  land 
on  each  side  of  the  highway  belongs  to  different  owners,  the  presumption 
is  that  each  adjoining  owner  owns  the  soil  of  the  highway  bisque  ad 
medium  flum ;  but  this  presmnption  may  be  rebutted  by  evidence  of  the 
circumstances  in  which  the  highway  was  created,  or  the  grant  of  the 
adjoining  land  was  made  {Beckett  v.  Gorforatian  of  Leeds,  1872, 
L.  E.  7  Ch.  421 :  Leigh  v.  Jack,  1879,  5  Ex.  D.  264 ;  Duke  of  Devcmshire  v. 
Fattinson,  1887,  20  Q.  B.  D.  263;  Fryor  v.  Fetre,  [1894]  2  Ch.  11).  In 
the  case  of  a  street  repairable  by  the  inhabitants  at  large,  the  soil  under 
the  street  is,  by  sees.  4  and  149  of  the  Pubhc  Health  Act,  1875,  vested  in 
the  Urban  District  Council,  or  other  highway  authority,  but  only  so  far  as 
is  necessary  for  its  use  by  the  public  as  a  highway,  or  for  any  other  of  the 
purposes  of  the  Act  {Baird  v.  Tzinbridge  JFeZ/s,'[1896]  App.  Cas.  434 ;  and  see 
Street).  But  subject  to  the  right  of  the  public  or  the  highway  authority, 
the  soil  and  the  herbage  remain  the  property  of  the  freeholder ;  he  is  "  in 
possession  and  occupation "  both  of  the  soil"  and  the  surface  {B.  v.  Fratt, 
1855,  4  El.  &  Bl.  860  ;  24  L.  J.  M.  C.  113) ;  he  may  use  both  for  his  own 
purposes  in  any  manner  not  inconsistent  with  such  right  {St.  Mary, 
Mwington  v.  Jacobs,  1871,  L.  E.  7  Q.  B.  47)  ;  and  may  maintain  an  action 
against  anyone  who  trespasses  thereon  or  depastures  it  with  cattle  {Sir 
John  Lade  v.  Shepherd,  1733, 2  Stra.  1004 ;  Stevens  v.  Whistler,  1809, 11  East, 
51 ;  Harrison  v.  Duke  of  Rutland,  [1893]  1  Q.  B.  142),  or  makes  a  tunnel 
or  lays  pipes  under  it  {Souch  v.  E.  L.  Rioy.  Co.,  1874,  22  W.  E.  566 ; 
Goodson  v.  Richardson,  1874,  L.  E.  9  Ch.  221).     The  soil  of  a  highway 
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may  be  subject  to  a  private  right  of  way  coexistent  with  the  right  of 
the  public  {Brownlow  v.  Tomlinson,  1840, 1  Man.  &  G.  484) ;  and  by  special 
custom  the  right  of  the  public  to  pass  and  repass  may  be  subject  to 
temporary  interruption,  e.g.  by  the  erection  of  booths  during  a  fair  {Ehvood 
V.  BullocTc,  1844,  6  Q.  B.  383). 

Extent  of  the  Right  of  the  PuUic. — The  right  of  the  public  extends 
over  the  whole  width  of  the  highway,  and  not  merely  over  the  part  which 
is  metalled  or  trodden  down  {Fowler  v.  Sanders,  1618,  Cro,  (2)  446).  This 
is  so  whether  the  highway  in  question  be  a  carriage-road,  or  only  a  foot- 
way or  bridle-path  (Pullin  v.  Deffel,  1891,  64  L.  T.  134).  Thus,  where  an 
electric  telegraph  company  without  legal  authority  erected  telegraph  poles 
in  a  permanent  manner  on  the  waste  at  the  side  of  a  highway,  leaving 
room  enough  for  the  use  of  the  highway,  and  not  affecting  either  the 
metalled  road  or  the  footpath  by  the  side  of  it,  this  was  held  to  be  a  public 
nuisance,  because  the  company  had  thus  obstructed  a  small  portion  of 
space  which  the  public  had  a  legal  right  to  use  (B.  v.  United  Kingdom 
Telegraph  Co.,  1862,  3  F.  &  F.  73 ;  31  L.  J.  M.  C.  166).  And  it  makes  no 
difference  that  trees,  bushes,  furze,  etc.,  have  for  a  period  of  twenty-five 
years  or  more  been  allowed  to  grow  up  to  within  a  few  feet  of  the  metalled 
part  of  the  highway  (Turner  v.  Bingwood  Highway  Board,  1870,  L,  K. 
9  Eq.  418).  Further,  as  to  the  rights  of  the  public  over  such  roadside 
wastes,  see,  ^os^,  p.  197. 

Bight  of  the  Puhlic  to  Deviate. — It  has  been  laid  down  in  more  than 
one  ancient  case  that  whenever  a  highway  becomes  so  out  of  repair  as  to 
be  what  is  called  "  founderous,"  the  public  have  a  right  to  pass  and  repass 
over  the  adjacent  soil,  whether  enclosed  or  not.  But  this  alleged  right  is 
very  doubtful ;  it  probably  exists  only,  if  at  all,  in  cases  where  the  owner 
of  such  adjacent  soil  is  under  an  obligation  to  keep  the  soil  of  the  highway 
in  repair  and  has  neglected  so  to  do,  or  has  himself  obstructed  the  highway 
(see  Arnold  v.  HolbrooTc,  1873,  L.  E.  8  Q.  B.  96,  and  Dawes  v.  Haivkins, 
1860,  8  C.  B.  K  S.  848 ;  29  L.  J.  C.  P.  343).  Clearly  there  is  no  such  right 
when  a  private  way  is  obstructed  or  allowed  to  become  impassable.  And 
there  is  another  distinction  between  a  public  and  a  private  right  of  way. 
The  owner  of  land  adjoining  a  public  highway  is  entitled  to  erect  gates  or 
open  doors  so  as  to  give  him  access  to  the  highway  at  any  point  he  pleases, 
whether  the  soil  of  the  highway  be  his  or  not  {Marshall  v.  Ulleswater 
Steam  Navigation  Co.,  1871,  L.  R  7  Q.  B.  166;  25  L.  T.  793;  Bamuz  v. 
Southend  Local  Board,  1892,  67  L.  T.  169).  The  owner  of  land  adjoining 
a  private  way  may  not  do  this. 

II.  How  SUCH  A  Eight  is  Created. 

A  public  right  of  way  can  of  course  be  created  by  statute  (see  Cuhitt  v. 
Maxse,  1873,  L.  E.  8  C.  P.  704).  Otherwise  it  comes  into  existence  only 
by  what  is  called  a  dedication  to  the  public.  The  public  cannot  take 
by  grant,  though  the  inhabitants  of  a  village  or  parish  may  {Vestry  of 
Bermondsey  v.  Broicn,  1865,  L.  E.  1  Eq.  204 ;  35  Beav.  226). 

Dedication. — A  dedication  may  be  express :  a  man  may  write  a  letter 
to  the  newspapers  inviting  the  public  to  use  his  new  road.  But  this 
seldom  happens.  A  dedication  is  generally  to  be  implied  from  the  conduct 
of  the  owner  of  the  soil.  Thus  if  a  freeholder  makes  a  new  road  joining 
two  existing  highways,  and  builds  houses  on  both  sides  of  it,  and  leaves  it 
open  and  unfenced  at  both  ends,  and  never  seeks  to  prevent  the  public 
from  using  it,  the  presumption  is  irresistible  that  he  intended  to  make  it  a 
public  road.     The  exact  moment  at  which  the  right  of  the  public  attaches 
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depends  on  the  circumstences  of  each  case.  These  may  be  so  unequivocal 
that  a  dedication  takes  place  immediately.  Usually,  however,  the 
presumption  only  arises  after  a  certain  length  of  time,  during  which  the 
public  have  enjoyed  an  uninterrupted  user  of  the  way.  The  acquiescence 
of  the  freeholder  in  such  user  is  strong  evidence  that  he  intended  to 
dedicate  the  road  to  the  use  of  the  public;  and  if  such  acquiescence 
continues  for  a  substantial  length  of  time,  it  will  be  sufficient  to  create 
a  highway.  Eight  years,  and  even  eighteen  months,  has  been  held  long 
enough  {North  London  Rwy.  Co.  v.  St.  Mary,  Islington,  1872,  21  W.  E. 
226,  though  in  this  case  there  was  some  e%ddence  of  an  express  dedication). 
In  all  such  cases,  however,  the  presumption  of  dedication  may  be  rebutted 
by  the  special  circumstances  of  the  case.  Thus  placing  a  bar  across  the 
entrance  to  a  new  street  rebuts  the  presumption  which  would  otherwise 
arise  from  the  fact  that  the  new  street  opened  into  an  ancient  highway ; 
and  this  is  so  even  though  the  bar  be  promptly  knocked  down  {Roberts 
V.  Karr,  1808,  1  Camp.  262  n.). 

Who  can  Dedicate. — Strictly  only  the  owner  of  an  estate  in  fee-simple 
in  possession  can  dedicate  a  way  to  the  public.  A  tenant  for  life  or  for  a 
term  of  years  may  by  his  conduct  give  the  public  a  right  as  against 
himself,  but  not  so  as  to  bind  the  inheritance  or  the  reversion.  Though 
where  there  has  been  a  succession  of  tenants,  and  it  was  notorious  that  the 
public  were  using  the  way  as  of  right  during  each  successive  tenancy,  the 
consent  of  the  landlord  may  be  presumed  {R.  v.  Bai'r,  1814,  4  Camp.  16). 
A  dedication  can  be  presumed  against  the  Crown  as  readily  as  though 
the  land  belonged  to  a  private  person  {R.  v.  East  Mark,  1848,  11  Q.  B. 
877 ;  Turner  v.  Walsh,  1881,  6  App.  Cas.  636).  A  corporation  or  other 
public  body  may  dedicate,  provided  that  the  dedication  suggested  is  not 
ultra  vires  or  inconsistent  with  the  purposes  for  which  they  exist  {Grand 
Junction  Canal  v.  Petty,  1888,  21  Q.  B.  D.  273).  That  the  public  accept 
the  dedication  is  shown  by  their  using  the  way.  The  consent  of  the  parish 
need  not  be  shown  ;  this  never  was  necessary,  even  when  the  parish  were 
ipso  facto  bound  to  repair  every  highway  from  the  moment  it  was  dedicated 
to  the  use  of  the  pubHc  {R.  v.  Inhabitants  of  Leake,  1833,  5  Barn,  &  Adol. 
469). 

Limited  or  Qualified  Dedication. — A  highway,  as  we  have  seen,  is  not 
necessarily  a  carriage  -  way.  The  person  dedicating  may  confer  on  the 
pubhc  the  right  to  use  the  way  as  a  footway,  bridle-path,  or  drift-way  only. 
He  may  also,  by  contemporaneous  acts,  limit  the  user  of  the  way  to  certain 
times  or  seasons  {e.g.  he  may  grant  the  public  the  right  to  use  his  bridge 
whenever  it  is  dangerous  to  cross  by  the  ford  {R.  v.  Inhabitants  of  North- 
ampton, 1814,  2  M.  &  S.  262)).  Or  he  may  reserve  to  himself  the  right  to 
periodically  plough  up  the  soil  of  the  wav  {Mercer  v.  Woodgate,  1869,  L.  E.  5 
Q.  B.  26 ;  Arnold  v.  Blaher,  1871,  L.  E.  6  Q.  B.  433  ;  Arnold  v.  Holhrooh,  1873, 
L.  E.  8  Q.  B.  96).  But  though  he  may  thus  restrict  the  user,  he  may  not 
limit  the  number  of  persons  who  may  use  the  way.  E.g.  a  dedication  to  the 
inhabitants  of  a  parish  or  to  any  other  limited  portion  of  the  public  is  void, 
and  confers  no  right  on  anyone  ( Vestry  of  Bermondsey  v.  Brown,  supi-a) ; 
though  such  a  right  may  be  created  by  grant  or,  it  is  said,  by  custom  {Co. 
Litt.  110  h,  56  a).  Nor  can  a  dedication  be  limited  in  respect  of  the  dura- 
tion of  the  right ;  every  dedication  is  necessarily  in  perpetuity.  Nor  can  a 
dedication,  in  the  absence  of  statutory  authority,  be  made  subject  to  the 
payment  of  a  toll  {Aiisterlerry  v.  Coiporation  of  Oldham,  1885,  29  Ch. 
B.  750).  But  if,  at  the  time  of  dedication,  there  exists  in  or  near  the  high- 
way an  obstruction,  such  as  trees  or  projecting  steps,  or  an  excavation,  such 
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as  a  cellar  covered  with  a  flap,  it  will  be  presumed  that  the  dedication  is 
subject  to  any  such  obstruction  or  excavation  which  existed  at  the  time  of 
dedication,  though  it  renders  the  way  incommodious  and  even  dangerous 
for  passengers.  And  though  such  obstruction  or  excavation  would  be  an 
actionable  nuisance,  had  it  been  placed  there  subsequently,  its  presence 
does  not  make  the  dedicator  liable  for  damages  if  anyone  using  the  way 
is  injured  {Le  Neve  v.  Mile  End  Old  Town,  1858,  8  El.  &  Bl.  1054;  27  L.  J. 
Q.  B.  208 ;  Fisher  v.  Prowse,  1862,  2  B.  &  S.  770 ;  31  L.  J.  Q.  B.  212).  But 
a  man  who  has  dedicated  a  way  cannot  make  any  use  of  the  adjoining  land 
that  would  make  the  way  dangerous ;  if,  after  dedication,  an  excavation  be 
made  so  near  the  way  as  to  be  a  nuisance,  he  must  fence  it  off  {Barties  v. 
Ward,  1850,  9  C.  B.  392). 

TIL  How  SUCH  A  Eight  is  Lost. 

A  public  right  of  way  cannot  be  lost  by  abandonment  or  non-user ;  the 
public  retain  the  right,  though  they  may  not  have  occasion  to  exercise  it. 
Again,  a  public  right  of  way  cannot  be  released  or  alienated ;  for  there  is 
no  body  or  person  who  can  grant  away  the  property  of  the  public.  Hence, 
at  common  law  the  maxim  was,  "  Once  a  highway,  always  a  highway  " ;  for 
the  law  knew  no  presumption  or  prescription  to  extinguish  such  a  right. 
Still,  of  course,  an  Act  of  Parliament  can  by  express  words  or  necessary 
implication  destroy  a  highway  {Corporation  of  Yarmouth  v.  Simmons,  1878, 
10  Ch.  D.  518).  And  if  the  soil  along  which  the  way  runs  is  destroyed  by 
a  landslip  or  washed  into  the  sea,  the  right  of  the  public  will  be  suspended 
until  such  time  as  it  again  becomes  possible  to  pass  that  way  {B.  v.  Hornsea, 
1854,  23  L.  J.  M.  C.  59 ;  B.  v.  Greenhoiu,  1876,  1  Q.  B.  D.  703).  So  if  a 
navigable  river  changes  its  course,  the  right  of  the  public  is  by  the  act  of 
God  diverted  to  the  new  channel.  And,  in  former  days,  a  highway  could 
apparently  be  diverted  by  proceedings  taken  under  an  old  writ  of  ad  quod 
damnum,  by  means  of  which  the  sanction  of  a  sheriff's  jury  could  be 
obtained  to  the  diversion.     But  such  proceedings  now  are  obsolete. 

Certificate  of  Justices. — And  now  by  sees.  84-92  of  the  Highway  Act, 
1835  (5  &  6  Will.  IV.  c.  50,  as  amended  by  the  L.  G.  Acts,  1888  and  1894), 
two  justices  may,  at  the  instance  of  either  a  District  or  a  Parish  Council, 
with  the  consent  of  both  bodies,  and  after  certain  formalities  and  certain 
advertisements,  "  stop,  divert,  or  turn  "  a  highway.  The  prior  consent  of 
both  the  Parish  and  the  District  Council  is  now  necessary  (L.  G.  Act,  1894, 
s.  13  (1)).  Any  inhabitant  who  wishes  to  stop  up,  divert,  or  turn  a  high- 
way may  bring  the  matter  before  either  of  these  bodies  in  the  form  of  a 
written  proposal ;  he  generally  l)egins  with  the  District  Coimcil,  as  that  is 
now  the  highway  authority.  (See  Highway  Authokity,  ante,  p.  183.)  Or 
either  of  these  authorities  may  of  its  own  initiative  take  such  a  matter  into  its 
consideration.  In  either  case,  unless  both  Councils  agree  that  it  is  expedient 
that  the  highway  should  be  stopped  up,  diverted,  or  turned,  either  entirely 
or  with  the  reservation  of  a  footway  or  bridle-path,  the  matter  drops.  The 
only  ground  on  which  a  highway  can  be  stopped  is  that  it  is  unnecessary. 
The  only  ground  on  which  a  highway  can  be  diverted  is  that  the  proposed 
new  way  is  "  nearer  or  more  commodious  "  than  the  existing  way.  If,  how- 
ever, both  Councils  pass  a  resolution  in  favour  of  stopping  up  or  diverting 
the  highway,  a  further  proceeding  is  rendered  necessary  by  sec.  13  (1)  of 
the  L.  G.  Act,  1894.  The  Parish  Council  must  give  public  notice  of  such 
resolution  in  the  manner  directed  by  sec.  51  of  that  Act.  And  the  resolu- 
tion will  not  operate  {a)  unless  it  is  confirmed  by  the  Parish  Council  at  a 
meeting  held  not  less  than  two  months  after  the  public  notice  is  given ;  nor 


HIGHWAYS  189 

(J)  if  a  parish  meeting  held  before  such  confirmation  resolve  that  the  consent 
ought  not  to  be  given. 

As  soon  as  the  resolution  has  been  carried  in  both  Councils — it  is  not 
necessary,  though  it  may  be  expedient,  to  wait  to  see  whether  the  resolu- 
tion of  the  Parish  Council  will  be  confirmed,  or  whether  it  will  be  vetoed 
by  a  parish  meeting — the  clerk  of  the  District  Council  applies  to  two 
justices  to  view  the  way.  The  two  justices  must  themselves  go  over  the 
ground  together  (E.  v.  Cambridgeshire,  1835,  4  Ad.  &  E.  Ill ;  .R.  v.  Wallace, 
1879,  4  Q.  B.  D.  641).  If  it  appears  to  them  upon  such  view  that  the 
existing  highway  is  unnecessary,  or  that  the  proposed  new  highway  is 
nearer  or  more  commodious  to  the  public,  and  the  owner  of  the  land  over 
which  the  new  highway  is  intended  to  be  made  consents  in  writing  to  the 
diversion,  then  notices  stating  the  details  of  the  proposed  alteration  must 
be  posted  "  at  the  place  and  by  the  side  of  each  end  of  the  highway  from 
whence  the  same  is  proposed  to  be  diverted,  and  turned  or  stopped  up  " 
(see  B.  V.  Surret/,  1870,  L.  K.  5  Q.  B.  466 ;  R  v.  Surrey,  [1892]  1  Q.  B.  867). 
A  similar  notice  must  be  advertised  in  a  local  paper  for  four  successive 
weeks,  and  posted  on  the  church-door  of  every  parish  in  which  the  high- 
way lies  for  four  successive  Sundays.  The  justices,  then,  must  wait  till  the 
prescribed  period  of  "  not  less  than  two  months  after  public  notice  is  given  " 
of  the  resolution  of  the  Parish  Council.  As  soon  as  that  resolution  has 
been  duly  confirmed,  without  any  veto  from  a  parish  meeting,  and  the 
justices  are  satisfied  that  all  necessary  notices  have  been  duly  pubhshed, 
and  a  plan  of  the  old  and  proposed  new  highways  has  been  delivered  to 
them,  they  must  make  their  certificate,  stating  their  reasons,  and  setting 
out  the  due  performance  of  all  conditions  precedent  required  by  the  Act  of 
1835.  This  certificate  must  be  lodged  with  the  clerk  of  the  peace  for  the 
county,  and  be  read  by  him  in  open  Court  at  the  Quarter  Sessions  held  next 
after  four  weeks  from  the  day  of  its  being  so  lodged,  and  then  be  enrolled, 
with  the  other  documents,  among  the  records  of  the  county  (5  &  6  AYill.  iv. 
c.  50,  s.  85). 

Any  person  aggrieved  by  the  certificate  may  appeal  to  the  said  Quarter 
Sessions.  He  must  give  the  District  Council  fourteen  days'  notice  of  his 
appeal,  accompanied  by  a  statement  of  the  grounds  of  appeal.  Upon  the 
appeal,  a  jury  decides  whether  the  old  highway  is  unnecessary,  or  whether 
the  proposed  highway  is  nearer  or  more  commodious,  and  whether  the 
appellant  is  aggrieved.  If  there  is  no  appeal,  or  the  appeal  is  dismissed, 
the  Court  must  make  an  order  that  the  old  highway  l)e  stopped  or  diverted, 
and  the  ground  for  the  new  road  purchased.  And  as  soon  as  the  new  road 
is  made  and  completed  to  the  satisfaction  of  two  justices,  it  at  once  becomes 
a  public  highway,  and  the  former  highway  is  stopped.  If  the  proceedings 
were  initiated  by  a  private  person,  he  must  pay  aU  the  costs  of  the  \-iew, 
notices,  etc.:  if  not,  the  District  Council  pays  them.  The  costs  of  any 
appeal  follow  its  event  (s.  90). 

If  several  highways  be  so  connected  together  that  they  cannot  be 
separately  stopped  or  diverted  without  interfering  one  w^ith  the  other,  they 
may  all  Ije  included  in  one  order  or  certificate  (s.  86).  A  certificate  affect- 
ing several  highways  may,  on  appeal,  be  confirmed  in  part  and  quashed  in 
part  (E.  V.  Midgley  Local  Board,  1864,  5  B.  &  S.  621 ;  33  L.  J.  M.  C.  188). 
A  cross-road  will  by  necessary  implication  cease  to  be  a  highway,  if  every 
road  with  which  it  communicates  has  been  lawfully  stopped  or  diverted,  so 
that  no  one  can  have  access  to  the  cross-road  without  committing  a  trespass 
(Bailey  v.  Jamieson,  1876,  1  C.  P.  D.  329). 

Indosure  Acts.— By  sec.  62  of  the  General  Inclosure  Act,  1845  (8  &  9  Vict. 
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c.  118),  power  is  given  to  the  valuer  acting  in  the  matter  of  any  inclosure 
to  set  out  and  make  public  roads  and  ways,  and  to  stop  up,  divert,  or  alter 
any  of  the  roads  or  ways  passing  through  the  land  to  be  inclosed,  or  through 
any  old  inclosures  in  the  parish  in  which  the  land  to  be  inclosed  is  situate ; 
and  this  power  is  not  confined  to  roads  passing  through  old  inclosures  or 
intakes  from  the  waste  or  common  inclosed,  but  extends  to  roads  passing 
through  any  old  inclosures  within  the  parish  {Hornby  v.  Silvester,  1888, 
20  Q.  B.  D.  797). 

IV.  Eepair  of  Highways. 

At  common  law  it  is  the  duty  of  the  inhabitants  of  each  parish  to 
maintain  and  repair  all  highways  within  it.  There  is  no  escape  from  this 
liability.  No  contract  will  free  the  parishioners  from  it.  It  may  be  sus- 
pended, if  for  any  reason  the  burden  can  be  shifted  on  to  others ;  but  it 
revives  as  soon  as  the  liability  of  those  others  ceases  {B.  v.  Oxfordshire,  1825, 
4  Barn.  &  Cress.  194).  And  in  spite  of  all  the  changes  introdviced  by  the 
various  Local  Government  Acts,  if  a  "  highway  repairable  by  the  inhabitants 
at  large  "  be  out  of  repair,  the  proper  course  is  still  to  indict  the  inhabitants 
of  the  parish. 

Batione  tenurce,  etc. — There  were  at  common  law  only  three  cases  in 
which  the  duty  of  repairing  a  highway  could  be  primarily  placed  elsewhere — 

1.  By  prescription,  the  duty  of  repairing  a  particular  road  may  be  cast 
on  some  person  or  corporation.  But  there  must  be  some  consideration  for 
such  a  liability,  e.g.  some  land  adjacent  to  the  way  held  on  the  tenure  of 
performing  such  service.  An  unincorporated  body  which  is  incapable  of 
holding  land  (such  as  the  parishioners  of  an  adjoining  parish)  cannot  be 
liable  to  repair  a  highway  ratione  tenurce.  Such  a  liability  is  generally 
established  by  proof  that  the  present  or  former  occupier  of  that  land  has 
actually  repaired  that  highway;  but  such  evidence  is  only  presumptive, 
and  may  be  rebutted.  The  liability  once  established  attaches  to  the  land 
into  whosever  hands  it  may  come.  But  the  person  liable  may  make  an 
arrangement  with  the  highway  authority  to  take  over  the  repair  of  the 
highway  on  terms  (Highway  Act,  1835,  s.  62 ;  Public  Health  Act,  1875, 
s.  148).  If  no  such  arrangement  be  made,  and  a  highway  repairable  ratione 
tenurce  falls  into  disrepau-,  the  District  Council,  after  due  notice  given  and 
request  made  to  the  person  liable,  may  itself  repair  the  highway  and  recover 
the  cost  from  that  person  (L.  G.  Act,  1894,  s.  25  (2)).  Such  a  liability  will 
cease  if  a  highway  authority  under  its  statutory  powers  so  alters  the  nature 
and  course  of  the  road  as  to  practically  destroy  the  former  highway  (B.  v. 
Barker,  1890,  25  Q.  B.  D.  213 ;  but  see  s.  93  of  the  Highway  Act,  1835). 

2.  By  custom,  the  inhabitants  of  a  particular  township  or  tithing,  as 
distinct  from  the  whole  parish,  may  be  bound  to  repair  that  portion  of  a 
highway  which  lies  within  their  own  boundary  (see  B.  v.  Ecclesficld,  1818, 
1  Barn.  &  Aid.  348 ;  19  E.  E.  335). 

3.  If  a  highway  ran  over  open  land,  and  the  occupier  of  the  land  sub- 
sequently enclosed  the  road,  he  is  liable  to  repair  it  ratione  clausurcc  so  long 
as  the  enclosure  exists ;  because,  it  was  said,  he  had  deprived  the  public  of 
their  right  to  deviate  over  his  land,  should  the  way  become  impassabla 
But  now  if  the  enclosure  be  made  with  the  written  consent  of  the  parish, 
no  such  liability  will  attach  (Highway  Act,  1862,  s.  46). 

"  Taking  over  "  a  Highway. — Unless  the  liability  could  thus  be  cast  on 
others,  the  inhabitants  of  each  parish  prior  to  1836  were  bound  to  repair 
every  highway  in  their  parish,  ancient  or  modern.  The  amount  of  money 
requisite  for  this  purpose  was  raised  by  a  highway  rate  which  was  levied 


HIGHWAYS  191 

on  all  property  in  the  parish  rateable  to  the  relief  of  the  poor,  and  also  on 
woods,  mines,  and  certain  sporting  rights.  It  was  thus  in  the  power  of 
any  landowner  by  dedicating  a  way  to  the  public  to  impose  on  the  parish 
the  burden  of  repairing  and  maintaining  it,  without  the  leave  or  consent  of 
his  fellow-parishioners,  and  whether  the  way  was  of  any  use  to  them  or  not. 
This  was  felt  to  be  a  hardship.  Accordingly  by  sec.  23  of  the  Highway 
Act,  1835,  the  law  was  altered,  and  the  general  liability  of  the  inhabitants 
of  a  parish  restricted.  They  remained  liable  to  repair  any  road,  occupation- 
way,  drift-way,  or  bridle-path  which  had  been  set  out  and  dedicated  to 
public  use  by  a  private  person  or  corporation  at  any  date  prior  to  20  th 
March  1836 ;  but  no  such  liability  arose  in  respect  of  any  new  way  imless 
and  until  certain  formalities  were  gone  through  and  the  way  accepted  ("  taken 
over,"  it  is  called)  by  the  parish.  The  steps  which  now  are  necessary 
before  a  way  dedicated  to  the  pubUc  becomes  repairable  at  the  expense  of 
the  district,  are  as  follows : — 

1.  Any  person  who  desires  to  dedicate  a  way  to  the  public  must  give 
three  months'  notice  of  his  intention  to  the  District  Council  and  to  the 
justices  of  the  division  of  the  county  in  petty  sessions  assembled. 

2.  The  District  Council  must  be  satisfied  that  the  road  is  properly  made 
and  that  it  is  useful  and  not  imnecessary. 

3.  The  justices  must  inspect  the  road,  and  satisfy  themselves  that  it  is 
properly  made  and  of  the  proper  width  (30  feet),  and  give  a  certificate  to 
that  effect. 

4.  Their  certificate  must  be  enrolled  at  the  next  Quarter  Sessions,  subject 
to  a  possible  appeal. 

5.  The  public  must  use  the  road  for  twelve  months,  and  during  that 
time  the  dedicator-  must  himself  repair  it. 

Tlien  at  the  end  of  the  twelve  months  it  becomes  a  highway  repairable 
by  the  District  Council. 

A  District  Council  may  also  agree  with  a  landowner  who  is  proposing  to 
make  a  road  in  their  district  and  to  dedicate  it  to  the  public,  that  it  shall 
on  completion  become  a  highway  repairable  by  the  District  Coimcil ;  and  it 
will  then  become  such  a  highway  without  the  intervention  of  any  justices 
(Public  Health  Act,  1875,  s.  146). 

If  a  road  be  dedicated  to  the  public  after  20th  March  1836,  and  is  not 
"  taken  over  "  in  either  of  these  ways,  it  remains  a  pubhc  highway,  but  no 
one  is  bound  to  repair  it.  No  such  duty  rests  on  the  dedicator,  or  on  the 
owner  of  the  soil.  The  inhabitants  of  the  parish  have  no  duty  and  no  right 
to  repair  it ;  if  they  do  so  against  the  will  of  the  owner  of  the  soil,  they 
commit  a  trespass  {Eyre  v.  New  Forest  Highway  Board,  1892,  56  J.  P.  517). 
But  an  m-ban  sanitary  authority  may  take  over  a  private  street  which  has 
been  properly  sewered,  levelled,  paved,  flagged,  metaUed,  channelled,  and 
made  good  to  the  satisfaction  of  its  surveyor,  under  sees.  150,  152  of  the 
PubUc  Health  Act,  1875,  or  sec.  41  of  the  Public  Health  Act,  1890,  where 
adopted,  or  sec.  19  of  the  Private  Street  Works  Act,  1892,  where  adopted. 

Unnecessary  Highways. — But  the  Act  of  1835  was  not  retrospective. 
It  did  not  relieve  the  inhabitants  of  a  parish  from  the  necessity  of  repairing 
any  existmg  highway.  They  were  left  still  liable  to  repair  aU  highways  which 
were  repah-able  by  the  inhabitants  at  large  on  20th  March  1836.  But  this 
liability  has  smce  been  narrowed.  For  if  an  ancient  highway  has  now 
become  unnecessary  for  public  use,  proceedings  can  be  taken — with  the 
consent  in  a  rural  district  of  the  Parish  Council — to  have  it  declared  to  be 
no  longer  repanable  by  the  parish  or  at  the  pubUc  expense  (Highway  Act, 
1864,  s.  21 ;  H.  &  L.  (Amendment)  Act,  1878,  s.  24:  L.  G.  Act,  1894,  s.  13), 
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But  these  Acts  provide  means  for  reviving  the  liabiKty  of  the  inhabitants  of 
the  parish  should  the  highway  again  be  needed  for  pubHc  use. 

District  CoiLiicils. — The  District  Councils  created  by  the  L.  G.  Act  of 
1894  are  now,  speaking  generally,  the  highway  authorities  in  all  parts  of 
England  and  Wales ;  and  to  them  the  powers,  duties,  and  liabilities  of  the 
former  surveyor  of  highways  and  of  the  former  Highway  Boards  have  been 
transferred  (s.  25  ;  and  see  ante,  p.  183).  Hence  now  primd  facie  the  duty 
of  repairing  every  highway  which  is  repairable  at  all  at  public  expense 
lies  on  the  District  Council.     There  are  two  exceptions : — 

(i.)  By  sec.  13  (2)  of  the  L.  G.  Act,  1894,  a  Parish  Council  may  under- 
take the  repair  of  any  public  footpath  in  the  parish,  not  being  by  the  side 
of  a  public  road;  but  this  will  not  relieve  the  District  Council  from  its 
liability  to  repair  such  footpath  should  the  Parish  Council  fail  to  perform 
the  duty  which  it  has  undertaken. 

(ii.)  The  County  Council  is  primarily  liable  to  repair  every  "  main  road  " 
in  its  county ;  though  in  some  cases  an  Urban  District  Council  may  volun- 
tarily undertake  the  duty  (see  post,  p.  194). 

Non-repair. — For  a  mere  omission  to  repair  the  road,  the  highway 
authority,  apparently,  is  not  liable,  even  though  special  damage  has  been 
directly  caused  thereby  to  the  plaintiff  (Young  v.  Davis,  1863,  2  H.  &  C. 
197  ;  Coivley  v.  Newmarket  Local  Board,  [1892]  App.  Cas.  345 ;  Thompson  v. 
Mayor,  etc.,  of  Brighton,  [1894]  1  Q.  B.  332 ;  Municipal  Council  of  Sydney  v. 
Bourke,  [1895]  App.  Cas.  433).  The  proper  remedy  for  such  neglect  is  a 
complaint  to  the  Local  Government  Board  under  sec.  299  of  the  Public 
Health  Act,  1875  {Robinson  v.  Workington  Corporation,  [1897]  1  Q.  B.  619 ; 
Peebles  v.  Osbaldtwistle  Urban  District  Council,  ibid.  625).  But  if  the 
County  Council  is  satisfied  that  a  District  Council  has  neglected  its  duty  to 
repair  and  maintain  a  highway  in  its  district,  it  may  make  an  order  requir- 
ing the  District  Council  to  perform  this  duty  within  a  certain  period,  and 
if  the  work  is  not  then  done  the  County  Council  may  appoint  some  person 
to  do  it,  and  recover  the  cost  from  the  defaulting  District  Council.  If  the 
District  Council  dispute  their  liability  to  repair,  the  County  Council  may 
prefer  a  bill  of  indictment  against  them  at  the  next  practicable  assizes  for 
the  county  with  a  view  to  having  the  question  of  liability  to  repair  decided 
by  a  jury,  the  costs  of  the  trial  to  be  borne  as  the  Court  may  direct  (41  & 
42  Vict.  c.  77,  8.  10). 

Where  a  highway  repairable  ratione  tenurm  appears  on  the  report  of  a 
competent  surveyor  not  to  be  in  proper  repair,  and  the  person  liable  to 
repair  it  fails  on  request  to  do  so,  the  District  Council  may  do  the 
repairs  and  recover  the  expenses  from  him,  under  the  L.  G.  Act,  1894, 
8.  25  (2). 

Special  Powers  of  a  District  Council. — A  District  Council  is  invested 
with  wide  power  to  enable  it  to  repair  highways  at  small  expense.  It  may 
take  road  material  from  any  common,  waste  land,  river,  or  brook  in  a  parish 
without  making  any  payment  (Highway  Act,  1835,  s.  51).  It  may  gather 
stones  off  any  man's  land  after  one  month's  notice,  paying  compensation 
for  any  damage  done  by  the  carts,  but  nothing  for  the  stones  (s.  53).  It 
may  open  gravel-pits  and  quarries  to  obtain  road  materials,  paying  both  for 
the  material  and  the  damage  done  in  hauling  (s.  54).  Such  gravel-pits  and 
quarries  must  be  properly  fenced,  while  open,  and  filled  up  or  sloped  down 
when  they  are  no  longer  needed  (s.  55).  It  can  order  the  owner  or  occupier 
of  any  adjoining  land  to  grub  up  and  remove  any  tree,  bush,  or  slirub 
planted  on  any  highway  within  fifteen  feet  of  the  centre.  It  may  order  its 
surveyor  to  prune  or  lop  any  trees  or  hedges  which  overshadow  the  high- 
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way  too  much,  and  exclude  the  sun  and  air  (ss.  65,  66);  to  make,  scour, 
cleanse,  and  keep  open  all  ditches,  gutters,  drains,  and  watercourses  in  and 
through  any  land  adjoining  a  highway  (s.  67) ;  and  to  remove  any  timber, 
hay,  soil,  or  rubbish  left  on  a  highway  so  as  to  be  a  nuisance  (s.  73 ;  Denny 
V.  Thwaites,  1876,  2  Ex.  D.  21 ;  and  see  ss.  24,  25,  26).  An  Urban  District 
Council  may  also  by  agreement  imdertake  the  maintenance,  repair,  cleansing, 
and  watering  of  any  street  or  road  for  which  they  would  not  otherwise  be 
liable  (Public  Health  Act,  1875,  s.  148).  As  to  level  crossings,  see  Eailwats. 
Widening  Highways. — An  Urban  District  Council  may  purchase  any 
premises  for  the  purpose  of  widening,  opening,  enlarging,  or  improving  any 
street,  or  (with  the  sanction  of  the  Local  Government  Board)  for  the 
purpose  of  making  any  new  street  (Public  Health  Act,  1875,  s.  154).  A 
Eural  District  Council  may,  under  sec.  47  of  the  Highway  Act,  1864,  widen 
or  improve  a  highway  under  their  control  on  their  own  initiative,  and  may 
for  the  purpose  acquire  the  necessary  land  by  agreement.  They  may  also, 
with  the  sanction  of  the  Court  of  Quarter  Sessions,  borrow  money  to  meet 
the  expense  of  widening  or  improving  such  highway.  A  County  Council 
has  power,  if  it  thinks  fit,  to  contribute  towards  the  cost  of  the  improve- 
ment of  any  highway,  although  not  a  main  road  (L.  G.  Act,  1888, 
s.  11  (10)).  Any  District  Council  may  enter  into  an  agreement  with  the 
County  Council  for  the  construction,  reconstruction,  alteration,  or  im- 
provement of  any  highway  (Highway  Act,  1891,  s.  3).  In  certain  cases 
the  justices  in  petty  sessions  may  order  narrow  highways  to  be  widened 
(Highway  Act,  1835,  s.  82) ;  but  a  bridle-path  cannot  be  enlarged  into  a 
carriage-way  under  this  section.  "When  a  road  is  widened  or  diverted,  the 
parish  must,  by  sec.  93  of  the  Highway  Act,  1835,  repair  the  whole  of  the 
widened  road  or  all  the  new  highway,  as  the  case  may  be,  but  the  justices 
must,  by  order,  fix  the  amount  to  be  paid  by  the  persons  or  corporations,  if 
any,  previously  liable  to  repair  the  old  highway. 

y.  Main  Eoads. 

Turnpike  Roads. — Highroads  (by  which  is  meant  public  carriage-ways  or 
cartways)  are  of  two  kinds — main  roads  and  ordinary  highroads.  Main 
roads  are  the  great  arteries  along  which  the  main  traffic  of  the  coimtry 
flows;  they  were  formerly  known  as  the  "king's  highways."  The 
distinction  between  such  main  roads  and  by-roads  which  only  serve  a 
small  area,  was  recognised  from  the  earliest  times;  but  it  only  became 
important  when  the  various  Turnpike  Acts  of  the  last  century  began 
to  be  passed.  Under  these  Turnpike  Acts  the  control  of  the  roads  to 
which  they  appKed  was  vested  in  trustees,  who  were  empowered  to  defray 
their  expenses  by  collecting  tolls.  In  theory  nothing  could  be  fairer  than 
this  system  of  direct  taxation.  Everyone  who  used  the  road  contributed 
towards  the  expense  of  maintaining  it,  and  contributed  an  amount  which 
was  in  exact  proportion  to  the  use  which  he  made  of  the  road.  But  in 
practice  this  system  of  collecting  tolls  was  found  to  be  costly ;  and  it  was 
certainly  annoying  to  the  public.  Hence  no  new  turnpike  trusts  were 
created,  and  all  the  old  ones  are  now  at  an  end :  the  last  toll  has  been 
collected,  and  the  Turnpike  Acts  have  all  expired. 

Main  Roads. — Before  1878,  when  a  road  ceased  to  be  a  turnpike  road,  it 
became  once  more  an  ordinary  highroad.  But  by  an  Act  of  that  year,  known 
as  the  Highways  and  Locomotives  (Amendment)  Act  (41  &  42  Vict.  c.  77, 
s.  13),  it  was  provided  that  all  roads  dis-turnpiked  after  1870  should  be 
deemed  to  be  main  roads.  The  Act  further  provided  that  the  county 
authority  {i.e.  at  that   date,  the  justices  in  Quarter   Sessions;   now  the 
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County  Council)  may  declare  any  important  highway  {e.g.  one  which  is 
the  medium  of  communication  between  great  towns,  or  which  leads 
to  a  railway  station)  to  be  a  main  road  (s.  15).  On  the  other  hand, 
such  authority  may  apply  to  the  Local  Government  Board  for  an  order 
declaring  that  a  main  road  or  any  part  of  a  main  road  shall  cease  to  be 
such,  and  become  an  ordinary  highway  (s.  16).  But  no  such  order  can  be 
made  with  respect  to  a  main  road  within  a  municipal  borough  without  the 
assent  of  the  Borough  Council  being  first  obtained  (54  &  55  Vict.  c.  63,  s.  4). 
Hence  no  exact  definition  of  a  "  main  road  "  can  be  laid  down :  one  can 
only  say  that  most  main  roads  were  formerly  turnpike  roads,  though  many 
former  turnpike  roads  are  not  now  main  roads. 

A  main  road  was  formerly  repaired  by  the  highway  authority  of  each 
district ;  but  one-half  the  cost  of  such  repairs  was  repaid  by  the  justices  of 
the  county,  provided  the  road  was  repaired  and  maintained  to  the  satis- 
faction of  the  county  surveyor.  Now,  however,  by  sec.  11  of  the  L.  G. 
Act,  1888,  every  road  in  a  county  which  is  for  the  time  being  a  main  road, 
and  every  bridge  carrying  such  road,  if  repairable  by  the  highway  authority, 
is  to  be  wholly  maintained  and  repaired  by  the  County  Council,  except  such 
as  an  Urban  District  Council  may  elect  to  retain  under  their  own  control. 
Before  any  such  road  is  taken  over  by  the  County  Council  it  must  be  placed 
in  proper  repair  by  the  highway  authority  to  the  satisfaction  of  the  county 
surveyor.  An  Urban  District  Council  may  retain  under  its  own  control 
any  main  road  in  its  district ;  and  then  the  duty  of  repairing,  maintaining, 
and  improving  such  main  road  and  the  paved  footways,  if  any,  at  its  sides 
rests  on  that  Urban  District  Council ;  but  the  County  Council  makes  an 
annual  payment  towards  the  cost  of  repairing  such  road  and  pavements 
{Burslem  v.  County  Council  of  Staffordshire,  [1896]  1  Q.  B.  24;  County 
Council  of  Derby  v.  Matlock-Bath,  [1896]  App.  Cas.  315).  And  the  County 
Council  may  also  require  any  District  Council  to  make  a  contract  with  it 
for  the  repair  of  any  main  road  within  its  district.  Should  the  District 
Council  fail  to  carry  out  its  contract,  the  County  Council  may  give  them 
notice  to  put  the  road  into  proper  repair,  and  if  this  notice  be  not  complied 
with  within  a  reasonable  time,  may  do  the  work  itself,  and  charge  the 
District  Comicil  with  the  cost  (L.  G.  Act,  1888,  s.  11). 

VI.  Bkidges. 

At  common  law  the  inhabitants  of  a  county  at  large  were  primarily 
liable  to  repair  all  public  bridges  in  the  county.  This  duty  was  part  of  the 
trinoda  necessitas.  But  by  usage,  prescription,  or  ancient  tenure,  the  duty 
of  repairing  a  particular  bridge  may  be  cast  upon  a  hundred,  parish,  town- 
ship, or  individual.  And  if  a  wholly  unnecessary  and  superfluous  bridge 
was  erected  by  a  private  individual,  the  county  was  not  bound  to  repair  it, 
even  though  the  public  used  it  (JR.  v.  Southampton,  1852,  18  Q.  B.  841). 
All  other  bridges  were  called  "county  bridges,"  and  the  obligation  of 
repairing  them,  which  was  laid  by  the  common  law  upon  the  county,  has 
since  been  repeatedly  confirmed  by  statute ;  see  especially  the  Statutes  of 
Bridges  (22  Hen.  viii.  c.  5,  and  1  Anne,  c.  12)  and  the  County  Bridges  Act 
of  1803,  formerly  known  as  Lord  Ellenborough's  Act  (43  Geo.  iii.  c.  59). 
The  last  Act  imposed  one  important  restriction  in  the  case  of  all  bridges 
erected  after  24th  June  1803 ;  the  county  was  not  to  be  liable  for  the  repair 
of  any  such  bridge,  unless  it  was  built  in  a  substantial  manner  under  the 
direction  or  to  the  satisfaction  of  the  county  surveyor  (s.  5 ;  ^.  v.  Devon, 
1833,  5  Barn.  &  Adol.  383;  and  see  R  v.  Inhabitants  of  Southampton,  1886, 
17  Q.   B.  D.  424;    1887,   19  Q.  B.  D.  590).     Another    limitation   was 
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introduced  by  the  Highway  Act  of  1835,  whicli  came  into  operation  on 
20th  March  1836.  Till  that  date  the  county  was  Liable,  under  22  Hen.  viii. 
c.  5,  s.  7,  to  repair  not  only  the  bridge,  but  also  the  approaches  to  it  for  a 
distance  of  300  feet  on  either  side.  And  this  liability  continues  in  the 
case  of  every  bridge  which  was  built  before  that  date.  But  as  regards  all 
bridges  built  since  20th  March  1836,  the  burden  of  maintaining  the 
approaches  and  the  roadway  supported  by  the  bridge  is  thrown  by  sec.  22 
of  the  Act  of  1835  on  the  highway  authority,  and  not  on  the  county. 

And  now  under  the  L.  Gr.  Act  of  1888,  all  county  bridges  are  to  be 
repaired  by  the  County  Coimcil ;  and  all  business  formerly  done  by  Quarter 
Sessions  in  respect  of  bridges  and  roads  repairable  with  bridges,  and  all 
powers  vested  in  the  justices  of  a  county  by  the  Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  &  42  Yict.  c.  77),  are  transferred  to  the  County 
Council  (L.  G.  Act,  1888,  ss.  3  and  11).  Any  bridge  which  is  not  a  county 
bridge  must  still  be  repaired  as  it  was  before  the  Act.  The  duty  of  repair- 
ing a  bridge  extends  to  the  repair  of  all  the  artificial  parts  of  the  structure, 
and  includes  rebuilding,  if  necessary ;  as  in  the  case  of  the  bridge  built  by 
Queen  Anne  at  Datchet  (B.  v.  Inhabitants  of  Bucks,  1810,  12  East,  192 ; 
HE.  E.  347). 

Any  County  Council  may  from  time  to  time  make  and  carry  into  effect 
agreements  with  any  highway  authority  or  the  Conned  of  any  adjoining 
county  in  relation  to  the  construction,  reconstruction,  alteration  or  improve- 
ment, or  the  freeing  from  tolls,  of  any  bridge  (including  the  approaches 
thereto),  wholly  or  partly  situate  witliin  the  jurisdiction  of  any  one  or  more 
of  such  bodies  (54  &  55  Vict.  c.  63,  s.  3).  A  County  Council  may  also 
purchase  or  take  over,  on  terms  agreed  on,  existing  bridges  not  at  present 
county  bridges,  and  erect  new  bridges,  and  maintain,  repair,  and  improve 
any  bridges  so  purchased,  taken  over,  or  erected  (L.  G.  Act,  1888,  s.  6).  All 
costs  of  repairing  and  maintaining  county  bridges  are  charged  to  the  general 
county  account  (s.  11). 

As  to  offences  relating  to  bridges,  see  Bridges,  vol.  ii.  p.  247. 

VII.  Footpaths  and  other  Eights  of  Way. 

Ohstrnction. — The  L.  G.  Act  of  1894  makes  it  the  duty  of  every 
District  CouncU,  whether  they  are  the  highway  authority  or  not,  to 
protect  all  public  rights  of  way,  whether  footpaths,  bridle-ways,  or  roads, 
and  to  prevent,  as  far  as  possible,  the  stopping  or  obstruction  of  any  such 
right  of  way,  whether  within  their  district  or  in  an  adjoining  district  in 
the  county,  whenever  such  stoppage  or  obstruction  is  in  its  opinion 
prejudicial  to  the  interests  of  its  district  (s.  26  (1)).  By  subsec.  (3)  of  the 
same  section  it  may  institute  or  defend  any  legal  proceedings  and  generally 
take  such  steps  as  it  deems  expedient  for  the  purpose  of  carrying  the 
section  into  effect.  And  this  section  applies  equally  to  cases  in  which 
footways  and  bridle-paths  have  been  unlawfully  obstructed  or  stopped 
either  before  or  after  the  passing  of  the  Act.  Hence  where  there  is  clear 
evidence  that  the  public  have  in  past  times  enjoyed  such  rights,  the  District 
Council  will  be  entitled  to  take  proceedings  to  enforce  them.  There  is  no 
limit  of  time  within  whidh  public  rights  must  be  enforced.  Still,  where  an 
obstruction  has  been  acquiesced  in  for  a  considerable  time,  there  may  be 
great  difficulty  in  obtaining  the  evidence  necessary  to  establish  rights  which 
have  not  been  exercised  for  so  long. 

Though  this  duty  is  laid  on  the  District  Council,  which  succeeds  to  the 
office  of  sm-veyor  of  highways,  still  it  was  felt  that  in  many  instances  the 
Parish  Council  might  be  more  vigilant  and  more  anxious  to  detect  any 
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obstruction  of  a  public  right  of  way.  The  District  Council  governs  a  much 
larger  area,  and  its  members  might  not  have  the  same  personal  interest  or 
the  same  intimate  knowledge  of  the  locality  as  the  members  of  the  smaller 
body.  Hence  power  is  given  to  the  Parish  Council  (or  if  there  be  no  Parish 
Council  to  the  Parish  Meeting,  s.  19  (8))  to  "  sound  the  alarm."  If  such 
Parish  Council  or  Meeting  is  satisfied  that  any  right  of  way  within  the  dis- 
trict in  which  their  parish  is  comprised  or  in  any  adjoining  district  in  the 
same  county  has  been  unlawfully  stopped  or  obstructed,  it  is  empowered 
by  subsec.  (4)  of  sec.  26  to  make  a  representation  to  that  effect  to  the 
District  Council ;  and  thereupon  it  becomes  the  duty  of  the  District  Council, 
unless  satisfied  that  the  statements  made  in  such  representation  are 
incorrect,  to  take  proper  proceedings  accordingly.  If  the  District  Council 
refuse  or  fail  to  take  proceedings  in  consequence  of  such  representation,  the 
Parish  Council  may  petition  the  County  Council  for  the  county  in  which  the 
way  is  situate.  The  County  Council  may  then,  if  it  thinks  fit,  take  such 
proceedings  as  the  District  Council  might  have  taken  in  respect  to  the 
stoppage  or  obstruction  of  the  right  of  way,  at  the  expense  of  the  District 
Council  (s.  26,  subs.  (4)) ;  but  the  Legislature  did  not  intend  by  giving  this 
power  to  the  Parish  Council  or  Meeting  in  any  way  to  diminish  the  general 
duty  of  the  District  Council  or  to  restrict  its  powers  to  cases  in  which  a 
representation  is  made  to  it  by  a  Parish  Council  or  Meeting  under  this 
section.  The  District  Council  should  take  action  on  information  received 
from  any  reliable  source. 

Should  the  District  Council  decide  to  take  action,  there  appear  to  be 
three  courses  open  to  it — 

(1)  To  direct  their  surveyor  to  remove  the  obstruction  ; 

(2)  To  indict  the  person  who  has  caused  the  obstruction  for  a  mis- 
demeanour; or 

(3)  To  proceed  by  way  of  action  in  the  name  of  the  Attorney-General, 
for  which  his  "  fiat "  must  be  obtained  in  the  usual  way. 

The  remedy  by  indictment  will  generally  be  found  the  quickest  and 
cheapest ;  as  the  case  can  then  be  tried  either  at  the  next  assizes  or 
Quarter  Sessions  in  the  county,  so  that  the  witnesses  will  not  have  far 
to  travel.  If,  however,  the  case  be  one  of  considerable  intricacy,  it  may  be 
preferable  to  apply  for  the  "  fiat"  of  the  Attorney-General.  It  is  only  where 
the  public  right  appears  to  be  quite  clear  that  the  District  Council  should 
direct  their  surveyor  to  remove  the  obstruction,  leaving  it  to  the  person 
who  has  placed  it  there  to  bring  an  action  of  trespass  if  he  wishes  to 
question  the  right  of  the  public.  In  such  a  case  due  notice  should  first 
be  given  to  the  parties  concerned  to  remove  the  obstruction  them- 
selves. 

The  owner  of  the  land  over  which  a  public  footpath  lies  has  the  right  to 
maintain  existing  stiles  or  swing  gates  across  it,  provided  they  are  of  a 
reasonable  kind,  and  are  such  that  the  public  are  not  debarred  from  that 
use  of  the  footway  to  which  they  are  entitled.  But  it  will  be  the  duty  of 
the  District  Council  to  see  that  the  use  by  the  public  of  a  footpath  is  not 
hindered  by  the  erection  of  any  stiles  or  gates  which  are  substantially  less 
convenient  than  those  which  have  existed  in  the  past.  If  it  is,  such  stiles 
and  gates  are  obstructions. 

Legal  Diversion  or  /Stoppage  of  Footpaths. — The  L.  G.  Act,  1894,  s.  13, 
subs.  (1),  makes  the  prior  consent  of  both  the  Parish  Council  (or  of  the 
Parish  Meeting,  where  there  is  no  Parish  Council)  and  the  District 
Council  necessary  before  justices  in  Quarter  Sessions  can  give  their  sanction 
to  any  proposed  diversion  or  stoppage  of  a  footpath  or  bridle-way.     The 


HIGHWAYS  197 

only  ground  on  which  such  a  way  can  be  wholly  stopped  without  the  sub- 
stitution of  another  way  is  that  it  is  unnecessary,  and  the  question  whether 
it  is  or  is  not  unnecessary  will  therefore  at  once  arise  for  the  consideration 
of  both  the  parish  and  the  district  authorities.  Where  it  is  proposed  to 
divert  a  footpath,  the  question  for  consideration  will  be  whether  the 
proposed  footpath  is  or  is  not  nearer  or  more  commodious  for  the  pubhc 
than  the  existing  one  (Highway  Act,  1835,  ss.  84—92). 

If  the  consent  of  the  Parish  Council  be  asked  first,  and  be  given,  the  Dis- 
trict Council  may  still  refuse  their  consent.  But  as  the  District  Council  is 
now  almost  invariably  the  highway  authority,  its  consent  will  probably  be 
obtained  first,  and  in  that  case  it  will  communicate  its  views  to  the  Parish 
Council  or  Parish  Meeting  in  whose  parish  the  footway  is  situate. 

In  a  parish  which  has  a  Parish  Council,  the  Parish  Council  must  give 
"  public  notice "  of  any  resolution  passed  by  them  giving  consent  to  the 
stoppage  or  diversion  of  a  footpath  ;  and  the  resolution  will  not  operate 
imtil  it  is  confirmed  by  the  Parish  Council  at  a  meeting  held  not  less  than 
two  months  after  such  pubhc  notice  is  given.  If  in  the  meantime  a  parish 
meeting  is  held,  and  a  resolution  carried  that  the  consent  ought  not  to  be  given, 
the  resolution  cannot  be  confirmed,  and  the  whole  proceeding  is  at  an  end 
(L.  G.  Act,  1894,  s.  13  (1)).  A  parish  meeting  may  be  simimoned  by  the 
chairman  of  the  Parish  Council  or  by  any  two  parish  councillors,  or  by  the 
chairman  of  the  parish  meeting,  or  by  any  six  parochial  electors  (s.  45  (3)). 
A  poll  must  be  taken  on  the  question,  if  it  is  demanded  by  one  parochial 
elector  present  at  the  meeting  (Sched.  I.  r.  7).  The  question  for  the  electors 
at  the  poll  will  be  whether  the  assent  of  the  parish  should  be  given  to  the 
stopping  or  diversion  of  the  footpath. 

In  a  parish  where  there  is  no  Parish  Council,  the  resolution  of  the  Parish 
Meeting  in  favour  of  the  stopping  or  diversion  of  a  footpath  must  be  con- 
firmed at  a  subsequent  meeting  of  the  parish  not  less  than  two  months  after 
pubhc  notice  has  been  given  of  the  resolution  passed  at  the  first  meeting 
(s.  19  (8)). 

A  Parish  Council  may,  subject  to  the  provisions  of  the  Act  with  respect 
to  limitations  on  expenditure,  acquire  by  agreement  any  right  of  way, 
whether  within  their  parish  or  an  adjoining  parish,  the  acquisition  of  which 
is  beneficial  to  the  inhabitants  of  any  part  of  the  parish  (s.  8  (1)  {g)).  A 
Parish  Council  may  also,  subject  to  the  like  limitations  on  expenditure, 
imdertake  the  repair  and  maintenance  of  all  or  any  of  the  pubhc  footpaths 
within  their  parish,  not  being  footpaths  at  the  side  of  a  public  road 
(s.  13  (2)). 

VIII.  EoADsiDE  Wastes. 
In  most  coimtry  roads  there  is  a  strip  of  grass-land  left  between  the  road 
and  the  fence  on  either  side.  The  presumption  is  that  this  strip  belongs  to 
the  owner  of  the  adjoining  enclosed  land,  whether  freeholder  or  copyholder 
{Steel  V.  Prickett  and  Others,  1819,  2  Stark.  463  ;  20  E.  K.  717).  But  this 
presumption  may  be  rebutted  by  evidence  of  acts  of  ownership  over  the 
land.  And  if  the  strip  joins  two  portions  of  a  common  or  is  obviously  part 
of  a  common,  then  the  presumption  is  that  it  also  is  part  of  the  waste  of  the 
manor,  and  as  such  the  property  of  the  lord,  subject  to  the  manorial  rights  of 
the  commoners  {Grave  v.  West,  1816,  7  Taun.  39).  In  some  few  cases 
these  open  strips  belong  to  the  District  Council  {e.g.  where  the  road  has  been 
laid  out  under  an  enclosure  award,  or  under  some  private  Act  of  Parhament). 
But  to  whomsoever  the  soil  may  belong,  such  strips  are  part  of  the  highway 
and  are  subject  to  the  right  of  the  pubhc  to  pass  and  repass  along  them 
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{Fowler  v.  Sanders,  1618,  Cro.  (2)  446 ;  Fullin  v.  Deffel,  1891,  64  L.  T. 
134). 

Such  roadside  strips,  however  wide,  cannot  lawfully  be  enclosed  by  the 
owner  of  the  adjoining  land  or  by  the  lord  of  the  manor  or  by  any  other 
person.  The  adjoining  owner  has  no  right  to  straighten  the  line  of  his 
fences  by  taking  in  any  portion  of  such  a  strip.  It  is  sometimes  supposed 
that  the  right  of  the  public  extends  only  over  30  feet  in  the  middle  of  the 
highway,  and  that  the  adjoining  owner  has  a  right  to  enclose  up  to  15  feet 
from  the  centre  of  the  road.  But  this  is  not  the  law.  The  public,  unless 
the  contrary  be  proved,  has  a  right  to  use  the  whole  space  between  the 
opposite  fences ;  and,  moreover,  the  District  Council  has  no  power  to 
authorise  the  enclosure  of  any  portion  of  such  roadside  waste.  The  fact 
that  trees  or  shrubs  have  been  allowed  to  grow  up  on  these  roadside  strips, 
so  as  to  interfere  with  their  use  by  the  public,  does  not  necessarily  destroy 
such  right  or  justify  their  enclosure  {Turner  v.  Bin^wood  Highway  Board, 
1870,  L.  K.  9  Eq.  418). 

It  is  the  duty  of  every  District  Council  to  protect  such  roadside  wastes, 
and  to  prevent  any  unlawful  encroachment  or  obstruction  thereon 
(L.  G.  Act,  1894,  s.  26  (1)).  It  may,  for  the  purpose  of  performing  this 
duty,  institute  or  defend  any  legal  proceedings,  and  generally  take  such 
steps  as  it  deems  expedient  {ibid.  (3)).  Should  the  District  Council  neglect 
their  duty  in  this  matter,  the  Parish  Council — or  if  there  be  no  Parish  Council, 
the  Parish  Meeting  (s.  19  (8)) — may  make  a  representation  on  the  subject  to 
the  District  Council,  and  if  this  proves  unavailing,  the  Parish  Council  (or 
Meeting)  may  appeal  to  the  County  Council.  The  County  Council  may  then, 
if  it  thinks  fit,  take  action  in  the  matter  as  though  it  were  the  District  Council 
(s.  26  (4)).  But  it  must  not  be  supposed  that  the  powers  of  the  District 
Council  are  limited  to  cases  in  which  a  representation  is  made  by  a  Parish 
Council  or  Meeting  under  sec.  26.  The  duty  of  the  District  Council  is  a 
general  one  :  it  should  at  once  take  into  consideration  any  information  which 
it  may  have  received  that  encroachments  have  been  made  on  a  roadside 
waste,  from  whatever  source  that  information  may  come.  Note  also  that 
the  powers  of  the  District  Council  are  not  limited  to  future  encroachments 
or  enclosures  of  roadside  wastes.  There  is  no  limit  of  tinie  imposed  on  the 
assertion  of  the  right  of  the  public  to  the  use  of  roadside  wastes.  The  Dis- 
trict Council  should  therefore  consider  all  encroachments  which  have  been 
made  within  recent  times ;  though  there  will  obviously  be  more  difficulty 
in  establishing  the  right  of  the  public  when  an  encroachment  has  been 
acquiesced  in  for  a  long  period. 

The  legal  remedies  in  the  hands  of  the  District  Council,  where  encroach- 
ments on  roadside  wastes  have  been  made,  are  the  same  as  in  the  case  of 
stoppage  of  footpaths  {ante,  p.  196).  Where  there  is  no  doubt  as  to  the 
public  right,  it  will,  as  a  general  rule,  be  advisable  to  assert  the  right  of  the 
public  by  removing  the  obstruction,  after  due  notice  to  the  person  who  has 
made  the  encroachment,  leaving  it  to  him  to  assert  his  right  if  he  seriously 
thinks  he  has  one,  by  an  action  of  trespass. 

As  regards  main  roads,  the  L.  G.  Act,  1888  (s.  11  (1)),  confers  on 
County  Councils  the  necessary  powers  for  preventing  and  removing 
obstructions,  and  for  asserting  the  right  of  the  public  to  the  use  and  enjoy- 
ment of  roadside  wastes  (see  Harris  v.  Northamptonshire  Cotinty  Council, 
1897,  01  J.  P.  599).  The  District  Council  should  therefore,  in  tlie  case  of 
a  main  road,  call  the  attention  of  the  County  Council  to  any  such  obstruc- 
tion or  interference  with  the  public  rights  in  respect  of  roadside  wastes 
within  their  district. 
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IX.  Nuisances  to  Highways. 

Action  for  Damages. — The  person  who  dedicates  a  highway  is  not  liable, 
as  we  have  seen,  if  an  injury  is  caused  to  anyone  using  the  highway  by  an 
obstruction  or  excavation  in  or  near  the  highway  which  existed  at  the 
time  of  dedication  {Fisher  v.  Frowse,  1862,  2  B.  &  S.  770).  But  he  cannot 
subsequently  do  anything  which  wiU  render  the  way  less  commodious  to 
the  pubhc.  If  he  or  anyone  else  subsequently  makes  and  leaves  imfenced 
an  excavation  so  near  a  highway  that  the  passers-by  may  without  negligence 
stray  into  it,  such  an  excavation  is  a  public  nuisance,  and  anyone  who  does 
fall  into  it  will  have  a  good  cause  of  action  against  him  (Barnes  v.  Ward, 
1850,  9  C.  B.  392).  If  a  house  adjoining  a  highway  be  allowed  to  become 
ruinous  and  likely  to  fall,  it  is  a  nuisance  to  the  highway  (B.  v.  Watts, 
1704,  1  Salk.  357).  A  low  wall  with  spikes  on  it  immediately  abutting 
upon  a  pubHc  highway  may  be  such  a  nuisance  (Fenna  v.  Clare  &  Co.,  [1895] 
1  Q.  B.  199).  So,  too,  it  is  the  duty  of  anyone  who  diverts  a  highway  under 
statutory  powers  to  take  proper  precautions,  by  fencing  or  otherwise,  to 
protect  passengers  from  injury  through  their  inadvertently  continuing  to 
use  the  former  track  (Rurst  v.  Taylor,  1885,  14  Q.  B.  D.  918). 

Again,  anyone  who  uses  any  part  of  a  highway  in  an  unusual  and 
unreasonable  manner,  and  thereby  causes  special  damage  to  another,  is  liable 
to  an  action  at  the  suit  of  that  other.  Thus,  a  man  who  left  a  steam  plough 
or  a  roUer  or  a  heap  of  refuse  on  a  strip  of  grass  which  was  part  of  a  high- 
way, and  thereby  frightened  the  plaintiffs  horse  and  caused  him  injury, 
was  held  liable  in  damages  {Harris  v.  Mobbs,  1878,  3  Ex.  D.  268 ;  Wilkins 
v.  Day,  1883,  12  Q.  B.  D.  110 ;  Brovm  v.  Eastern  and  Midlands  Biuy.  Co., 
1889,  22  Q.  B.  D.  391).  So  was  a  man  who  repeatedly  caused  large  crowds 
to  assemble  on  a  -portion  of  a  highway,  and  thus  obstructed  the  access  to 
adjoining  premises  {Barber  v.  Fenley,  [1893]  2  Ch.  447).  So  where  a  tram- 
way company  sprinkled  salt  on  the  snow  {Ogston  v.  Aberdeen  District  Tram- 
ways Co.,  [1897]  App.  Cas.  111).  And  if  a  water  company  under  its 
statutory  powers  places  in  a  highway  an  apparatus,  which  remains  imder 
its  control,  it  is  liable  for  injuries  caused  by  neglect  to  keep  it  in  repair 
{Chapman  v.  Fylde  Co.,  [1894]  2  Q.  B.  599). 

A  private  individual  has  a  right  of  his  own  authority  to  abate  a  nuisan^^e 
in  a  public  highway,  provided  it  does  him  a  special  injury ;  but  he  must 
only  abate  it  as  far  as  is  necessary  to  enable  him  to  exercise  his  right  of 
passing  along  the  highway  {Dimes  v.  Petley,  1850,  15  Q.  B.  276 ;  19  L.  J, 
Q.  B.  440 ;  Arnold  v.  Rolbrook,  1873,  L.  E.  8  Q.  R  96 ;  Denny  v.  Thwaites, 
1876,  2  Ex.  D.  21).    And  see  Nuisance. 

A  highway  authority  cannot  be  made  liable  in  damages  for  a  mere  non- 
feasance or  omission  to  perform  its  duty.  Thus  it  is  the  duty  of  the 
sanitary  authority  in  London  to  keep  the  streets  properly  swept  and 
cleansed  (54  &  55  Vict.  c.  76,  s.  29) ;  this  involves  the  removal  of  snow ; 
yet  if  the  authority  omit  to  sweep  away  the  snow,  a  man  who  suffers 
special  damage  in  consequence  has  no  right  of  action  {Saunders 
V.  Holhorn  District  Board  of  Works,  [1895]  1  Q.  B.  64).  So,  as  we  have 
seen  {ante,  p.  192),  no  action  hes  against  a  highway  authority  for  merely 
neglecting  to  repair  the  way.  But  if  the  surveyor  or  other  officer  of  a 
District  or  Borough  Council  has  in  the  execution  of  his  duties  done  any 
wrongful  act,  or  committed  any  default  other  than  passive  neglect,  the 
Council  is  liable  in  damages,  e.g.  if  he  uses  steam  rollers  of  such  a  weight  as 
to  break  the  water  or  gas  mains  lawfully  laid  under  the  road.  But  the 
action  must  be  brought  within  three  months  after  the  act  complained  of, 
under  sec.  109  of  the  Highway  Act,  1835,  and  not  within  six  months  under 
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sec.  264  of  the  Public  Health  Act,  1875  {Burton  v.  Corporation  ofSalfoi^d, 
1883,  11  Q.  B.  D.  286  ;  Graham  v.  Mayor,  etc.,  of  Newcastle-upon-Tyne,  [1893] 
1  Q.  B.  643). 

Extraordinary  Traffic. — It  sometimes  happens  that  a  particular  person 
uses  the  highway  in  an  extraordinary  manner  or  to  an  unusual  degree ;  and 
though  such  uses  may  be  not  unlawful,  nor  a  nuisance,  still  it  may  put  an 
unfair  strain  on  the  metalling  of  the  road  and  cause  an  undue  amount  of 
damage.  It  was  felt  that  such  a  person  ought  to  make  a  special  contribu- 
tion to  the  funds  of  the  highway  authority.  Accordingly,  by  sec.  23  of  the 
Highways  and  Locomotives  (Amendment)  Act,  1878,  whenever  damage  has 
been  caused  to  a  highway  "  by  excessive  weight  passing  along  the  same,  or 
extraordinary  traffic  thereon,"  the  expense  of  repairing  it  can  be  recovered 
from  the  person  who  created  the  traffic.  The  phrase  "  extraordinary  traffic" 
is  discussed  and  explained  in  Hill  v.  Thomas,  [1893]  2  Q.  B.  333,  and 
Etherley  Grange  Coal  Co.  v.  Auckland  D.  H.  B.,  [1894]  1  Q.  B.  37).  The 
meaning  of  the  phrase  "  excessive  weight "  is  defined  by  Lord  Esher,  M.  K.,  in 
Kent  County  Council  v.  Vidler,  [1895]  1  Q.  B.  at  p.  452  ;  and  see  Wirral  Local 
Board  v.  Newell,  ibid.  827 ;  Kent  County  Council  v.  Lord  Gerard,  [1897] 
App.  Gas.  633 ;  and  Traction  Engine. 

X.  Highway  Offences. 

Misdemeanours. — It  is  a  misdemeanour  at  common  law,  punishable  on 
indictment  or  information  with  fine  and  imprisonment,  for  any  man  to 
obstruct  a  highway ;  for  this  is  an  injury  to  the  community  at  large ;  it  is, 
in  fact,  a  common  nuisance.  Gutting  a  trench,  or  digging  a  ditch  across  a 
highway,  ploughing  it  up,  or  erecting  any  fence  or  building,  or  placing  any 
timber,  stones,  or  other  obstacle  on  any  part  of  it,  is  an  illegal  obstruction  to 
the  passage  of  the  public  along  the  way.  Everyone,  in  short,  commits  a 
common  nuisance  who  does  anything  which  renders  the  highway  less  com- 
modious to  the  public  than  it  would  otherwise  be ;  or  who  prevents  them 
from  having  access  to  any  part  of  it  by  an  excessive  and  unreasonable, 
though  temporary,  use  of  it ;  or  who  so  deals  with  the  land  in  the  imme- 
diate neighbourhood  of  the  highway  as  to  prevent  the  public  from  using  and 
enjoying  it  securely.  Thus  it  is  a  misdemeanour  to  saw  timber  or  carry  on 
any  other  trade  in  the  street  {B.  v.  Jones,  1812,  3  Camp.  230);  to  allow 
waggons  to  stand  before  a  warehouse  for  an  unreasonable  time,  as  to  occupy 
a  great  part  of  the  street  for  several  hours  by  day  and  night  {B.  v.  Bussell, 
1805,  6  East,  427  ;  8  R.  R.  506) ;  to  keep  up  a  hoarding  in  front  of  a  house 
in  a  street  for  the  purpose  of  repairs  for  an  unreasonable  time  (3  Gamp,  at 
p.  231);  to  dig  up  the  roadway  without  statutory  authority  in  order  to  lay 
down  gas-pipes  {B.  v.  Stoke  Fenton  Gas  Co.,  1860,  29  L.  J.  M.  G.  148) ;  to 
excavate  an  area  close  to  a  footpath  and  leave  it  unfenced  {Barnes  v.  Ward, 
1850,  9  G.  B.  392) ;  and  to  blast  stone  in  a  quarry  so  as  to  throw  stones 
upon  the  houses  and  road  {B.  v.  Mutters,  1864,  L.  &  G.  489;  34  L.  J.  M.  G. 
22 ;  10  Gox  G.  G.  6).  And  if  a  tramway  be  laid  down  on  a  highroad  in 
such  a  manner  as  to  obstruct  the  use  of  the  road  by  common  carriages,  it  is 
a  public  nuisance,  although  it  may  be  a  great  convenience  to  many  who  go 
that  way  {B.  v.  Train,  1862,  2  B.  &  S.  640 ;  31  L.  J.  M.  G.  169). 

It  is  equally  a  misdemeanour  to  wilfully  divert  or  obstruct  the  course  of 
any  navigable  river  so  as  appreciably  to  diminish  its  convenience  for  pur- 
poses of  navigation,  even  though  the  alteration  may,  upon  the  whole,  be  for 
the  convenience  of  the  public  {B.  v.  Bandall,  1842,  Gar.  &  M.  496 ;  B.  v. 
Russell,  1854,  3  El.  &  Bl.  942 ;  23  L.  J.  M.  G.  173).  It  will  be  otherwise  if 
the  obstruction  be  caused  by  a  vessel  which  was  sunk  through  an  unavoidable 
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accident  {E.  v.  Watts,  1798,  2  Esp.  675).  But  eveu  iu  that  case  it  is  the 
duty  of  the  owner,  so  long  as  he  retains  possession  and  control  of  it,  to 
buoy  his  vessel  or  otherwise  provide  against  other  vessels  striking  on  it 
{White  V.  Crisp,  1854,  10  Ex.  Eep.  318). 

It  is  a  misdemeanour  for  any  individual  who  is  bound  by  law  to  repair 
a  highway  or  bridge,  to  leave  it  unrepaired.  Thus  an  indictment  lies  against 
anyone  who  is  bound  to  repair  a  road  ratione  tenurce,  if  he  neglects  his 
duty  in  this  respect  {E.  v.  Barker,  1890,  25  Q.  B.  D.  213).  In  former  days 
the  question  of  liability  ratione  tenurce,  was  generally  raised  and  decided  on 
an  indictment ;  now  it  is  more  frequently  settled  by  a  proceeding  under  sec. 
25  (2)  of  the  L.  G.  Act,  1894  An  indictment  still  hes  against  the  inhabitants 
of  a  parish,  if  any  highway  in  the  parish  which  is  repau'able  by  the  District  or 
County  Council  be  out  of  repair.  But  an  indictment  for  non-repair  of  a  high- 
way will  not  He  against  a  Parish  Council  {R.  v.  Shipley  Parish  Council,  1897,  61 
J.  P.  488  ;  13  T.  L.  E.  486).  It  did  not  lie  formerly  against  a  surveyor  of 
highways  {Young  v.  Davis,  1863,  2  H,  &  C.  197),  therefore  it  did  not  lie 
against  a  Highway  Board  to  which  the  duties  and  habilities  of  such  a  surveyor 
were  transferred  {R.\. Mayor  of  Foole,1887 ,  19  Q.  B.  D.at  p.  608;  Loughborough 
Highway  Board  v.  C^irzon,  1886,  16  Q.  B.  D.  at  p.  570).  But  under  sec.  10 
of  the  Highways  and  Locomotives  (Amendment)  Act,  1878  (41  &  42  Vict, 
c.  77),  an  indictment  apparently  will  lie  against  a  District  Council  for  non- 
repair of  a  highway  {E.  v.  Mayor,  etc.,  of  Wakefield,  1888,  20  Q.  B.  D.  810). 

The  above  misdemeanours  are  triable  either  at  the  assizes  or  at  Quarter 
Sessions.  The  defendant  is  a  competent  witness,  and  may  be  compelled  to 
give  evidence  for  the  prosecution  (40  &  41  Vict.  c.  14,  s.  1).  It  will  be  a 
defence  to  an  indictment  against  parishioners  if  they  can  show  that  a 
particular  landowner  is  bound  to  repair  that  particular  highway  or  portion 
of  a  highway,  ratione  tenurce  or  ratione  clausurce,  or  that  by  custom  a 
particular  hundred  or  township  in  the  parish  is  bound  to  repair  it  {ante, 
p.  190).     But  such  a  defence  must  be  specially  pleaded. 

As  to  offences  against  bridges,  see  voL  ii.  p.  247. 

Offences  Triable  Summarily. — There  are  also  many  highway  offences 
triable  summarily  before  justices  : — 

Any  person  who  works  a  steam  engine  or  other  machinery,  or  sinks  a 
shaft,  within  25  yards  of  the  centre  of  a  carriage-way,  or  erects  a  windmill 
within  50  yards  of  it,  will  be  Hable  to  be  fined  £5,  unless  sufficient  screens 
are  erected  to  prevent  horses  being  frightened  (Highway  Act,  1835,  s.  70). 

So  it  is  an  offence,  under  sec.  72  of  the  Highway  Act,  1835,  for  which 
every  person  offending  may  be  fined  40s.,  over  and  above  the  damages  which 
he  occasions — 

To  wilfully  ride  upon  any  footpath  or  causeway  by  the  side  of  any  road 
made  or  set  apart  for  the  use  or  accommodation  of  foot  passengers ; 

To  wilfully  lead  or  drive  any  horse,  ass,  sheep,  mule,  swine,  or  cattle,  or 
carriage  of  any  description,  or  any  truck  or  sledge,  upon  any  such  footpath 
or  causeway ; 

To  tether  any  horse,  ass,  mule,  swine,  or  cattle  on  any  highway,  so  as  to 
suffer  or  permit  the  tethered  animal  to  be  thereon  (see  the  Highway  Act, 
1864  (27  &  28  Vict.  c.  101),  s.  25) ; 

To  cause  any  injury  or  damage  to  be  done  to  any  highway,  or  to  the 
hedges,  posts,  rails,  walls,  or  fences  of  any  highway .: 

To  wilfully  obstruct  the  passage  of  any  footway  ; 

To  wilfully  destroy  or  injure  the  surface  of  any  highway  ; 

To  wilfully  or  wantonly  pull  up,  cut  down,  remove,  or  damage  the  posts, 
blocks,  or  stones  fixed  by  the  surveyor  of  the  highway  authority  (see  s.  24) ; 
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To  dig  or  cut  down  the  banks  which  are  the  securities  and  defence  of 
any  highway ; 

To  break,  damage,  or  throw  down  the  stones,  bricks,  or  wood  fixed  upon 
the  parapets  or  battlements  of  bridges,  or  otherwise  injure  or  deface  the 
same ; 

To  pull  down,  destroy,  obliterate,  or  deface  any  milestone  or  post, 
graduated  or  direction  post  or  stone,  erected  upon  any  highway  ; 

To  play  at  football  or  any  other  game  on  any  part  of  a  highway,  to  the 
annoyance  of  any  passenger  or  passengers  (see  Pappin  v.  Maynard,  1863, 
9L.  T.  327;  27  J.  P.  745) ; 

For  any  hawker,  higgler,  gypsy,  or  other  person  travelling,  to  pitch  any 
tent,  booth,  stall,  or  stand,  or  to  encamp  upon  any  part  of  any  highway ; 

To  make  or  assist  in  making  any  fire,  or  wantonly  fire  off  any  gun  or 
pistol,  or  set  fire  to  or  wantonly  let  off  or  throw  any  squib,  rocket,  serpent, 
or  other  firework  whatsoever  within  50  feet  of  the  centre  of  any  carriage-way 
or  cartway ; 

To  bait,  or  run  for  the  purpose  of  baiting,  any  bull  upon  or  near  any 
highway ; 

To  lay  any  timber,  stone,  hay,  straw,  dung,  manure,  lime,  soil,  ashes, 
rubbish,  or  other  matter  or  thing  whatsoever  upon  any  highway,  to  the 
injury,  interruption,  or  personal  danger  of  any  person  travelling  thereon  ; 

To  suffer  any  filth,  dirt,  lime,  or  other  offensive  matter  or  thing  whatso- 
ever to  run  or  flow  into  or  upon  any  highway  from  any  house,  building, 
erection,  lands,  or  premises  adjacent  thereto  ; 

To  in  any  way  wilfully  obstruct  the  free  passage  of  any  such  highway 
(see  Gully  v.  Smith,  1883,  12  Q.  B.  D.  121). 

The  owner  of  any  cart  or  waggon  will  be  liable  to  a  fine  not  exceed- 
ing 40s.  if  it  has  not  his  name  and  address  painted  on  the  offside  in 
white  letters  not  less  than  an  inch  high  on  a  black  background  or  in  black 
letters  on  a  white  ground  (s.  76). 

Any  person  riding  without  reins  or  leaving  a  vehicle  on  the  road,  or 
keeping  his  wrong  side  and  obstructing  the  free  passage  of  others,  or  riding 
or  driving  furiously  so  as  to  endanger  the  life  or  limb  of  any  passenger,  is 
liable  to  a  penalty  (s.  78).  A  person  riding  a  bicycle  on  a  highway  at  such 
a  pace  as  to  be  dangerous  to  passers-by  may  be  convicted  of  furiously 
driving  under  this  section  {Taylor  v.  Goodwin,  1879,  4  Q.  B.  D.  228). 

The  owner  of  any  horse,  mare,  gelding,  bull,  ox, cow, heifer,  steer,  calf,  mule, 
ass,  sheep,  lamb,  goat,  kid,  or  swine  found  straying  or  lying  about  a  highway, 
or  the  sides  (except  such  parts  of  it  as  pass  over  common  waste  or  unenclosed 
ground),  is  liable  to  a  penalty  not  exceeding  5s.  for  every  animal,  up 
to  30s.,  recoverable  summarily  with  the  expenses  of  removal  (Highway 
Act,  1864,  s.  25  ;  and  see  Goldinr/  v.  Stocking,  1869,  L.  E.  4  Q.  B.  516,  and 
Bothamley  v.  Danby,  1871,  24  L.  T.  656). 

Any  person  who  encroaches  by  making  or  causing  to  be  made  any 
building,  or  pit,  or  hedge,  ditch,  or  other  fence,  or  by  placing  any  dung, 
compost,  or  other  materials  for  dressing  land,  or  any  rubbish  on  the  side  or 
sides  of  any  carriage-way  or  cartway,  within  15  feet  of  the  centre  thereof, 
will  be  liable  on  conviction  for  every  such  offence  to  pay  a  fine  not 
exceeding  40s.,  in  addition  to  the  costs  of  removing  the  obstruction 
(Highway  Act,  1864,  s.  51).  Proceedings  under  this  section  must  be  taken 
within  six  months  from  the  completion  of  the  obstruction,  otherwise  the 
remedy  will  have  to  be  by  indictment. 

Every  person  who  rides  a  bicycle  or  tricycle  more  than  an  hour  after 
sunset,  without  carrying  a  lighted  lamp,  is  liable  on  summary  conviction  for 
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each  and  every  such  offence  to  a  fine  not  exceeding  40s.  (L.  G.  Act,  1888, 
s.  85).  But  though  this  Act  expressly  declares  bicycles  and  tricycles 
to  be  "  carriages  "  within  the  meaning  of  the  Highway  Acts,  it  contains  no 
provision  enabling  a  constable  to  arrest  an  offender  without  warrant ;  nor 
does  it  incorporate  sec.  78  of  the  Highway  Act,  1835.  Hence  there  is  no 
power  to  aiTest  a  bicyclist  who  is  travelling  at  night  without  a  lighted  lamp, 
and  who  refuses  to  stop  when  called  on  bv  a  constable  to  stop  {Hatton  v. 
Treeby,  [1897]  2  Q.  B.  452 ;  66  L.  J.  Q.  B.>29 ;  61  J.  P.  586). 

{Authorities. — Pratt  on  Highicays,  14th  ed. ;   Glen,  Laio  of  Highicays, 
2nd  ed.] 


Hilary — The  name  of  one  of  the  four  yearly  sittings  of  the  Supreme 
Court  of  Judicature,  as,  prior  to  the  abolition  of  terms  by  sec.  26  of  the 
Judicature  Act,  1873,  it  denoted  one  of  the  four  terms  of  the  legal  year ; 
the  term  being  so  called  as  it  always  began  approximately  near  the  festival 
of  St.  Hilary  of  Poictiers,  which  is  observed  on  13th  January.  Hilary 
sittings  now  commence  each  year  on  11th  January  and  terminate  on  the 
Wednesday  Ijefore  Easter  (E.  S.  C.  Order  63,  r.  1).     See  Terms. 

In  the  Inns  of  Court,  Hilary  term  is  one  of  the  four  dining  terms  of  the 
year ;  it  begins  on  11th  January  and  ends  on  1st  February. 


Hinde  Palmer's  Act. — The  statute  known  by  this  name 
(32  &  33  Yict.  c.  46)  provides  that  in  the  administration  of  the  estate  of 
a  person  dying  after  1869,  none  of  his  debts  or  liabilities  shall  be  entitled 
to  priority  by  reason  merely  that  it  is  secured  by  or  arises  under  a  bond 
or  deed,  or  is  otherwise  a  specialty  debt,  but  that  all  the  creditors  shall 
be  treated  as  standing  in  equal  degree.  This  is  without  prejudice  to  any 
security  or  hen  a  creditor  may  have.  The  statute  does  not  take  away 
the  priority  over  other  creditors  of  a  judgment  creditor  who  has  obtained 
judgment  against  the  executor  before  a  decree  is  made  for  administration 
by  the  Court  {In  re  StuhW  Estate,  1878,  8  Ch.  D.  154),  nor  the  executor's 
right  of  retaining  his  own  debt  {Wilson  v.  Coxwell,  1883,  23  Ch.  D.  764). 
It  has  not  altered  the  right  of  retainer  so  as  to  enable  the  executor,  where 
there  are  specialty  debts  unpaid,  to  retain  the  amoimt  of  a  simple  con- 
tract debt  as  against  these  {loc.  cit.).  In  such  a  case  the  estate  ought 
to  be  treated  as  appropriated  rateably  between  the  debts,  in  order  to 
ascertain  what  the  executor  can  retain  {In  re  Jones,  1885,  31  Ch.  D. 
440). 

Pent  is  a  specialty  debt  within  the  statute,  and  therefore  a  landlord 
has  no  preferential  claim  against  the  estate  of  a  deceased  tenant  as  against 
the  other  creditors  {In  re  Hastings,  1877,  6  Ch.  D.  610). 

Hindu  Law . — The  Portuguese  who  discovered  the  way  to  India  used 
the  term  Moros  or  Moors  to  describe  the  Mohammedan  feudatories  and 
subjects  of  the  Mogul :  other  races  were  included  under  the  general  name 
of  Gentoos.  Of  the  Gentoos  the  great  majority  were  Hindus  by  religion, 
and  theu'  Mohammedan  nilere  permitted  them  to  follow  their  own  customs. 
At  the  present  day  a  Hindu  living  in  British  India  {q.v.)  is  for  many  pur- 
poses subject  to  Anglo-Indian  law.  If  he  commits  a  crime,  he  may  be  tried 
under  the  penal  code  ;  if  he  brings  an  action  in  our  Couils,  he  must  follow 
om-  rules  of  procedure.    But  the  customs  which  regidate  marriage,  succession 
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to  property,  etc.,  are  so  intertwined  with  the  religious  beliefs  of  the  people 
that  the  British  authorities  have  not  attempted  to  disturb  them.  Hindu 
law  holds  its  ground  as  a  personal  law,  forming  part  of  the  status  of  every 
family  governed  by  it.  The  customs  which  form  the  basis  of  the  law  existed 
prior  to  and  independent  of  Brahmanism ;  they  have  been  modified  by 
religious  influences,  especially  in  Bengal ;  and  in  modern  times  they  have 
been  to  some  extent  affected  by  Western  ideas.  The  customs  of  particular 
families  and  districts  vary  widely,  and  it  is  necessary  to  bear  this  in  mind 
when  the  decisions  of  British  Courts  are  referred  to.  A  custom  which  is 
binding  in  one  district,  or  among  the  members  of  one  family,  may  be  of  no 
authority  elsewhere. 

The  texts  of  Hindu  law  include  the  Sruti  or  revelation — the  four  Vedas, 
now  seldom  referred  to ;  the  Smriti,  or  Vedic  literature,  of  which  the  so- 
called  Laws  of  Manu  may  be  taken  as  an  example ;  and  the  Commentators. 
The  most  important  commentary  is  the  MitaJcshara,  which  embodies  the 
more  primitive  version  of  the  customs  relating  to  the  joint  family.  In 
Western  India  the  Mayuka  is  followed;  in  Bengal  the  Daya  Bhaga,  a 
commentary  which  tests  legal  acts  by  their  religious  efficacy,  and  favours 
several  property.  The  existence  of  these  separate  schools  makes  it  almost 
impossible  to  codify  or  harmonise  the  Hindu  law  ;  but  the  British  Courts, 
though  rightly  conservative  in  their  adherence  to  accepted  texts  and  rules, 
have  introduced  an  element  of  unity  by  endeavouring  to  make  the  customs, 
as  far  as  possible,  consistent  with  justice  and  sound  policy.  On  some 
important  points  legislation  has  introduced  general  rules ;  see  especially 
the  Hindu  Wills  Act,  1870,  the  Minority  Act  IX.  of  1875,  and  the  Transfer 
of  Property  Act,  1882. 

[AutJiorities. — The  substance  of  the  foregoing  article  is  taken  from  Mr. 
J.  D.  Mayne's  Hindu  Law  and  Usage,  4th  ed.,  1888.  See  also  the  Digests 
of  Colebrooke  and  of  West  and  Biihler.  Many  important  questions  are 
discussed  in  the  series  of  Tagorc  Lectures,  published  annually.  For  practical 
purposes  the  most  important  authorities  are  the  Indian  Law  Eeports  (Cal- 
cutta, Madras,  Bombay,  and  Allahabad  Series)  and  the  Indian  Appeals 
begun  by  Moore  and  continued  in  connection  with  the  English  Law  Eeports. 
A  complete  list  of  the  Indian  Law  Eeports  will  be  found  under  Law 
Eepokts,  Lndian.] 


Hinterland  (German,  literally  Behindland)  is  the  territory  inland 
which  forms  a  natural  extension  of  the  possessions  on  the  coast.  The  term 
has  come  into  use  in  connection  with  the  occupation  of  the  seaboard  of 
Africa  and  the  unexplored  regions  beyond  the  immediate  coast-land 
occupied,  the  assumption  being  that  the  European  Power  which  is  settled  on 
the  seacoast  has  a  preferential  right  to  establish  its  authority  more  or 
less  inland. 

Though  the  term  is  of  recent  origin,  the  theory  it  involves  is  as  old 
as  the  controversy  on  the  western  boundary  of  Louisiana  between  tlie 
United  States  and  Spain  (Twiss,  Peace,  p.  207).  The  former  asserted 
as  a  principle  that  "  when  any  European  nation  takes  possession  of  any 
extent  of  seacoast,  possession  is  understood  as  extending  into  the  interior 
country  to  the  sources  of  the  rivers  emptying  within  that  coast,  to  all  their 
branches  and  the  country  they  cover,  and  to  give  it  a  right  in  exclusion  of 
all  other  nations  to  the  same,  and  thus,  that  by  the  discovery  and  pos- 
session of  the  Mississippi  Eiver  in  its  whole  length  and  the  coast 
adjoining  it,   the   United   States   were   entitled    to    the    whole    country 
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dependent  on  that  river,  the  waters  which  empty  into  it,  and  their  several 
branches  within  the  limits  on  that  coast "  (p.  209). 

It  has  been  generally  admitted,  said  President  Adams  in  a  message 
to  Congress  dated  December  28,  1827,  that  priority  of  discovery  of  the 
mouth  of  a  river,  followed  within  a  reasonable  time  by  an  establishment 
thereat,  gives  the  right  of  occupation,  and  extends  the  right  of  sovereignty 
to  the  country  drained  by  such  river  and  its  affluents  (Eivier,  i.  p.  196). 

The  question  did  not  again  arise  till  the  scramble  to  possess  or  extend 
colonies  in  unsettled  Africa  brought  the  uncertainty  as  to  what  constitutes 
title  by  occupation  in  international  law  once  more  into  the  foreground. 

To  give  greater  precision  to  the  principles  of  occupation  was  one  of  the 
objects  of  the  Conference  of  Berlin.  It  drew  up  a  general  Act  (Feb.  26, 1885) 
under  which  any  Power  thereafter  taking  possession  of  territory  on  the  coast 
of  Africa  (apart  from  existing  possessions)  is  bound  to  notify  this  fact  to  the 
other  Powers,  and  to  insure  in  such  occupied  territory  "  the  existence  of  an 
authority  sufficient  to  faire  respecter  les  droits  acquis"  .  .  .  The  original 
wording  of  this  article  set  up  "  I' obligation  cT^tablir  et  maintenir  dans  les 
territoires  occupds  une  juridiction  suffisante  pour  faire  observer  la  paix, 
respecter  les  droits  acquis,"  etc.  At  the  instance  of  the  French  ambassador 
the  words  "  assurer  V existence  d!un£,  autorite  sufisante  were  substituted  for 
etablir  et  maintenir,  etc."  (arts.  34  and  35).  The  chapter  of  the  Act 
containing  these  two  articles  is  entitled,  "  Declaration  relative  aux  conditions 
essentielles  a  remplir  pour  que  des  occupations  nouvelles  sur  les  cotes  du 
continent  africain  soient  consicUries  comine  effectives."  Importance  is  attached 
on  the  Continent  to  the  use  in  the  heading  of  the  word  "  effective."  As 
regards  the  import  of  title-heads  in  treaties,  see  Treaties. 

The  object  of  these  articles  was  to  put  an  end  to  "  paper  occupations," 
if  we  may  borrow  from  a  well-known  analogy.  They  do  not,  however, 
meet  the  difficulty  of  confficting  occupations  or  claims  based  on  treaties 
with  natives.  Thus  in  recent  negotiations  between  France  and  Germany 
for  the  dehmitation  of  the  boundaries  of  Dahomey  and  Togoland,  it  has 
been  stated  on  German  official  authority  that  it  was  foimd  impossible  "  to 
base  claims  on  the  mere  fact  that  territory  had  been  duly  occupied  by  one 
or  other  of  the  negotiating  Powers,"  since  in  point  of  fact  such  occupation 
had  frequently  been  effected  independently  and  even  simultaneously 
{Tivies,  October  21,  1897). 

By  the  device  of  fixing  the  "  spheres  of  influence  "  {q.v.)  of  contiguous 
settlements  by  different  States,  the  possibility  of  dual  occupations  has  been 
in  several  cases  avoided,  and  the  territory  in  question,  in  so  far  as  affected, 
taken  out  of  the  operation  of  the  General  Act  of  Berlin. 

Similarly  the  Hinterland  theory  has  been  resorted  to  as  a  de\dce  for 
preserving  the  necessary  but  indeterminate  geographical  extensions  inland 
of  coast  settlements,  prior  to  and  therefore  not  affected  by  the  General  Act 
of  Berlin,  from  its  application. 

Thus  while  the  appropriation  of  Africa  is,  by  agreement  of  European 
States,  to  be  effected  in  accordance  with  the  new  principles  of  occupation, 
counter  principles  of  "spheres  of  influence"  and  "Hinterland"  have 
grown  up  to  meet  material  difficulties  on  the  one  hand  and  protect  vested 
interests  on  the  other.    (See  Occupation  ;  Sphere  of  Influence  ;  Treaties.) 

{Authorities. — Twiss,  Law  of  Nations  in  Time  of  Peace,  Oxford,  1884 ; 
Eivier,  Principes  du  Droit  des  Gens,  Paris,  1896  ;  Salomon,  L'Occupation  des 
Territoires  sans  Maitre,  Paris,  1889  ;  Heimburger,  Der  Erwerb  der  Gebietsho- 
heit,  Karlsruhe,  1888  ;  French  Yellow  Book  on  the  Affairs  of  the  Congo  and 
of  Western  Africa,  1885.] 
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A  hiring  agreement  may,  in  general,  be  made  verbally — subject  in  the 
case  of  land,  tenements,  etc.,  to  sees.  1  and  4  of  the  Statute  of  Frauds — or 
in  writing,  or,  indeed,  in  any  way  in  which  contracts  can  be  made.  It  may 
have  for  its  subject-matter  services,  or  lands,  or  houses,  or  ships,  etc.  The 
law  relating  to  several  of  these  is  treated  under  other  headings,  see  especially 
Master  and  Servant  ;  Landlord  and  Tenant  ;  Charter-party.  In  this 
place  it  is  proposed  to  confine  attention  to  the  law  relating  to  the  hire  of 
chattels,  and  in  particular  to  that  form  of  agreement  known  as  a  "  hire- 
purchase  agreement." 

A  hiring  agreement  relating  to  chattels  is  an  arrangement  (often 
embodied  in  a  document)  between  two  parties,  the  one  the  hirer,  the  other 
the  owner  (or  lessor),  whereby  the  owner  agrees  to  lend  and  the  hirer  to 
hire  certain  chattels  in  return  for  a  consideration,  usually  money,  payable 
by  instalments  at  fixed  dates,  the  goods  to  be  returned  on  demand  or  at  a 
specified  time.  A  hire-purchase  agreement  is  a  development  of  this.  It 
usually  provides  that  on  the  due  payment  of  all  the  instalments  the 
chattels  shall  become  the  property  of  the  hirer  and  the  agreement  shall 
terminate,  either  by  the  mere  payment  of  the  instalments  or  on  payment 
of  a  nominal  sum ;  but  that  so  long  as  any  of  the  instalments  remain 
unpaid,  the  chattels  shall  remain  the  property  of  the  owner. 

It  is  obvious  that  the  delivery  of  goods  under  an  agreement  for  hire 
constitutes  a  bailment  (see  ante,  Bailments,  under  which  title  some  of  the 
chief  characteristics  of  the  contract  of  hire  are  mentioned).  In  the  absence 
of  agreement  to  the  contrary,  it  is  the  owner's  duty  to  put  the  hirer  in 
possession  of  the  articles  he  agrees  to  let  on  hire,  and  to  take  care  that  they 
are  fit  for  the  purpose  for  which  it  is  contemplated  they  will  be  used,  that 
is  to  say,  as  fit  as  care  and  skill  can  make  them  {Francis  v.  Cockrell,  1870,  L. 
R.  5  Q.  B.  at  p.  503  ;  Hyman  v.  Nye,  1881, 6  Q.  B.  D.  685),  unless,  indeed,  the 
hirer  prefers  to  rely  on  his  own  judgment  in  selecting  the  goods.  But  a 
lessor  is  not  impliedly  an  insurer,  and  so  if  he  take  proper  care,  as  just 
defined,  is  not  liable  in  damages  for  supplying  goods  which  are  unfit  on 
account  of  a  latent,  i.e.  undiscoverable,  defect  {Christie  v.  Gi'iggs,  1809, 
2  Camp.  79  ;  Beadhead  v.  Midland  Bioy.  Co,,  1869,  L.  R.  4  Q.  B.  379 ;  and 
per  Mathew,  J.,  in  Hyman  v.  Nye,  supra).  The  responsibility  just  referred 
to  is  to  the  hirer ;  the  lessor  may  also  be  responsible  to  third  parties  for 
damage  caused  by  his  failure  to  supply  goods  fit  for  the  purpose  intended, 
but  if  so  the  liability  would  not  arise  ex  contractu,  but  from  negligence  (see, 
e.y.,  Heaven  v.  Pender,  1883,  11  Q.  B.  D.  503;  and  see  under  Negligence). 
The  lessor  is  bound  to  allow  the  hirer  to  have  possession  of  the  goods  during 
the  whole  time  agreed,  save  that  if  the  hirer  does  anything  inconsistent 
with  a  continued  recognition  of  the  lessor's  ownership,  the  lessor  may  at  once 
demand  the  return  of  the  goods,  and  sue  for  conversion  if  they  be  not  handed 
over  to  \\m\  {Fenn  v.  Bittlestone,  1851,  21  L.  J.  Ex.  41  ;  Farrant  v.  Thompson, 
1822,  5  Barn.  &  Aid.  826  ;  Coojtjcr  v.  Willomatt,  1845,  14  L.  J.  C.  P.  219). 

The  hirer  is  bound  to  take  reasonable  care  of  the  goods,  not  the  most 
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exact  care,  as  stated  in  Coggs  v.  Bernard,  1702,  Eaym.  (Ld.)  909,  but  such 
care  as  an  ordinarily  careful  man  would  take  of  goods  of  the  class  hired 
(Jones,  Bailments,  86 ;  Beven  on   Negligence,  956) ;  the   same   care  would 
not  be  required  of  a  market  gardener's  cart  as  of  a  brougham ;  each  case 
must  depend  on  its  own  circumstances,  the  question  whether  the  hirer  has 
fulfilled  his  implied  undertaking  to  exercise  care  being  one  entirely  of  fact 
(Searle  v.  Lavericlc,  1874,  L.  E.  9  Q.  B.  122;  Deane  v.  Keate,  1811, 3  Camp.  4). 
If   the  hirer  returns  the  goods   in   a   damaged   condition,  the  burden   of 
proving  that  the  damage  was  caused  by  circumstances  for  which  he  is  not 
responsible  may  be  on  him,  or  it  may  be  for  the  lender  to  make  out  a  primd 
facie  case  of  negligence  against  the  liirer ;  if  the  damage  is  such  that  in 
ordinary  course  it  does  not  happen  to  a  thing  of  the  nature  hired  if  used  with 
proper  care,  the  burden  of  showing  that  he  is  not  to  blame  is  on  the  hirer ; 
aliter,  the  complaining  lessor  must  make  out  a  primd  facie  case  {Cooper  v. 
Barton,  1810,  3  Camp.  5  n).     A  hirer  is  under  ordinary  circumstances  not 
liable,  in  the  absence  of  special  agreement,  for  damage  caused  to  an  article 
by  fair  wear  and  tear  (Hale,  C.J.,  in  Pomfret  v.  Ricroft,  1  Wms.  Saun.  321, 
323  {h)).     The  hirer  may  not  use  the  goods  for  a  purpose  other  than  that 
for  which  they  were  hired  {Burnard  v.  Haggis,  1863,  32  L.  J.  C.  P.  189)  ;  and 
if  in  the  course  of  such  wi'ongful  user  they  are  damaged  he  will  be  hable 
to  the  lessor,  even  if  the  damage  might  have  happened  to  them  though 
they  were  used  according  to  the  contract  (per  Tindal,  C.J.,  in  Davis  v. 
Garrett,  1830,  6  Bing.  at  p.  724).     It  has  been  decided  that  the  hirer  of  a 
chattel  is  responsible  for  the  damage  caused  by  the  want  of  reasonable  care 
of  a  person  whom  he  allows  to  use  the  chattel,  eveu  though  that  person  is 
not  at  the  time  acting  as  servant  to  the  hirer  {Coupi  Co.  v.  Maddick,  [1891] 
2  Q.  B.  413) ;  and  assiuning  that  the  delegation  of  the  use  is  unauthorised 
expressly  or  by  implication,  the  decision  is  unquestionable ;  but  if  the  use 
of  the  thii'd  person  was  of  a  nature  within  the  contemplation  of  the  parties 
to  the  hiring,  there  are  reasons  for  questioning  the  correctness  of  the  judg- 
ment in  this  case  (see  Beven  on  Negligence,  964,  965).     The  hirer  is  respon- 
sible to  the  lessor  for  the  negligence  of  his  servant  as  for  other  torts  and 
breaches  of  contract.     See  Master  and  Servant. 

The  hirer  is  entitled  to  enjoy  the  use  of  the  chattels  during  the  specified 
time,  but  he  cannot  enforce  this  right  against  one  who  has  a  right  to  the 
chattels  paramount  to  that  of  the  lessor,  as  a  bailee  cannot  be  in  a  better 
position  than  his  bailor  (  Wilson  v.  Anderton,  1830,  1  Barn.  &  Adol.  450). 
He  has  a  right  to  proceed  against  a  person  wrongfully  taking  the  goods  durino- 
the  period  of  hiring,  the  proper  action  being  one  of  conversion  against  any 
but  the  lessor,  and  against  him  an  action  on  the  contract.  Whether  he  has  a 
right  of  action  for  damage  wrongfuUy  or  negligently  done  to  the  goods  by  a 
person  other  than  the  lessor  during  the  period  of  the  hiring  depends  upon 
whether  he  himself  suffers  any  damage  or  not  by  the  wrongful  act  or  neo-li- 
gence ;  in  particular,  he  may  sue  the  third  person  and  recover  damages,  if  he 
is  himself  hable  over  to  his  lessor  for  the  damage  done  (Claridge  v.  South 
Staffordshire  Tramicay  Co.,  [1892]  1  Q.  B.  422). 

At  the  end  of  the  period  for  which  the  goods  are  hired  he  must  return 
them  to  the  lessor  in  proper  condition,  and  he  cannot  justify  his  refusal 
to  give  them  up  by  setting  up  Q.j\is  tertii  {Barker  v.  Furlong,  [1891]  2  Ch. 
172),  at  anyrate  unless  he  refuses  dehvery  under  the  authority  of  and 
defends  the  action  for  the  tliii-d  person  {Bogers  v.  Lambert,  1890,  24  Q.  B.  D 
573,  following  Biddle  v.  Bond,  1866,  6  B.  &  S.  225).  To  this  there  is  an 
exception,  for  the  hirer  is  not  responsible  for  failure  to  redeliver  where  he  is 
unable  to  make  it  through  no  fault  of  his  own,  e.g.  if  the  goods  are  seized  and 
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are  in  the  custody  of  the  law  ( Verrall  v.  Robinson,  1835,  2  C.  M.  &  E.  495), 
or  if  the  goods  are  destroyed  under  circumstances  which  throw  no  liability 
either  in  contract  or  in  tort  on  the  hirer  {Taylor  v.  Caldwell,  1863,  32 
L.  J.  Q.  B.  164).  And  he  is  not  responsible  if  he  has  been  evicted  by  title 
paramount,  unless,  indeed,  he  took  the  goods  with  notice  that  he  was  liable 
to  such  eviction  {Ex  parte  Davis,  1882,  19  Ch.  D.  86). 

The  lessor  may  not,  during  the  hiring,  bring  an  action  against  a  third 
party  who  converts  the  goods,  for  he  has  no  possession.  But  if  the  hiring 
is  put  an  end  to  by  the  conversion,  e.g.  if  the  hirer  is  a  party  to  it,  or  if 
otherwise  the  lessor  is  entitled  to  resume  possession,  then  the  lessor  may 
bring  the  action  {Gordon  v.  Harper,  1796,  7  T.  E.  9 ;  Nicolls  v.  Bastard, 
1835,  2  C.  M.  &  E.  at  p.  660;  Bryant  v.  Wardell,  1842,  2  Ex.  Eep.  479, 
482).  The  lessor's  right  to  bring  an  action  for  negligence  causing  damage  to 
the  goods  during  the  continuance  of  the  hiring  depends  upon  whether  the 
injury  to  the  goods  is  such  as  to  cause  damage  to  his  reversionary  interest, 
as  would  happen  if  permanent  injury  is  done  to  them  {Mears  v.  London  and 
South-  Western  Rwy.  Co.,  1862,  31  L.  J.  C.  P.  220,  with  which  compare  Tancred 
V.  Allgood,  1860,  28  L.  J.  Ex.  362). 

The  lessor's  right  to  sue  a  third  party  for  conversion  of  goods  which  that 
party  takes  under  a  disposition  from  the  hirer,  does  not  exist  where  a 
chattel  is  let  to  one  who  affixes  it  to  his  land  in  such  a  way  as  to  make  it  a 
fixture,  and  afterwards  sells  or  mortgages  his  land  to  another  who  has  no  notice 
of  the  lessor's  rights  to  the  chattel ;  and  the  fact  that  the  chattel  is  a  trade 
fixture,  and  that  the  lessor  of  the  chattel  has  reserved  to  him  by  agreement 
with  the  hirer  the  right  in  certain  circumstances  to  retake  possession  of  the 
chattel — as  is  frequently  provided  in  hire-purchase  agreements — will  not 
suffice  to  oust  the  purchaser  of  the  land  without  notice  of  these  facts  {Hohson 
V.  Gorringe,  [1897]  1  Ch.  182) ;  aliter,  if  the  chattels  be  seized  by  the  lessor 
and  removed  before  the  mortgagee  goes  into  possession,  and  the  facts  are  such 
as  to  warrant  the  conclusion  that  the  mortgagee  authorised  the  mortgagor 
to  hire  and  bring  on  to  the  land  fixtures  necessary  to  conduct  the  business 
{Gough  V.  Wood,  [1894]  1  Q.  B.  713).     See  under  Fixtures  ;  Mortgage. 

A  hiring  agreement  is  assignable,  and  though  accompanied  by  a  licence 
to  retake  the  chattels  comprised  therein  is  not  a  bill  of  sale  even  within  the 
extended  meaning  of  that  term  given  by  the  Bills  of  Sale  Acts  {In  re  Davis, 
1888,  22  Q.  B.  D.  193);  the  licence  to  seize  (if  any)  is  unassignable  {Broxvn 
V.  Metropolitan  Counties  Life  Insurance  Co.,  1860,  28  L.  J.  Q.  B.  236).  The 
instalments,  both  those  in  arrear  and  those  payable  in  the  future,  may  also 
be  assigned,  and  such  assignment  is  good  against  the  assignor's  trustee  in 
bankruptcy;  and  the  assignee  is  entitled  to  instalments  becoming  pay- 
able after  the  commencement  of  the  bankruptcy,  provided  that  they  were  due 
at  the  date  of  the  assignment  and  payable  unconditionally  (see  and  contrast 
In  re  Davis  {supra) ;  Ex  parte  Nicholls,  1883,  22  Ch.  D.  782 ;  Wilmot  v. 
Alton,  [1897]  1  Q.  B.  17). 

Hire-Purehase  and  Bills  of  Sale  Acts. — A  hire-purchase  agreement,  if  it 
be  what  it  professes  to  be,  is  not  a  document  within  the  Bills  of  Sale  Acts, 
and  therefore  need  not  be  registered  or  otherwise  made  to  satisfy  the 
requisitions  of  those  Acts.  And  the  reason  is  this,  that  the  agreement  is  not 
a  document  on  which  the  title  of  the  owner  {i.e.  the  lessor)  of  the  chattels 
depends ;  the  chattels  must  (in  ordinary  course)  have  been  his  before  the 
agreement  was  executed  {Ex  parte  Grawcour,  In  re  Robertson,  1878,  9  Ch.  D. 
419).  Neither  is  the  hire-purchase  agreement  a  licence  to  seize  chattels  as 
security  for  a  debt.  Even  in  that  class  of  case  which  arises  when  one  sells  his 
goods  to  another  and  the  latter  lets  the  goods  to  the  former  owner  on  a  hire- 
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purchase  agreement,  the  hire-purchase  agreement  is  not  a  biU  of  sale,  and 
assuming  that  the  sale  which  precedes  the  hiring  is  carried  out  without  the 
execution  of  a  document  falling  within  the  Bills  of  Sale  Acts,  nothing  need  be 
registered  {Ex parte  Crawcour  {supra)]  Crawcour  y: Salter,  1881, 18  Ch.  D.  30). 
It  will  frequently  happen  that  a  person  in  want  of  money  will  sell  his  furniture 
or  other  goods  and  enter  into  a  hire-purchase  arrangement  with  the  vendor, 
both  parties  thus  obtaining  an  advantage  not  dissimilar  to  that  to  be 
obtained  by  a  bill  of  sale  transaction  without  the  disadvantages  inseparable 
from  the  latter.  And  if  the  parties  can  manage  thus  to  evade  the  Bills  of 
Sale  Acts,  they  may  do  so  (see,  e.g..  United  Forty  Pound  Loan  Co.  v.  Bexton, 
[1891]  1  Q.  B.  28  n).  But  the  Court  looks  upon  such  a  transaction  with 
suspicion,  and  will  not  be  tied  down  by  the  form  of  any  document  from 
looking  to  the  real  nature  of  the  transaction  it  professes  to  embody  {In  re 
Watson,  1890,  25  Q.  B.  D.  27).  Where  the  documents  state  the  true  trans- 
action, the  questions  for  consideration  seem  to  be  these :  (1)  From  the  terms 
used  and  from  the  surrounding  circumstances,  is  it  a  fair  inference  that  the 
parties  intended  a  sale  or  a  hire  arrangement  ?  and  if  a  sale,  (2)  was  it  the 
intention  of  the  parties  that  the  property  in  the  goods  should  pass  to  the 
purchaser,  or  was  it  intended  that  he  should  have  possession  merely  ?  (see 
Sale  of  Goods  Act,  1893,  s.  17) ;  if  the  document  was  one  embodying  a 
contract  of  sale,  and  if  under  its  terms  the  property  in  the  goods  passed  to 
the  buyer,  then  the  right  to  retake  the  goods  on  default  of  payment  of 
purchase  money  will  generally  bring  the  transaction  within  the  Bills  of  Sale 
Acts,  otherwise  it  will  not  {McEntire  v.  Crossley,  [1893]  App.  Cas.  457). 
(Such  a  transaction  must  be  carefully  distinguished  from  a  sale  with  a  right 
to  repurchase  by  instalments ;  such  a  transaction  may  also  be  outside  the 
Bills  of  Sale  Acts  under  certain  circumstances.)  If  the  document  does  not 
state  the  true  transaction,  and  the  Court  is  satisfied  that  that  which  is  on 
the  sm-face  a  hire-purchase  agreement  is  in  reality  a  loan  on  the  security 
of  chattels,  the  document — notwithstanding  its  form — will  be  treated  as 
within  the  Bills  of  Sale  Act,  1882,  and  may  be  avoided  for  non-compHance 
with  that  Act  {In  re  Watson,  1890,  25  Q.  B.  D.  27),  the  grantor  {Madell  v. 
Thomas,  [1891]  1  Q.  B.  230)  being  entitled  to  take  advantage  of  the  defect  as 
well  as  his  creditors  and  their  representatives,  and  whether  the  trans- 
action be  carried  out  in  one  or  more  documents  {Ex  parte  Odell,  1878, 10  Ch. 
B.  76),  and  whether  these  be  or  be  not  under  seal  {Madell  y.  Thomas,  supra). 
The  question  is  one  entirely  of  fact  (Esher,  M.  E.,  in  In  re  Watson,  supra), 
and  therefore  no  rules  for  guidance  can  be  laid  down  of  any  real  value.  In 
one  case  {Yorkshire Railway  Wagon  Co.  v.  Maclure,  1881-82,  19  Ch.  D.  478; 
21  Ch.  D.  309)  Kay,  J.,  said,  "  It  is  a  question  not  of  law,  but  of  common 
sense,  whether  the  transaction  was  a  borrowing  or  not,"  and  he  held  "  un- 
hesitatingly "  that  it  was  a  case  of  borrowing  and  not  a  hiring.  In  the  Court 
of  Appeal,  Jessel,  M.  R,  "  never  saw  a  stronger  or  clearer  case  "  for  exactly 
the  opposite  view.  The  difficulties  are  well  exemplified  in  the  cases  which 
will  be  found  quoted  and  criticised  by  Cave,  J.,  in  Becket  v.  Tov:er  Assets  Co., 
[1891]  1  Q.  B.  1,  reversed  on  the  facts,  but  not  otherwise,  [1891]  1  Q.  B. 
638.  Sometimes  the  statements  of  the  parties  will  show  that  the  apparent 
sale  followed  by  a  hiring  agreement  was  a  sham,  as  in  In  re  Watson 
{supra),  where  the  apparent  lender  was  held  to  be  a  mortgagee;  in 
Manchester,  Sheffield,and  Lincolnshire  Rwy.  Co.  v.  North  Central  Wagon  Co., 
1888,  13  App.  Cas.  544,  the  verbal  evidence  tended  to  show  that  the 
transaction  was  a  mortgage,  but  the  Court  concluded  that  the  document  was 
not  intended  to  be  such,  and  supported  its  validity  though  it  was  unregistered. 
If  the  so-called  lessor  or  lender  when  he  parts  with  the  possession  of  the 
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goods  bargains  that  he  shall  have  a  "  lien  "  or  "  charge  "  on  them  till  a  price 
is  paid,  this  will  be  evidence  that  he  has  disposed  of  the  property  in  them, 
that  his  reserved  right  to  retake  them  is  a  licence  to  take  possession  of 
goods  on  security  for  debt,  and  that  the  document  is  within  the  Bills  of 
Sale  Acts  (In  re  Coburn,  1887,  35  Ch.  D.  373).  On  the  other  hand,  the 
reservation  of  the  lender's  right  to  resume  possession  of  the  things  lent, 
and  to  sell  without  accounting  to  the  borrower  for  the  price  received,  has 
weighed  in  bringing  the  Court  to  decide  that  the  document  is  a  hiring 
agreement  {Manchester,  Sheffield,  and  ZincolTishire  Bivy.  Co.  v.  North  Central 
Wagon  Co.,  1888,  13  App.  Cas.  544). 

An  authority  to  the  lessor  to  seize  and  sell  chattels  he  has  recently 
bought  from  and  let  to  the  hirer  on  default  of  payment  of  instalments, 
coupled  with  an  undertaking  to  pay  the  hirer  any  money  obtained  at  such 
second  sale  in  excess  of  that  originally  given  to  the  hirer  for  the  goods,  is 
strong  evidence  to  show  that  the  sale  and  hire-purchase  agreement  is  but  a 
cloak  for  a  bill  of  sale  transaction  {Ex  parte  Odell,  supra). 

The  clause,  now  common  form  in  a  hiring  agreement,  that  the  goods  arc 
to  remain  the  property  of  the  lessor  until  the  instalments  have  all  been  paid, 
is  some  evidence  that  the  agreement  is  one  of  hire ;  its  absence  would  be 
some  evidence  towards  a  contrary  conclusion. 

The  assignment  by  the  lessor  of  a  hiring  agreement  to  a  third  party, 
though  it  contains  a  right  to  seize  the  goods  on  the  hirer's  default,  is  not  a 
bill  of  sale,  and  on  this  ground,  that  the  right  to  seize,  being  unassignable, 
would  not  pass  to  the  third  party  {In  re  Davis,  Ex  parte  BaiuliTigs,  1883,  22 
Q.  B.  D.  193). 

The  Eeputed  Ownership  Clause  and  Hiring  Agreements. — By  the  Bank- 
ruptcy Act,  1883,  sec.  44,  subsec.  2  (iii.),  the  trustee  in  bankruptcy  is 
entitled  to  such  goods  as  are  at  the  commencement  of  the  bankruptcy  {i.e.  the 
date  of  the  earliest  act  of  bankruptcy  on  which  the  petition  could  have 
been  founded)  in  the  possession,  order,  or  disposition  of  the  bankrupt  by  the 
consent  and  permission  of  the  true  owner,  under  such  circumstances  that 
he  is  the  reputed  owner  of  them ;  provided  that  they  are  with  the  bankrupt 
in  his  trade  or  business,  a  proviso  to  be  remembered  when  consulting  the 
cases  under  the  repealed  Bankruptcy  Acts.  This  section  may,  if  the  hirer 
becomes  bankrupt  before  he  has  paid  the  instalments  which  would  vest  the 
property  in  him,  enable  the  trustee  to  defeat  the  claim  of  the  lessor  to  a 
return  of  the  hired  property.  The  point  to  be  determined  is  this :  is  the 
bankrupt  with  the  hirer's  assent  holding  the  goods  as  reputed  owner  ?  This 
reputation  of  ownership  may  be  rebutted  by  custom  if  the  custom  has  been 
sufficiently  long  established  that  it  presumably  is  known  not  only  to  the 
particular  trade  it  relates  to,  but  also  to  all  persons  as  a  class  who  would  in 
ordinary  course  have  been  likely  to  be  creditors  of  the  bankrupt  (per  Mellish, 
L.  J.,in  In  rellill,1875, 1  Ch.  D.  504 ti,  in  which  case  he  decided  that  the  custom 
of  hiring  carriages  from  a  carriage  builder  would  not  exclude  in  the  lessor's 
favour  the  doctrine  of  reputed  ownership).  Whether  there  is  or  is  not  a 
custom  to  take  goods  on  hire  sufficiently  notorious  to  rebut  the  reputation 
of  the  hirer's  ownership  is  a  question  of  fact  to  be  proved  by  evidence 
(Ex  parte  Brooks,  In  re  Fowler,  1883,  23  Ch.  D.  261),  though  when  a  custom 
has  been  proved  often  enough  the  Court  will  in  cases  of  a  similar  character 
take  judicial  notice  of  the  custom  (Court  of  Appeal  in  Ex  parte  Powell,  In  re 
Matthews,  1875, 1  Ch.  D.  501).  In  this  last-mentioned  case  the  Court  held 
with  some  difficulty  that  in  the  absence  of  evidence  to  the  contrary  the 
affidavits  of  furniture  dealers  that  it  was  customary  for  hotel-keepers  to  hire 
furniture  would  take  the  furniture  of  the  hotel-keeper  out  of  the  reputed 
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ownership  clause,  and  therefore  the  order  went  from  the  lessor  as  against 
the  hirer's  trustee  in  bankruptcy.  By  the  time  that  Crawcour  v.  Salter, 
1881,  18  Ch.  D.  30,  was  decided,  the  Court  was  satisfied,  without  evidence, 
that  "no  pereon  dealing  with  a  hotel-keeper  ought  to  assume  that  the 
furniture  belongs  to  him,"  a  view  subsequently  followed  in  Ex  parte  Turquand, 
In  re  Parker,  1885,  14  Q.  B.  D.  636.  So  it  has  been  decided  that  the 
custom  to  take  pianos  on  the  hire-purchase  system  is  sufficiently  notorious 
to  protect  the  lessor  as  against  the  trustee  in  bankruptcy  of  the  hirer 
{In  re  Blanchard,  Hx  jjarte  Hattersley,  1878,  8  Ch.  D.  601)  ;  and  that  in  the 
printing  trade  the  reputation  of  ownership  does  not  arise  as  regards  the 
printing  machinery,  though  it  does  (unless  rebutted  by  evidence)  as  regards 
the  type  {In  re  Tha^ki'al,  1888,  5  Morr.  235).  It  is  now  notorious  that  a 
boarding  house  keeper  liires  furniture,  hence  on  his  bankruptcy  the  reputed 
ownership  clause  does  not  defeat  the  lessor  {In  re  Chapman,  1894,  1 
Manson,  415  ;  as  regards  a  lodging  house  keeper,  see  In  re  Harrison,  1892, 
10  Morr.  1).  It  has  been  urged  in  some  cases  that  the  habit  of  furniture 
dealers  of  letting  out  furniture  on  hire  is  so  well  known  that  there  is  no 
reputation  that  any  man  is  owner  of  furniture  in  his  own  house,  and 
Ex  parte  Emmerson,  In  re  Hawkins,  1871,  41  L.  J.  B.  20,  lends  some  colour 
to  the  argimient.  But  this  is  not  so,  and  Ex  parte  Brooks,  In  re  FmcUr,  1883, 
23  Ch.  D.  261,  is  an  authority  for  saying  that  the  habit  of  hking  furniture 
from  dealere  for  private  houses  was  not  in  1883 — and,  semble,  is  not — so 
general  as  to  be  a  custom  sufficient  to  rebut  the  presxmiption  that  a  man  is 
owner  of  the  furniture  in  his  house,  or — what  is  more  important  in  view  of 
the  wording  of  the  present  Bankruptcy  Act — in  his  business  premises ;  see 
also  Ex  parte  Lovering,  In  re  Jones,  1874,  L.  E.  9  Ch.  621,  to  the  same  effect. 
It  may  be  suggested  that  the  facts  of  Ex  parte  Emmerson  {supra),  which 
differed  in  one  important  respect  from  those  of  Ex  parte  Brooks,  account  for 
the  different  results  of  the  two  cases ;  for  whereas  in  Ex  parte  Emmerson  the 
goods  which  were  hired  were  originally  the  property  of  the  debtor,  and  had 
been  sold  to  the  lessor,  in  Ex  parte  Brooks  this  was  not  the  case.  It  is 
submitted,  however,  that  this  is  not  of  itself  sufficient  to  account 
for  the  difference  of  result,  and  that  Ex  jjarte  Emmerson  will  not  in  future 
be  followed. 

Hire-Purehase  Agrecmenis  and  the  Factors  Aet,  1889. — The  ninth  section 
of  the  Factors  Act  provides  that  a  person  in  possession  of  goods,  or 
documents  of  title  to  them,  may  dispose  of  them  and  give  a  good  title  as  if  he 
were  a  mercantile  agent  in  possession  of  the  goods  with  the  consent  of  the 
true  owner,  provided  that  he  has  bought  or  agreed  to  buy  the  goods.  The 
question  has  arisen  whether  when  imder  a  hire-purchase  agreement  the  liirer 
is  in  possession  of  the  goods  and  disposes  of  them  to  a  bond  fide  disposee  for 
value  he  can  give  the  latter  a  good  title.  The  answer  depends  on  the  form 
of  the  agreement ;  if  the  wording  be  such  as  to  amount  to  a  contract  of  sale 
binding  both  parties,  the  one  to  buv  and  the  other  to  sell,  the  Factors  Act 
appUes,  and  the  lessor  is  defeated  (lee  v.  Butler,  [1893]  1  Q.  B.  318) :  but  if 
the  hirer  has  but  an  option  to  buy,  the  lessor  can  defeat  the  third  party 
{Helby  v.  Matthews,  [1895]  App.  Cas.  471,  in  which  case  the  agreement 
provided  that  "  the  hirer  may  terminate  the  agreement  by  delivering  up 
to  the  owner  "  the  chattel  hired).  Under  the  Larceny  Act  (24  &  25  Vict, 
c.  96,  ss.  3  and  100)  the  owner  of  goods  stolen  by  a  bailee  may  get  a  restitution 
order  if  he  prosecutes  the  thief  to  conviction,  and  under  the  Sale  of  Goods 
Act,  1893,  s.  24,  the  goods  on  conviction  of  the  thief  "  revest "  in  the  owner ; 
but  it  has  been  decided  that  neither  of  these  Acts  interferes  with  the  rights  of 
one  who  has  obtained  goods  bond  fide  and  for  value  from  the  thief  who  has 
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"  agreed  to  buy  "  ;  hence  the  hirer  under  a  hire-purchase  agreement  in  the 
form  of  that  in  Hclby  v.  Mattheius  {supra)  gives  an  indefeasible  title  to 
a  bond  fide  purchaser  without  notice  (Payne  v.  Wilson,  [18951  1  Q.  B. 
653). 

{^Authorities. — Story    on   Bailme^its ;   Jones    on   Bailments;   Beven    on 
Negligcnee,  2nd  ed.] 


Holding*  Over. — See  Double  Eent  and  Double  Value. 


Holidays. — As  to  the  effect  of  holidays  on  the  computation  of  time, 
see  Bank  Holiday  ;  Business  Day  ;  Christmas  Day,  and  similar  headings.. 
See  also  Time,  Comjmtation  of. 


Holidays  excepted.— See  Demurrage. 


Holy  Orders. — Those  members  of  the  Church  who  are  by  their 
ordination  distinguished  from  the  laity  possess  holy  orders.  Ordination 
consists  in  the  laying  on  of  hands  by  the  bishop  with  a  proper  form  of 
prayer. 

The  preface  to  the  ordinal  in  the  Book  of  Common  Prayer  states  that 
from  the  apostles'  time  there  have  been  in  the  Church  of  Christ  three 
orders  of  ministers  in  the  Church, — bishops,  priests,  and  deacons ;  and  it 
provides  that  no  man  shall  be  accounted  for  a  lawful  bishop,  priest,  or 
deacon  in  the  Church  of  England  except  lie  be  called,  tried,  and  admitted 
thereunto  according  to  the  form  thereafter  following,  or  hath  had  formerly 
episcopal  consecration  or  ordination.  The  form  of  conferring  holy  orders 
so  referred  to  received  the  force  of  law  under  6  Edw.  vi.  c.  1 ;  and  although 
the  Act  was  repealed  by  Mary,  it  was  used  after  the  accession  of  Elizabeth ; 
it  is  recognised  by  Article  36,  and  Canon  8  of  1603.  In  1662  it  was 
slightly  altered,  and  from  that  time  has  continued  as  the  proper  mode  of 
conferring  orders  in  the  Church  of  England.  It  is  bound  up  with  the 
Prayer-Book,  and  by  sec.  16  of  the  Act  of  Uniformity,  1662, 14  Car.  IL  c.  4,  all 
subscriptions  to  the  Thirty-nine  Articles  shall  be  construed  to  extend  to  it. 

The  Church  of  England  recognises  the  orders  of  the  Church  of  Pome 
and  of  the  Greek  Church  as  valid,  but  not  the  ordinations  of  ministers  of 
non-episcopal  bodies,  whether  native  or  foreign. 

Holy  orders  are  in  their  nature  indelible,  and  the  Church  therefore 
before  admitting  to  such  requires  what  is  technically  called  a  title  (titulus) 
as  a  guarantee  that  the  person  to  be  admitted  is  able  to  support  himself. 
In  the  Church  of  England  this  matter  is  now  regulated  by  Canon  33  of  the 
Canons  of  1603.  The  qualifications  required  are  that  the  person  desiring 
to  be  ordained  (1)  shall  exhibit  to  the  bishop  a  presentation  of  himself  to 
some  preferment  then  void  in  the  diocese,  (2)  bring  a  certificate  that  he  is 
provided  of  some  church  in  the  diocese,  or  (3)  of  some  minister's  place  in 
the  cathedral  church  or  some  collegiate  church  in  the  diocese,  (4)  is  a 
fellow  or  in  right  as  a  fellow,  (5)  is  a  conduct  or  chaplain  in  some  college 
in  Cambridge  or  Oxford,  (6)  is  a  master  of  arts  of  five  years'  standing  that 
liveth  of  his  own  charge  in  either  of  the  universities,  or  (7)  is  shortly  to  be 
admitted  by  the  ordaining  bishop  to  some  benefice  or  curacy  already  void.  If 
the  bishop  ordain  a  person  without  any  of  such  titles  he  shall  maintain  him 
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until  he  shall  prefer  him  to  some  ecclesiastical  living,  which  if  he  fail  to 
do  he  shall  be  suspended  from  giving  orders  for  the  space  of  a  year. 

No  bishop  can  be  obliged  to  confer  holy  orders,  having  in  this  matter 
an  unfettered  discretion  (see  further,  articles  Dimissoey  Letters; 
Ordination;  Title;  Incumbent). 

A  clerg}Tnan  may  by  canon  law  be  deposed  or  degraded  from  holy 
orders.  This  must  not  be  imderstood  to  mean  that  he  is  thereby  deprived 
of  his  sacerdotal  character ;  but  that  he  loses  all  the  advantages  of  the 
clerical  estate  {ordine  heneficio  et  jrrivilegio  clericali),  and  may  be  dealt  with 
by  the  civil  power,  as  if  he  were  a  mere  layman. 

This  degradation  may  be  of  two  kinds — by  word  of  mouth,  or  solemnly, 
by  divesting  him  of  the  orders  or  ensigns  of  his  order  or  degree.  If  the 
person  to  be  degraded  is  in  inferior  orders,  the  degradation  may  be  effected 
by  the  bishop  of  the  diocese ;  if  in  superior  orders,  by  the  bishop  of  the 
diocese  accompanied  by  certain  other  bishops.  (As  to  the  form  of 
degradation,  see  Phillimore,  Eccl.  Law,  vol.  ii.,  2nd  ed.,  p.  1086;  Gibs. 
Codex,  p.  1066  ;  and  6  Blunt,  1,  5,  f.  9,  c.  2,  there  cited.)  Sec.  8  of  the  Clergy 
Discipline  Act,  1892  (55  &  56  Vict.  c.  32),  provides  that  where  under  that 
Act  or  any  sentence  thereunder  the  preferment  of  any  clergyman  becomes 
vacant,  the  bishop  may,  if  he  thinks  proper,  by  sentence  and  without  any 
further  formality,  depose  such  clergyman  from  holy  orders,  and  the 
sentence  may  be  recorded  in  the  register  of  the  diocese  ;  but  such  clergy- 
man may  appeal  within  one  month  to  the  archbishop  of  the  province, 
whose  sentence  is  final.  "Where  under  this  Act  a  clergyman  is  deprived 
of  his  preferment  by  sentence  of  the  Consistory  Court,  and  it  appears  to  the 
bishop  that  he  ought  also  to  be  deposed  from  holy  orders,  the  sentence 
of  deposition  need  not  be  delivered  concurrently  with  that  of  deprivation, 
but  may  be  passed  at  a  subsequent  time  (II.  v.  Bislwp  of  Diirham,  Ex 
parte  Evans,  [1897]  2  Q.  B.  414).  {Note. — This  case  is  at  present  under 
appeal.) 

The  relinquishment  of  the  profession  of  holy  orders  is  forbidden  by 
Canon  76  of  the  Canons  of  1603  under  pain  of  excommunication  {q.v.), 
but  the  effect  of  this  canon  is  modified  by  the  Clerical  DisabiUties  Act, 
1870  (33 '&  34  Vict.  c.  91),  which  enables  a  clergyman  who  has  resigned 
every  preferment  held  by  him  to  execute  and  enrol  a  deed  relinquishing  all 
rights,  privileges,  advantages,  and  exemptions  pertaining  to  the  clerical 
office.     (As  to  this  Act  further,  see  article  Clergy.) 

Canon  law  draws  a  distinction  between  the  oo'dines,  sacri,  or  maJoi-es, 
bishop,  priests,  and  deacon,  and  the  inferior  orders  (ordines  minores),  sub- 
deacon,  acolyte,  exorcist,  reader,  and  ostiary  ;  but  these  latter  are  not  at 
present  recognised  as  distinct  orders  in  the  Church  of  England. 

As  to  the  right  of  clergy  in  Scotch  episcopal,  or  colonial  orders  to 
hold  benefices  in  the  Church  of  England,  see  articles  Church  of  England  ; 
Incumbent. 

Article  25  states  that  holy  orders  are  not  to  be  counted  for  a 
sacrament  of  the  Gospel. 

As  to  the  necessity  of  holy  orders  for  the  holding  of  an  ecclesiastical 
preferment,  see  Incumbent. 

[Authorities. — Gibs.  Codex;  Philhmore,  Eccl.  Law,  2nd  ed.;  Blunt  on  the 
Book  of  Common  Prayer.^ 


Homag'e. — This  word  is  used  in  English  law  in  the  foUowing  con- 
nections:— (1)  Of  the  oath  of  fealty  to  the  sovereign  taken  by  the  nobility 
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at  a  coronation ;  (2)  of  the  oath  of  fealty  taken  by  a  newly  appointed 
archbishop  or  bishop  (see  also  Bishop,  and  for  both  (1)  and  (2)  Oath  of 
Allegiance)  ;  (3)  of  the  oath  of  fealty  to  the  superior  lord  formerly  taken 
by  every  tenant  by  knight  service,  saving  his  allegiance  to  the  king,  but 
not  usually  required  of  socage  tenants,  and  in  all  cases  abolished  by  Statute 
12  Car.  II.  c.  24,  1660 ;  (4)  to  denote  the  body  of  freeholders  present  at  a 
Court  baron,  or  of  copyholders  present  at  a  manorial  Court  (see  Copyhold). 
The  term  is  derived  from  homo,  and  indicates  the  declaration  contained  in 
the  oath  that  he  who  takes  it  becomes  the  "  man  "  of  the  sovereign  or  other 
superior.     See  vol.  ii.  p.  156. 


Home  Off  ice  ■ — The  Home  Secretary  is  the  first  in  precedence  of 
Her  Majesty's  principal  Secretaries  of  State  (see  Secketary  of  State),  and 
discharges  all  the  duties  of  that  office  for  which  no  separate  secretaries 
have  been  appointed.  His  constitutional  position  as  a  Cabmet  Minister 
has  been  dealt  with  under  Cabinet,  and  as  minister  of  the  Crown  under 
Executive  Government.  He  is  the  ordinary  adviser  of  the  Crown  in  the 
exercise  of  its  authority,  both  prerogative  and  statutory,  in  internal  matters, 
and  has  further  statutory  duties  conferred  upon  him  individually.  His 
functions  are  now  largely  restricted  to  England  and  Wales.  Though  he  is 
the  channel  of  communication  between  the  Crown  and  the  Lord-Lieutenant 
of  Ireland,  the  functions  of  Home  Secretary  are  discharged  in  Ireland  by 
the  Chief  Secretary  to  the  Lord-Lieutenant,  a  parliamentary,  and  in  recent 
years,  a  Cabinet,  Minister.  Since  1884  the  duties  exercised  by  the  Home 
Secretary  in  regard  to  Scotland  have  been  transferred  to  a  Secretary  for 
Scotland,  who  does  not  enjoy  the  rank  or  emoluments  of  a  Secretary  of 
State,  and  is  not  always  a  Cabinet  Minister. 

The  original  function  of  the  Secretary  of  State  was  to  convey  the  royal 
pleasure,  and  act  as  the  channel  of  communication  between  the  Crown 
and  the  subject.  Addresses  and  petitions  to  the  sovereign  in  person  pass 
through  the  hands  of  the  Home  Secretary,  and  matters  of  State  intelligence 
are  notified  by  him  to  the  public.  He  countersigns  and  is  responsible  for 
the  greater  number  of  instruments  under  the  sign-manual  of  the  sovereign, 
by  which  the  royal  authority  is  exercised.  He  also  carries  on  communica- 
tions between  the  Crown  and  the  Channel  Islands  and  the  Isle  of  Man,  and 
conveys  the  royal  pleasure  in  certain  Church  matters,  such  as  the  appoint- 
ment to  Crown  livings,  the  summoning  of  convocation,  etc. 

When  redress  is  sought  from  the  Crown  by  petition  of  right,  it  is  the 
Home  Secretary's  duty  to  advise  the  sovereign  whether  the  necessary  fiat 
should  be  granted  to  allow  it  to  proceed.  No  action  will  lie  against  him 
for  advising  a  refusal  of  the  fiat  (Irwin  v.  Grey,  1865,  3  F.  &  F.  365);  but 
it  is  usual  to  refer  the  petition  to  the  Attorney-General,  whose  constitu- 
tional duty  it  is  not  to  advise  a  refusal  of  the  fiat  unless  the  claim  is 
frivolous  (Bowen,  L.J.,  In  re  Nathan,  1889,  12  Q.  B.  D.  479). 

One  of  the  most  important  of  the  Home  Secretary's  duties  is  to  advise 
the  Crown  in  the  exercise  of  the  prerogative  of  pardon  {q.v.).  In  the 
absence  of  a  Court  of  Criminal  Appeal,  the  functions  of  such  a  body  are 
largely  thrown  upon  the  Home  Secretary.  He  advises  the  Crown  whether 
persons  under  sentence  of  death  should  be  reprieved  or  the  law  allowed  to 
take  its  course ;  though  he  has  no  power  to  reverse  a  conviction,  he  may, 
if  satisfied  that  there  has  been  a  miscarriage  of  justice,  remit  its  penal 
consequences  by  advising  the  grant  of  a  pardon.  He  may  also  advise  the 
remission  of  a  part  of  the  sentence,  and  gi*ant  licences  to  prisoners  allowing 
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them  to  be  at  large  during  good  behaviour.  In  the  exercise  of  these  powers 
it  is  customary  for  the  Home  Secretary  in  each  case  to  consult  the  judge 
who  presided  at  the  trial. 

The  duty  of  maintaining  the  peace  and  suppressing  disorder  is  primarily 
thrown  on  the  local  authorities,  but  the  Home  Secretary  would  appear  to  be 
boimd  to  direct  and  supplement  their  efforts,  when  necessary,  throughout 
the  kingdom.  He  is  said  to  have  authority  at  common  law  to  commit  for 
treason,  and  as  a  Frivr  Councillor  is  in  the  commission  of  the  peace  for 
every  county.  The  Commissioner  of  MetropoUtan  Police  is  nominated  by 
him,  and  bound  to  obey  his  orders ;  and  he  has  a  large  measure  of  indirect 
control  over  the  county  and  borough  police,  as  his  reconmiendation  is 
necessary  for  the  payment  of  the  Imperial  grant  in  support  of  those  forces, 
and  for  other  purposes  connected  with  them.  He  is  further  empowered  to 
authorise  the  appointment  of  special  constables,  and  to  call  out  the  army 
reserve  and  the  militia  for  the  suppression  of  riots.  In  furtherance  of  his 
duties  in  maintaining  internal  order,  he  is  also  empowered  to  open  letters 
and  telegrams  in  the  post  office,  and  has  the  administration  of  part  of  the 
secret  ser^'ice  money. 

The  functions  of  the  Home  Secretary  in  regard  to  the  administration  of 
justice  are  very  numerous.  He  advises  the  Crown  as  to  the  time  of  holding 
assizes,  or  the  issue  of  a  special  commission  for  the  trial  of  great  offenders ; 
as  to  the  grant  of  a  separate  Court  of  Quarter  Sessions  to  a  borough.  He 
nominates  the  recorders,  as  the  judges  of  such  Courts  are  styled,  and  also 
appoints  the  metropolitan  pohce  magistrates,  and  regulates  the  business  of 
their  Courts,  appoints  stipendiary  magistrates  in  boroughs,  and  exercises 
various  miuor  powers.  Since  1877  the  prisons  are  vested  in  him  and  subject 
to  his  control,  arid  he  also  administers  the  Acts  for  estabUshing  Eeformatory 
Schools  for  the  detention  of  juvenile  offenders,  and  Industrial  Schools  for 
children  not  under  due  control.  Under  the  Criminal  Limatics  Acts,  the 
Home  Secretary  has  power  to  order  persons  detained  in  prison  on  a  criminal 
charge  and  certified  to  be  insane  to  be  removed,  even,  it  would  appear,  before 
trial,  to  a  criminal  lunatic  asylum,  and  he  has  similar  powers  with  regard  to 
persons  found  guilty  but  insane  at  the  time  of  committing  the  act,  and  ordered 
to  be  detained  during  Her  Majesty's  pleasure  (see  Asylums,  voL  i.  p.  398). 

Further,  the  Home  Secretary  administers  the  Extradition  Acts,  1870 
and  1873,  and  the  corresponding  Fugitive  Offenders  Act  as  regards  offences 
committed  in  the  Queen's  dominions.  He  also  administers  the  Xaturalisa- 
tion  Acts,  and  it  is  in  his  discretion  whether  he  will  grant  a  certificate 
of  naturahsation  or  not  to  aUens  who  have  compUed  with  the  statutory 
conditions. 

The  by-laws  of  municipal  corporations  must  be  submitted  to  the  Home 
Secretary,  who  may  recommend  the  Crown  to  disallow  them  by  Order  in 
Council.  The  Home  Office  also  watches  the  progress  of  private  bills 
through  Parliament,  and  directs  attention  to  all  provisions  which  affect  the 
criminal  law. 

ParHament  has  intrusted  the  Home  Secretary  with  the  administration 
of  a  large  number  of  statutes  directed  to  secure  the  general  well-being  of 
the  community.  To  enumerate  aU  these  Acts  and  the  powers  they  confer 
upon  the  Home  Secretary  is  impracticable,  but  the  following  subjects  may 
be  mentioned  in  addition  to  those  already  dealt  with : — Employers'  Lia- 
bility, Bueldikct  Societies,  Burials,  Coal  Mljtes,  Explosives,  Factories 
AND  Workshops,  and  Markets  and  Fairs.  For  his  statutory  powers,  see 
Index  to  the  Statutes,  under  Secretary  of  State  ;  and  for  a  fuller  account 
of  the  office,  Anson,  Law  and  Custom  of  the  Constitution,  vol  ii.  pp.  227,  etc. 
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Homicide  is  the  killing  of  man  by  man,  or  through  agencies  or 
instruments,  animate  or  inanimate,  put  into  action  by  man. 

This  may  occur  under  circumstances  creating  (1)  criminal  liability, 
(2)  civil  liability,  (3)  no  legal  liability  whatever. 

Criminal  Liability. — The  English  law  does  not,  like  some  other  systems, 
classify  homicides  by  specified  degrees  of  culpability  (see  Ind.  Penal  Code, 
ss.  299-309). 

But  where  the  slaying  is  deliberate  and  unjustifiable  or  inexciisable  by 
law,  it  is  punishable  as  high  treason  or  as  felony  according  to  the  status 
of  the  person  killed.     See  Duel  ;  Murder  ;  Treason. 

Where  it  is  legally  culpable  but  not  deliberate,  it  is  punishable  as  man- 
slaughter (Steph.  Dig.  Grim.  Law,  5th  ed.,  181).  See  Chance  Medley; 
Duel  ;  Manslaughter.  How  far  provocation  may  extenuate  homicide  is 
considered  under  those  heads.  Where  a  sane  man  kills  himself,  he  commits 
the  offence  oifelo  de  se.     See  Suicide. 

Civil  Liability. — Until  1846,  where  a  man  was  killed  by  the  act  or 
default  of  another  which  would  have  entitled  the  deceased  if  he  had  been 
injured  only  and  not  killed  to  sue  for  damages,  personal  representatives  and 
the  wife  and  relatives  of  the  deceased  had  no  legal  remedy  under  English 
law,  the  cause  of  action  being  regarded  as  personal  and  subject  to  the  maxim 
actio  personalis  moritur  cum  persond  (q.v.).  Scots  law  was  different,  pro- 
viding a  means  of  compensation  under  the  name  of  assythment ;  and  in 
Anglo-Saxon  and  early  English  law  a  rude  form  of  compensation  was 
provided  by  the  blood  wite. 

By  the  Fatal  Accident  Acts,  1846,  commonly  called  Lord  Campbell's 
Act,  9  &  10  Vict.  c.  95,  amended  by  27  &  28  Vict.  c.  95,  a  right  of  action 
was  given  against  a  person  who,  by  his  wrongful  act,  neglect,  or  default, 
caused  the  death  of  another.  This  right  attaches  to  cases  under  the 
Employers'  Liability  Act,  1880,  and  the  Compensation  for  Accidents  Act, 
1897.  The  action  is  brought  by  the  executor  or  administrator  of  the 
deceased  on  behalf  of  the  lawful  parents,  spouse,  or  children  of  the  deceased 
within  twelve  months  of  the  death  (ss.  2,  3). 

It  is  immaterial  whether  the  wrongful  act  was  criminally  punishable  or 
not ;  and  the  questions  to  be  considered  are  (1)  whether  the  act  if  the 
deceased  had  survived  would  have  given  him  a  cause  of  action ;  (2)  what  loss 
or  expense  has  been  caused  to  the  surviving  relatives  by  the  death.  The 
whole  subject,  including  all  the  case  law  up  to  1894,  is  fully  treated  by  Mr. 
Beven  {Negligence,  2nd  ed.,  215-251).  Claims  by  the  representatives  of 
several  persons  killed  by  the  same  wrongful  acts  can  now,  if  convenience 
permits,  be  joined  in  a  single  action  (K.  S.  C.  of  26th  October  1896,  Order  16, 
r.  1,  and  County  Court  Rules  of  19th  November  1896,  Order  3,  r.  1).  These 
rules  get  rid  of  the  decisions  in  Hannay  v.  Smurthwaitc,  [1894]  App. 
Cas.  494,  and  Carter  v.  Rigby,  [1896]  2  Q.  B.  113,  decided  on  the  previous 
rules  of  procedure. 

No  Ljtgal  Liability. — There  are  many  instances  in  which  homicide,  while, 
as  already  said,  primd  facie  it  amounts  to  a  crime,  entails  no  legal  liability. 
The  general  grounds  for  rebutting  the  presumptions  common  to  all  crimes 
have  already  been  indicated  under  General  Exceptions  and  Guilty 
Mind.  But  it  may  be  profitable  to  recapitulate  the  special  particular 
references  to  homicide,  and  to  add  the  particular  defences  only  applying 
in  such  cases — 

(a)  No  criminal  liability  attaches  where  the  death  happens  more  than  a 
year  and  a  day  after  the  act  or  omission  which  led  to  it  (Steph.  Dig.  Crim. 
Law,   5th  ed.,  p.  180).     This  is  a  rough  and  ready  way  of  settling  the 
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question  of  cause  and  effect.  It  does  not  apply  to  civil  liability,  except 
that  if  the  deceased  sued  in  his  lifetime  his  relatives  cannot  sue  under  Lord 
Campbell's  Act,  1846. 

(b)  Xo  crindnal  liability  attaches  if  the  slayer  was  not  of  sufficient 
mental  capacity  to  commit  crime,  i.e.  was  an  idiot  or  lunatic,  or  a  cMld  under 
seven  years.  The  liability  of  children  between  seven  and  fourteen  depends 
on  whether  the  cluld  has  or  has  not  attained  sufficient  maturity  of  under- 
standing to  judge  the  nature  and  consequences  of  his  act,  and  the  old 
maxim,  malitia  siqyplet  cetatem,  is  in  certain  cases  then  applied  (cp.  Ind.  Penal 
Code,  ss.  82,  83,  84).     See  Infants  ;  Idiot  ;  Lunacy  ;  Drunkennt:ss. 

The  civil  liability  of  an  idiot  or  lunatic  for  homicide  is  not  ascertained 
(Wood  Eenton  onZ2i7?ai;2/,p.64),and  both  the  criminal  and  the  civil  liability  for 
homicide  of  a  drunken  person  are  in  dispute,  some  judges  regarding  drunken- 
ness as  a  state  of  temporary  insanity,  whether  it  is  produced,  like  much 
insanity,  by  the  man's  own  misconduct,  or  is  consequent  on  hocussing  or  the 
like,  but  whUe  it  lasts  depriving  him  of  the  consciousness  of  the  nature 
and  quality  of  his  acts  necessary  to  constitute  criminal  liability  for  felonious 
homicide. 

In  the  Indian  Penal  Code,  ss.  85,  86,  the  view  is  taken  that  where  the 
drunkenness  arises  from  intoxicants  administered  to  a  man  without  his 
knowledge  or  consent,  and  renders  htm  incapable  of  knowing  the  nature 
of  his  acts,  or  that  he  is  doing  what  is  wrong  or  contrary  to  law,  he  is 
not  liable  for  an  offence  then  committed.  Where  a  particular  knowledge 
or  intent  is  an  element  in  crime,  a  man  who  has  intoxicated  himself  is 
liable  as  if  he  actually  had  the  knowledge  or  intent  (s.  85);  but  a  consent 
given  when  in  a  state  of  intoxication,  causing  inability  to  understand  the 
nature  and  consequence  of  the  act  consented  to,  is  not  consent  within  the 
code  (s.  90).  See  Steph.  Dvj.  Cr.,  5th  ed.,  art.  29  ;  Mayne,  Ind.  Crim.  Law, 
pp.  391,  392.  The  English  decisions  on  this  subject  are  treated  under 
Deuxkennt:ss,  ante,  vol.  iv.  p.  362. 

(c)  Homicide  is  also  not  criminally  punishable  where  it  is  honestly 
committed  on  reasonable  belief  of  the  existence  of  facts  which,  if  true, 
would  have  justified  or  excused  it  in  law,  i.e.  on  an  honest  mistake  of  fact 
{R.  V.  Tolson,  1889,  23  Q.  B.  D.  168;  Mayne,  Ind.  Crim.  Laiv,  1896. 
pp.  331-338).     See  Guilty  Mind. 

{d)  Sec.  7  of  the  Offences  against  the  Person  Act,  1861,  expressly  excepts 
from  punishment  a  man  who  kills  another  by  misfortune  or  misadventure, 
or  in  his  own  defence,  or  in  any  other  manner,  mthout  felony,  i.e.  without 
any  of  the  attendant  circumstances  or  intents  necessary  to  constitute  the 
act  murder  or  manslaughter.  The  exceptions  are  usually  classed  as  justi- 
fiable homicide  and  excusable  homicide ;  neither  consent  to  death  nor  duress, 
even  amounting  to  threat  of  death,  nor  necessity,  justify  or  excuse  homi- 
cide (see  Mayne,  Ind.  Crim.  Law,  1896,  p.  366;  B.  v.  Dudley,  1884, 
14  Q.  B.  D.  273). 

Justifiahle  homicide  is  said  to  be  of  three  kinds — 

(1)  Execution  of  a  criminal  by  a  proper  officer  under  and  in  strict 
conformity  with  the  lawful  sentence  of  a  Court  of  competent  jurisdiction. 

(2)  Slaying  by  public  servants  (or  other  person  acting  in  his  aid  in  the 
legal  exercise  of  a  particular  duty  for  the  suppression  of  treason  or  felony) 
of  a  person  who  resists  or  prevents  him  from  executing  it.  This  includes 
the  killing  in  civU  war  by  the  officers  of  the  de  facto  Government,  the  sup- 
pression of  riots  {R.  V.  Finney,  1831,  3  St.  Tri.  N.  S.  1),  and  the  arrest  of 
fugitive  felons  (see  Aerest).  It  is  immaterial  whether  the  public  servants 
are  military  or  police,  provided  that  they  have  a  public  duty  to  discharge. 
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(3)  Slaying  a  person  in  prevention  of  a  serious,  forcible,  or  atrocious 
crime  against  person  or  property,  e.g.  an  attempt  to  murder,  ravish,  or  rob. 
This  applies  to  all  subjects  of  the  Queen,  irrespective  of  the  presence  or 
absence  of  a  magistrate. 

In  cases  (2)  and  (3)  the  killing  will  not  be  justified  if  there  was  any 
reasonable  method  of  executing  the  duty  or  preventing  the  crime  without 
resort  to  it ;  and  it  is  not  clear  that  the  justification  applies  to  cases  where 
the  duty  relates  to  the  capture  of  fugitive  misdemeanants,  though  it  does 
apply  to  a  serious  and  dangerous  riot  irrespective  of  the  reading  of  the 
Eiot  Act.  The  latest  exposition  of  the  law  on  this  subject  is  in  the  report 
of  the  late  Lord  Bowen  on  the  action  of  the  military  in  suppressing  a  riot 
in  Yorkshire  (see  Pari.  Pap.  1894;  Mayne,  Ind.  Crim.  Law,  1896,  303-307). 

Uxeusahle  homicide  falls  under  two  heads — 

(a)  Where  a  man  in  doing  a  lawful  act  without  negligence,  and  without 
intent  of  hurt,  kills  another  by  mishap,  misadventure,  or  misfortune.  In 
such  a  case  this  would  give  rise  to  neither  criminal  nor  civil  liability  (see 
B.  V.  Salmon,  1881,  6  Q.  B.  D.  79 ;  Sianley  v.  Fowell,  [1891]  1  Q.  B.  86). 
But  the  Courts  are  astute  to  find  evidence  of  negligence  in  such  cases  (see 
Chastisement). 

(h)  Where  a  man  kills  another  in  defence  of  himself,  his  parent,  wife, 
child,  or  servant,  and  not  from  any  malice  or  desire  of  vengeance.  It  does 
not  extend  to  the  killing  of  another  to  avoid  a  greater  evil  to  the  slayer, 
or  from  the  instinct  of  self-preservation  {B.  v.  Dudley,  1884,  14  Q.  B.  I). 
273). 

The  plea  of  self-defence  is  distinct  from  that  usually  described  as  pro- 
vocation, which  is  called  in  to  excuse  an  offensive  and  not  a  defensive  act 
(see  Manslaughter  ;  Murder). 

The  defence  must  be  against  some  forcible  and  illegal  attempt  against 
life,  honour  (in  the  sexual  sense),  or  hberty,  and  against  the  latter  only 
when  the  attempt  is  not  merely  for  the  purpose  of  bringing  before  a  Court 
of  justice,  but  for  abduction,  kidnapping,  or  the  like  {Broadfoofs  case ;  Post. 
Crim.  Law,  154 ;  B.  v.  Saltier,  1857,  27  L.  J.  M.  C.  50  ;  B.  v.  Chapman, 
1871,  12  Cox  C.  C.  4). 

(c)  Where  a  man  kills  another  in  defence  of  .his  property  against 
robbery,  burglary,  and  also  larceny,  or  housebreaking,  or  any  malicious 
damage  where  the  circumstances  cause  reasonable  apprehension  that  death 
or  grievous  harm  may  result  to  some  person.     See  Burglary,  vol.  ii.  p.  306. 

But  the  excuse  is  useless,  or  only  effective  to  reduce  the  crime  from 
murder  to  manslaughter,  unless  the  slayer  took  first  every  reasonable  mode 
of  defence  other  than  killing  which  the  emergency  permitted,  and  used  no 
more  force  than  was  reasonably  necessary  to  repel  and  defeat  the  attack 
(1  East,  P.  C.  272,  287).  The  difference  between  justification  and  excuse 
is  accepted,  but  narrow.  As  to  homicide  by  use  of  explosives,  see 
Manslaughter;  Murder. 


Hong*  Kong". — An  island  off  the  coast  of  China  occupied  by  the 
British  Government  in  1841,  formally  ceded  by  the  treaty  of  Nanking  in 
the  following  year,  and  now  organised  as  a  British  colony.  The  peninsula  of 
Kowloon  on  the  mainland  was  ceded  in  1861,  and  now  forms  part  of  the 
colony.  The  government  of  the  colony  is  administered  under  letters  patent 
of  19th  January  1888  by  a  governor,  assisted  by  an  Executive  Council  and  a 
smaU  Legislative  Council.  One  of  the  nominated  members  of  the  Legislative 
Council  is  usually  a  Chinese.     The  Supreme  Court  at  present  consists  of 
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the  chief  justice  and  one  puisne  judge.  The  laws  of  the  colony  are  English 
in  their  origin.  From  the  Supreme  Court  there  is  an  appeal  to  the  Queen 
in  Coimcil :  for  conditions  of  appeal,  see  Peivy  Council. 

[Authorities. — Colonial  Office  list,  and  Hong  Kong  Ordinances,  especially 
the  Supreme  Court  Ordinance  of  1873.  A  revised  code  of  civil  procedure 
is  being  prepared  by  Chief  Justice  Sir  J.  W.  Carrington.] 


Honorary — 

Canons. — As  to  appointment  of,  see  Dean  and   Chapter,  voL   iv.  at 
p.  117. 

Triistees. — A  term  appKed  to  the  trustees  appointed  to  preserve  con- 
tingent remainders.     See  vol.  iii.  at  p.  324. 


Honour. — A.  The  law  relating  to  the  acceptance  and  payment  of 
a  bill   of  exchange  for  honour  is  codified  by  sees,  65  to  68  of  the  Bills 

of  Exchange  Act,  1882. 

1.  Where  the  biU  has  been  protested  for  dishonom-  by  non-acceptance, 
or  for  better  security,  and  is  not  overdue,  any  person,  not  being  a  party 
already  liable  thereon,  may,  icith  the  consent  of  the  holder,  intervene  and 
accept  the  bill,  supra  protest,  for  the  honour  of  any  party  liable  thereon, 
or  for  the  honour  of  the  person  for  whose  account  it  is  dra\vn.  The 
acceptance  must  be  written  on  the  bill  and  signed.  It  may  be  for  part 
only  of  the  sum.  Unless  it  states  otherwise,  it  is  deemed  to  be  for  the 
honour  of  the  drawer.  If  the  bill  is  payable  after  sight,  maturity  is 
calculated  from  the  noting  for  non-acceptance  (s.  65).  The  acceptor  for 
honom-  is  liable  for  the  payment  of  the  bill  to  the  holder,  and  also  to  all 
parties  subsequent  to  the  party  for  whose  honour  he  accepts,  but  only  if 
the  bill  is  duly  presented  for  payment  to  the  drawee,  and  protested  for 
non-payment,  and  the  acceptor  has  notice  of  these  facts  (s.  66).  As  to 
presentment  for  payment,  and  the  other  "general  duties  of  the  holder," 
see  s.  67  (2)  and  voL  ii  p.  101.  And  if  the  bill  contains  a  reference  in 
case  of  need  (vol.  ii.  p.  96),  it  must  be  protested  for  non-payment  before 
it  is  presented  to  the  acceptor  for  honour  or  referee  (s.  67).  If  dishonoured 
by  the  acceptor  for  honour  it  must  be  protested  for  non-payment  (s.  67  (4)). 

2.  Where  a  bill  has  been  protested  for  non-payment,  any  person  may 
intervene  and  pay  it  supra  protest  for  the  honour  of  any  party  liable 
thereon,  or  for  the  honour  of  the  person  on  whose  accoimt  it  is  drawn.  If 
two  or  more  persons  offer  to  pay,  he  whose  payment  wUl  discharge  most 
parties  is  to  be  preferred.  The  payment  must  be  attested  by  a  notarial 
act  of  honour  appended  to  the  protest,  and  founded  on  a  declaration  by 
the  payer,  or  his  agent,  of  his  intention  in  paying.  Parties  subsequent  to 
the  party  for  whose  honour  the  payment  is  made  are  discharged,  and  the 
payer  is  put  into  the  shoes  of  the  holder  as  regards  such  party  and  earlier 
parties  liable  to  him.  The  payer  is  entitled  to  the  bill  and  protest.  If 
the  holder  refuses  payment  for  honour  he  loses  his  rights  against  the 
parties  who  would  be  discharged  thereby. 

B.  See  Tithing. 


Honourable. — A  titular  prefix  to  the  names  of  certain  persons, 
who  assimie  it  either  by  courtesy,  according  to  custom,  or  by  royal  warrant 
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of  precedency,  or  in  virtue  of  some  office.  Those  who  bear  it  by  courtesy 
are  all  the  sons  and  daugliters  of  viscounts  and  barons,  and  the  younger 
sons  of  earls ;  and  the  custom  corresponds  to  that  by  which  all  the  sons 
and  daughters  of  dukes,  marquises,  and  earls  bear  the  courtesy  title  of  lord 
or  lady,  or,  in  the  case  of  the  eldest  son,  one  of  the  inferior  territorial 
titles  of  his  father.  After  the  creation  of  legal  life  peers,  and  in  the  absence 
of  a  custom,  there  was  doubt  as  to  whether  their  children  w:ere  to  bear 
this  courtesy  title,  and  this  matter  was  settled  by  a  royal  warrant  of 
precedency  in  August  1897  announcing  that  the  children  of  legal  life 
peers,  and  the  children  of  those  deceased,  should  in  future  bear  the  prefix 
of  Honourable,  and  take  precedence  immediately  after  the  younger  children 
of  barons  and  immediately  before  baronets.  Honourables  of  the  second 
class  are  the  judges  of  the  High  Court,  County  Court  judges  (by  a 
warrant  of  rank  and  precedence  of  1884,  which  also  fixed  their  precedence 
next  after  knights  bachelors),  maids  of  honour,  and  members  of  Executive 
and  Legislative  Councils  of  the  colonies  with  responsible  government. 

By  virtue  of  their  office  also  Privy  Councillors  have  the  style  "  Eight 
Honourable."  The  customary  modes  of  addressing  documents,  letters,  etc., 
in  which  the  prefixes  Honourable,  Eight  Honourable,  Most  Honourable  are 
used  in  addressing  members  of  the  peerage  are  rather  matters  of  social 
observance  than  of  title. 

[AiUhority. — Dod,  Peerage,  etc.l 


Honour,   Titles   of;    Dignities.— Ti^/cs  of  Honour  or 

Dignities  are  certain  personal  distinctions  or  titles  held  or  conferred  by  the 
sovereign.  If  any  difference  is  to  be  observed  between  them,  the  dignity  is 
the  honour  itself  ;  the  title  of  honour  is  the  description  of  the  person  who 
bears  it ;  an  earldom  being  the  dignity,  the  title  earl  is  the  title  of  honour ; 
but  it  is  usual  to  speak  either  of  the  dignity  of  an  earldom  or  of  an 
earl. 

Some  of  these  dignities,  or  titles  of  honour,  having  originally  been 
annexed  to  the  possession  of  lands  granted  by  the  feudal  sovereigns,  were 
considered  incorporeal  hereditaments  {q.v.),  and  are  still  classed  under  the 
head  of  real  property  ;  all  the  various  degrees  of  nobility  are  of  this  class ; 
the  dignities  of  Duke,  Marquis,  Earl,  Viscount,  and  Baron.  The  dignity,  or 
title  of  honour,  of  a  baronetcy  {q.v.),  though  not  of  feudal  origin,  and  though 
it  may  not  be  granted  of  a  place,  is  also  an  incorporeal  hereditament ;  and, 
as  such,  is  like  the  other  above-named  descendible  dignities  {In  re  Sir  J. 
Bivett-Carnacs  Will,  1885, 30  Ch.  D.  136).  Upon  the  question  of  the  creation 
and  descent,  etc.,  of  this  class  of  dignities,  see  article  Peerage. 

Other  dignities  not  hereditary  are  the  knights  of  the  various  Orders  (q.v.), 
and  knights  bachelors  (q.v.).  Esquires  (q.v.)  and  gentlemen  (q.v.),  although 
they  are  reckoned  amongst  the  lesser  nobility  by  Sir  Edward  Coke  (since 
one  is  practically  the  other,  for  every  esquire  is  a  gentleman,  and  every 
gentleman  is  arma  gercns),  are  impliedly  excluded  from  the  holders  of  titles 
of  honour  or  dignities.  At  page  667,  Inst.  Part  II.,  he  says  :  "  Having  spoken 
of  all  the  names  of  dignity,  let  us  now  speak  of  the  names  of  worship  ;  these 
being  esquire  and  gentleman." 

Amongst  the  other  non-hereditary  dignities  are  the  spiritual  and  other 
Hfe  peers,  whether  lords  of  Parliament  or  not,  as  being  of  the  nobility. 

Titles  of  honour  or  names  of  dignities  are  not  "  additions,"  but  part  of 
the  same  ;  not  like  the  additions  of  estate,  in  the  case  of  esquire  or  gentle- 
man, or  of  trade  as  in  the  case  of  a  merchant.     Since  the  abolition  of  pleas 
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in  abatement  for  misnomer  and  want  of  addition,  the  proper  statement  of 
titles  and  dignities  is  not  of  so  much  importance,  but  attention  is  still  to  be 
paid  to  them.  If  a  man  has  an  inferior  name  of  dignity  he  is  to  be  named 
by  his  Christian  name  and  surname,  with  the  name  of  the  dignity  ;  if  he  is 
of  the  peerage,  by  his  Christian  name  only,  and  name  of  dignity  which 
stands  for  his  surname ;  in  the  latter  case,  too,  he  signs  with  the  name  of 
the  dignity,  without  his  Christian  name  or  surname  ;  and  with  that  of  the 
highest  if  he  has  more  than  one.  The  same  rule  applies  where  a  woman 
holds  a  dignity  in  her  own  right.  As  to  the  rank  a  woman  holds  by 
marriage,  see  PRECEDE^*CE  and  Peera.ge. 

[AiitJwrities. — Coke,  ItisL  Part  II.  ii.  p.  665  ;  Inst.  iv.  p.  362  ;  Selden,  tit. 
"  Hon."  chs.  V.  and  ix. ;  Black.  Com.  bk.  i.  ch.  xii  ;  2  Stephen,  Com.  bk.  iv. 
ch.  ix. ;  Com.  Dig.  tit.  "  Dignity,"  p.  403.] 


Hops  appear  not  to  be  within  the  Sale  of  Food  and  Drugs  Acts, 
unless  sold  for  medicinal  purposes  (see  Jam^s  v.  Jones,  [1894]  1  Q.  B.  304). 

1.  Their  adulteration  is  pimishable  under  7  Geo.  ii.  c.  19,  by  a  penalty  of 
£5  per  cwt.  for  all  hops  sophisticated,  i.e.  mixed  with  any  ingredient  or  drug 
to  alter  their  colour  or  scent.  This  includes  smoking  them  with  sulphiu- 
{B.  V.  Pack,  1795,  6  T.  E.  374). 

The  trade  in  hops  is  regulated  by  three  statutes  (1799,  39  &  40  Geo.  iii. 
c.  81 ;  1814,  54  Geo.  iii.  c.  123  ;  1866,  29  &  30  Vict.  c.  37),  which  aim  at 
the  prevention  of  frauds  on  purchasers.  Hops  must  not  be  put  in  bags 
of  a  greater  gross  weight  than  10  lb.  for  every  cwt.  of  hops  contained  in  the 
bags  (1799,  s.  3),  and  the  growers  must  put  their  names  on  bags  or  pockets 
(1814,  s.  1). 

Foreign  hops  must  not  be  rebagged  in  British  Ijags  (1866,  s.  7).  The 
bags  or  pockets  must  also,  under  penalty,  be  marked  by  owner,  grower,  or 
planter  with  the  weight  and  year  and  place  of  growth  (1866,  ss.  2,  3).  A 
penalty  is  also  incurred  for  false  descriptions,  symbols,  or  trade  marks 
(s.  4),  and  mixing  of  hops  of  different  qualities  or  values  is  prohibited 
(1866,  ss.  5,  6). 

The  sale  of  hops  improperly  marked  or  not  marked  is  an  offence  unless 
done  in  hond  fide  belief  that  proper  marks  were  on  the  pockets  (s.  6),  as  is 
wilful  alteration  of  any  mark  (s.  8).  Justices  may  issue  search  warrants 
for  bags  improperly  marked  (s.  10).  The  seller  of  liops  in  marked  bags 
warrants  the  genuineness  of  the  description  (s.  18).  The  vendor  thereof  can 
be  made  to  disclose  whence  he  bought  or  got  them,  imder  penalty  of  fine. 
Eefusal  or  neglect  to  do  so  is  conclusive  evidence  against  himself  that  he 
knew  the  marks  to  be  improper  (s.  9).  The  penalties  appear  to  be  recover- 
able by  action  under  the  Merchandise  Marks  Act,  1862  (25  &  26  Vict.  c.  88, 
s.  15),  ^^dthout  prejudice  to  any  civil  remedies  for  damages  (1866,  ss.  13, 14, 
19).  The  repeal  of  the  Act  of  1862  by  the  Merchandise  Marks  Act,  1887 
(50  &  51  Vict.  c.  28,  s.  23),  has  caused  some  confusion  as  to  the  procedure; 
but  the  latter  Act  also  deals  with  the  above  offences  so  far  as  they  involve 
false  trade  description. 

2.  Theft  of  growing  hops  or  their  destruction  or  damage  with  larcenous 
intent  is  punishable  under  sec.  37  of  the  Larceny  Act,  1861  (24  »5c  25  Vict, 
c.  96).  Setting  fire  to  a  hop  oast  is  felony  within  sec.  3  of  the  Malicious 
Damage  Act,  1861  (c.  97).  Destroying  hop  binds  growing  on  poles  in  a  hop 
plantation  is  felony  under  sec.  19  of  the  same  Act,  and  sec.  24  provides  a 
summary  remedy  for  malicious  damage  to  growing  hops. 

As  to  the  rating  and  tithing  of  hop  grounds,  see  Eating  ;  TrmK. 
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HorS6S. — Introductory. — With  a  view  to  encourage  the  breeding 
of  strong  and  useful  horses  in  this  country,  statutes  have  from  time  to 
time  been  passed  prohibiting  their  exportation  or  restraining  the  excessive 
increase  of  horse-races ;  but  the  number  and  value  of  the  Eoyal  Plates, 
and  the  high  prices  paid  for  well-bred  horses,  were  considered  to  have 
rendered  this  legislation  unnecessary,  and  these  statutes  have,  therefore, 
all  been  repealed.  There  are,  however,  still  a  variety  of  statutes  relating 
to  the  horse,  and  the  older  reports  abound  in  cases  in  which  it  is  the 
subject-matter  of  the  action.  In  this  article  it  is  proposed,  first,  to 
give  a  synopsis  of  these  statutes,  and,  secondly,  to  deal  with  some  of  the 
more  important  points  which  have  come  before  the  Courts  relating  to 
the  sale,  etc.,  of  horses. 

I.  Horse  Stealing,  etc. — By  24  &  25  Vict.  c.  96,  s.  1,  the  stealing  of  any 
horse,  mare,  gelding,  colt,  or  filly  is  felony,  punishable  with  penal  servitude 
for  any  term  not  exceeding  fourteen  years,  or  imprisonment  for  any  term 
not  exceeding  two  years  with  or  without  hard  labour ;  and  by  sec.  11,  the 
wilful  killing  of  any  animal  with  intent  to  steal  the  carcass,  skin,  or  any 
part  of  such  animal,  is  also  made  felony,  and  is  punishable  in  like  manner 
as  the  felonious  stealing  of  the  same,  provided  the  offence  of  stealing  the 
animal  so  killed  would  have  amounted  to  felony. 

If  a  horse  in  a  close  is  taken  with  intent  to  steal  him,  but  the  thief  is 
caught  before  he  gets  out  of  the  close,  the  offence  is  complete  (1  Hale,  508). 
And  where  the  prisoner  went  into  the  stable  of  an  inn,  and,  pointing  to  a 
mare,  said  to  the  ostler,  "  That  is  my  horse,  saddle  him,"  and  the  ostler  did 
so,  and  the  prisoner  tried  to  mount  the  mare  in  the  inn  yard,  but  failing 
to  do  so,  directed  the  ostler  to  lead  the  mare  out  of  the  yard  for  him  to 
mount,  and  the  ostler  led  her  out,  but  before  the  prisoner  had  time  to 
mount  her  a  person  who  knew  the  mare  came  up  and  the  prisoner  was 
secured,  it  was  held  that  if  the  prisoner  caused  the  mare  to  be  led  out  of 
the  stable  intending  to  steal  her,  that  was  a  sufficient  taking  to  constitute 
a  felony  {R.  v.  Pitman,  1826,  2  Car.  &  P.  423).  If  a  horse  is  hired  for  the 
day  by  a  person  intending  at  the  time  of  hiring  to  appropriate  it,  and 
it  is  accordingly  taken  away  and  sold,  a  felony  is  committed,  because  the 
owner  did  not  intend  to  relinquish  his  property  in  the  horse,  but  only  the 
temporary  possession  {B.  v.  Pear,  1789,  1  Leach,  521 ;  B.  v,  Pratt,  1828, 
1  Moo.  C.  C.  185).  So  where  the  prisoner  hired  a  horse  with  the  intention 
of  converting  it  to  his  own  use,  and  afterwards  offered  it  for  sale,  but  no 
sale  took  place,  it  was  held  nevertheless  that  he  was  guilty  of  larceny 
{B.  V.  Janson,  1849,  4  Cox  C.  C.  82,  overruHng  B.  v.  Brooks,  1838,  8  Car.  & 
P.  295).  But  where  a  horse  is  hired  for  a  particular  purpose  the  selling 
him  after  that  purpose  is  accomplished  will  not  constitute  a  new  felonious 
taking  {B.  v.  Banks,  1821,  Euss.  &  E.  441). 

A  taking  with  the  bare  intent  to  use  a  horse,  though  unlawfully,  will 
be  only  a  trespass,  if  the  jury  are  satisfied  that  such  was  the  original 
intention  {B.  v.  Phillips,  1801,  2  East,  P.  C.  c.  16,  s.  98);  and  if  a  person 
stealing  other  property  takes  a  horse,  not  with  intent  to  steal  it,  but  only 
to  get  off  more  conveniently  with  the  stolen  property,  the  taking  of  the 
horse  is  not  a  felony  {B.  v.  Crump,  1825,  1  Car.  &  P.  658). 

By  26  &  27  Vict.  c.  103,  taking  fodder  by  a  servant  contrary  to  order, 
to  feed  his  master's  horse,  is  not  to  be  felony,  but  is  to  be  punishable 
summarily. 

Sale  in  Market  Overt — Becovcry  of  Stolen  Horses. — Although  as  a  general 
rule  the  purchaser  of  stolen  goods  in  market  overt  acquires  a  title  to 
them,  this  is  not  the  case  with  regard  to  stolen  horses.     For  a  purchaser 
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gains  no  property  in  a  horee  which  has  been  stolen  unless  he  buys  it  in  a 
fair  or  market  overt,  accorduig  to  the  directions  of  the  Statutes  2  &  3 
Phil.  &  Mary,  c.  7,  and  31  Eliz.  c.  12.  By  these  statutes  it  is  enacted 
that  the  horee  which  is  for  sale  shall  be  openly  exposed  in  the  time  of  such 
fair  or  market,  for  one  whole  hour  together,  between  ten  in  the  morning 
and  sunset,  in  the  public  place  used  for  such  sales,  and  not  in  any  pri%ate 
yard  or  stable ;  and  afterwards  brought  by  both  the  seller  and  buyer  to  the 
bookkeeper  of  such  fair  or  market ;  that  toll  be  paid,  if  any  be  due,  and  if 
not,  one  penny  to  the  bookkeeper,  who  shsdl  enter  down  the  price,  colour, 
and  marks  of  the  horse,  with  the  names,  additions,  and  abodes  of  the  buyer 
and  seller,  the  latter  being  properly  attested. 

The  sale,  of  a  horse  under  these  statutory  regulations  does  not  take 
away  the  property  of  the  owner,  if  within  six  months  after  the  horse  is 
stolen  he  puts  in  his  claim  before  some  magistrate  where  the  horse  shall 
be  found,  and  within  forty  days  more  proves  it  to  be  his  property  by  the 
oath  of  two  witnesses,  and  tenders  to  the  person  in  possession  such  price 
as  he  hondjide  paid  for  him  in  market  overt  (31  Eliz.  c.  12,  s.  4). 

Unless,  however,  it  is  proved  that  the  horee  was  stolen,  a  magistrate  has 
no  authority  to  restore  it ;  and,  therefore,  where  a  complaint  was  made  to  a 
magistrate  by  A.,  the  owner,  that  his  horse  had  been  stolen  by  B.,  without 
actual  proof  of  its  having  been  stolen,  it  was  held  that  an  officer,  although 
armed  with  a  warrant  against  B.,  was  not  justified  in  taking  the  horse  out 
of  the  possession  of  the  hondjide  purchaser  from  B.  {Joseph  y.Adkins,  1817, 
2  Stark.  N.  P.  76). 

The  onus  of  showing  that  the  formahties  required  by  the  statute  have 
been  observed  hes  on  the  buyer  (Moran  v.  Fitt,  1873,  42  L.  J.  Q.  B.  47 ; 
28  L.  T.  N.  S.  554).  But  where  no  evidence  was  given  of  compliance  with 
the  statutory  regulations,  a  hondjide  purchaser  of  a  horse  from  a  person 
who  had  bought  it  at  a  fair  was  held  entitled  to  maintain  trover  against  the 
original  owner  for  retaking  it  {North  v.  Jackson,  1859,  2  F.  &  F.  198).  A 
mere  repository  for  horses  is  not  market  overt  {Lee  v.  Bcvyes,  1856, 
18  C.  B.  601). 

Killing  or  Maiming  Horses. — By  24  &  25  Vict.  c.  97,  s.  40,  the  unlawfid 
and  malicious  killing,  maiming,  or  wounding  any  cattle  is  felony,  punish- 
able in  like  manner  as  horse-stealing  {supra).  The  word  "  cattle  "  includes 
horses  {B.  v.  Patey,  1770,  2  Black.  W.  721).  The  distinction  between  maim- 
ing and  woimding  appears  to  be  that  the  former  implies  permanent 
injury,  while  the  latter  does  not  necessarily  do  so  {B.  v.  Jeans,  1844,  1 
Car.  &  Kir.  539 ;  B.  v.  Haywood,  1801,  Euss.  &  Pt.  16).  It  is  not  necessary 
to  constitute  woimding  that  any  instrmnent  other  than  the  hand  should 
l3e  used  {B.  v.  Bullock,  1868,  L.  E.  1  C.  C.  R  115 :  37  L.  J.  M.  C.  47). 
The  offence  need  not  be  proved  to  have  been  committed  from  malice 
against  the  owner  (24  &  25  Vict.  c.  97,  s.  58),  but  an  evil  intent  in  the 
prisoner  must  appear  {B.  v.  Tivey,  1845, 1  Car.  &  Kir.  704 ;  B.  v.  Mogg,  1834, 
4  Car.  &  P.  364).  Where  the  act  is  cruel  and  wanton,  the  law  will  imply 
maUce  {B.  v.  Welsh,  1875,  1  Q.  B.  D.  23 ;  45  L.  J.  M.  C.  17). 

Drugging  Horses. — By  the  Drugging  of  Animals  Act,  1876  (39  &  40 
Vict.  c.  13),  the  practice  of  administering  poisonous  drugs  to  horses  and 
other  animals  by  disqualified  persons,  and  without  the  knowledge  and 
consent  of  the  owner  of  such  animals,  is  made  punishable  by  fine  or 
imprisonment.  The  Act  does  not  extend  to  the  owner  of  the  animal,  nor 
anyone  acting  under  his  authority,  nor  does  it  exempt  a  person  from 
punishment  under  any  other  Act,  so  that  he  be  not  pimished  more  than 
once  for  the  same  offence. 
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Soldier  making  away,  etc.,  with  Horse. — By  sec.  24  of  the  Army  Act,  1881 
(44  &  45  Vict.  c.  58),  a  soldier  who  makes  away  with  (whether  by  pawning, 
selling,  destruction,  or  otherwise)  any  horse  of  which  he  has  charge;  or 
loses  by  neglect,  or  wilfully  injures  such  horse ;  or  ill-treats  any  horse  used 
in  the  public  service,  is  liable  on  conviction  by  court-martial  to  imprison- 
ment or  such  less  punishment  as  is  mentioned  in  the  Act. 

Slaughtering  Horses. — Under  the  Knackers  Act,  1786  (26  Geo.  ill.  c.  71), 
s.  1,  every  person  keeping  a  knackers'  yard  must  take  out  a  licence,  which 
may  be  granted  by  Quarter  Sessions  on  a  certificate  under  the  hands  and 
seals  of  the  minister  and  churchwardens  or  overseers,  or  of  the  minister  and 
two  or  more  householders  of  the  parish.  The  person  licensed  is  to  affix 
to  his  house  his  name  and  the  words  "  Licensed  for  slaughtering  horses," 
pursuant  to  the  Act  (s.  2).  The  vestry  are  to  appoint  an  inspector  to 
whom  notice  of  the  intention  to  slaughter  any  horse,  etc.,  is  to  be 
given,  and  a  record  is  to  be  kept  of  all  animals  brought  to  the  licensed 
premises  to  be  slaughtered  (ss.  3-5).  If  the  person  bringing  them  does  not 
satisfactorily  account  for  their  possession,  he  may  be  taken  before  a  justice 
and  committed  to  prison  (s.  7).  Persons  are  punishable  who  slaughter 
horses,  etc.,  for  any  other  purpose  than  for  butcher's  meat,  or  who  flay 
dead  animals  brought  to  the  place  without  a  licence  (ss.  8,  9).  Penalties 
are  imposed  on  persons  making  false  entries  in  their  books  (s.  10),  and  on 
those  lending  any  house,  etc.,  for  the  purpose  of  slaughtering  without  a 
licence  (s.  13).  The  Act  does  not  extend  to  curriers,  etc.,  killing  dis- 
tempered animals  (s.  14),  but  a  penalty  is  imposed  upon  such  persons 
killing  sound  horses  (s.  15). 

This  Act  is  amended  by  7  &  8  Vict.  c.  87,  under  which  the  licences 
are  to  be  annual,  but  may  be  renewed  without  fresh  certificates,  and 
cancelled  for  contravention  of  the  Acts  (ss.  1,  2). 

These  Acts,  like  the  2  Phil.  &  Mary,  c.  7,  and  31  Eliz.  c.  12  {supra),  were  , 
passed  with  the  object  of  repressing  horse-stealing.  They  are  both 
repealed  as  regards  the  metropolis  by  the  Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  which,  by  sec.  20,  makes  special  provision  for 
the  licensing  of  such  places  in  London  outside  the  city.  The  powers  of 
the  Quarter  Sessions  as  to  licensing  are  now  transferred  to  the  district 
council  or  county  borough  (56  &  57  Vict.  c.  73,  ss.  27  (2),  32),  and  those 
of  the  vestry  to  the  parish  council  or  meeting  {ibid.  ss.  6  (l,a),  19  (4)). 

The  Knackers  Act  is  further  amended  by  the  Cruelty  to  Animals 
Act,  1849  (12  &  13  Vict.  c.  92),  by  which  neglect  on  the  part  of  the 
licensed  person  to  aifix  his  name,  etc.,  to  his  premises  is  rendered  penal 
(s.  7) ;  regulations  are  made  with  regard  to  the  treatment  of  horses,  etc., 
sent  to  be  slaughtered  (s.  8) ;  a  penalty  is  imposed  for  using  or  employing 
any  horse  intended  for  slaughter  (s.  9) ;  and  a  licensed  knacker  is  prohibited 
from  exercising  the  trade  of  a  horse-dealer  (s.  11). 

Slaughter  of  Injured  Horses. — By  the  Injured  Animals  Act,  1894  (57  &  58 
Vict.  c.  22),  8.  1,  a  constable  who  finds  any  horse,  etc.,  so  severely  injured 
that  it  cannot  without  cruelty  be  led  away,  shall,  if  the  owner  is  absent  or 
refuses  to  consent  to  its  destruction,  at  once  summon  a  duly  registered 
veterinary  surgeon,  if  such  a  person  resides  within  a  reasonable  distance ; 
and  if  it  appears  by  his  certificate  that  the  animal  is  mortally  injured,  or  so 
severely  that  it  is  cruel  to  keep  it  alive,  the  constable  may  without  the 
consent  of  the  owner  cause  the  animal  to  be  slaughtered.  Any  reasonable 
expense  which  may  be  incurred  by  the  constable  in  so  slaughtering 
the  animal  or  removing  its  carcass  may  be  recovered  from  the  owner 
summarily  (s.  2). 
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The  object  of  the  Act  appears  to  be  the  slaughter  of  horses  injured  by 
accidents  in  the  streets.  If  no  veterinary  surgeon  resides  within  reasonable 
distance,  it  would  appear  that  the  constable  would  have  no  power  to 
slaughter  the  animal  without  the  consent  of  the  owner. 

Exposure  of  Diseased  Horses. — By  the  Diseases  of  Animals  Act,  1894  (57 
&  58  Vict.  c.  57),  s.  22  (xxxv.  xxxvi.),  the  Board  of  Agriculture  may  make 
orders  for  extending  for  all  or  any  of  the  purposes  of  the  Act,  the  definition 
of  "  disease,"  so  that  it  shall  for  those  purposes  comprise  any  disease  of 
animals,  and  for  extending  the  definition  of  "  animals  "  so  that  it  shall  com- 
prise any  kind  of  four-footed  beast.  Accordingly,  by  the  Glanders  or 
Farcy  Order,  1894,  horses,  etc.,  are  to  be  deemed  "  animals,"  and  glanders, 
including  farcy,  a  "  disease."  The  exposure  of  a  diseased  horse  in  a  sale- 
yard  or  other  public  or  private  place,  where  horses,  etc.,  are  commonly 
exposed  for  sale,  is  prohibited.  And  provisions  are  made  against  placing  a 
diseased  horse  in  a  lair,  etc.,  adjacent  to  a  market  or  fair,  and  also  with 
regard  to  the  carriage  and  pasturing  of  diseased  horses. 

Horseflesh.— By  the  Sale  of  Horseflesh,  etc.,  Eegulation  Act,  1889  (52  & 
53  Vict.  c.  11),  s.  1,  the  sale  of  horseflesh  for  human  food  elsewhere  than  in 
any  shop,  etc.,  over  which  there  shall  appear  in  legible  characters,  words 
indicating  that  horseflesh  is  sold  there,  is  prohibited.  It  is  not  to  be 
supplied  for  himian  food  to  any  person  who  has  asked  for  other  meat  (s.  2). 
Provision  is  made  for  the  inspection  by  any  medical  officer  of  health,  etc., 
of  any  meat  which  he  has  reason  to  believe  is  horseflesh,  exposed  for  sale, 
and  intended  for  human  food  in  any  place  other  than  such  shop,  etc.,  and  if 
it  appears  to  be  so,  he  may  seize  it  (s.  3).  On  complaint  made  on  oath  by 
any  such  officer,  any  justice  may  grant  him  a  search  warrant  (s.  4).  The 
justice  may  make  such  order  with  regard  to  the  meat  seized  as  he  thinks 
desirable,  and  the  person  in  whose  possession  the  meat  was  found  is  to  be 
deemed  to  have  committed  an  offence  under  the  Act,  unless  he  proves  that 
it  was  not  intended  for  human  food  (s.  5).  A  penalty  not  exceeding  £20 
is  imposed  for  every  such  offence  (s.  6).  "  Horseflesh  "  includes  flesh  of 
asses  and  mules,  and  means  horseflesh  cooked  or  uncooked,  alone  or 
accompanied  by  or  mixed  with  any  other  substance  (s.  7). 

Horsedealer. — A  horsedealer,  strictly,  is  a  person  who  by  his  traffic 
"  distributes "  horses  (Allen  v.  Sharp,  1848,  2  Ex.  Eep.  357,  per  Alderson, 
B.).  He  was  defined  by  29  Geo.  m.  c.  49,  s.  5  (repealed),  to  be  a  person 
who  "seeks  his  living  by  buying  and  selling  horses."  Presumably, 
the  proprietor  of  Aldridge's  is  a  horsedealer  (Allen  v.  Sharp,  uhi  supra). 
He  no  longer  has  to  pay  duty  (37  &  38  Vict.  c.  16,  s.  11).  His  premises 
are  a  "  shop  "  within  the  meaning  of  sec.  13  of  the  Markets  and  Fairs  Act 
(10  &  11  Vict.  c.  14)  (Fearon  v.  Mitchell,  1872,  L.  E.  7  Q.  B.  690).  And 
he  cannot  maintain  an  action  upon  a  contract  for  the  sale  and  warranty 
of  a  horse  made  by  bim  upon  a  Sunday  (Fennell  v.  Bidler,  1826,  Barn.  & 
Cress.  406). 

By  sec.  19,  subsec.  (5)  of  the  Customs,  etc..  Act,  1869  (32  &  33  Vict.  c.  14), 
he  need  not,  if  he  has  made  entry  of  his  premises  in  accordance  with  sec.  28 
of  that  Act,  take  out  a  licence  for  any  servant  employed  by  him  at  such 
premises  in  the  course  of  his  trade,  other  than  a  servant  employed  to  drive 
a  carriage  with  any  horse  let  to  hire  for  any  period  exceeding  twenty-eight 
days;  provided  that  he  has  complied  with  all  the  provisions  contained 
in  that  section. 

Horse-Bacing. — With  the  exception  of  the  Eacecourses  Licensing  Act, 
1879  (42  &  43  Vict.  c.  18),  there  are  no  longer  any  statutory  restrictions 
against  racing.     By  sec.  1  of  that  Act,  a  "  horse-race  "  means  any  race  in 
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which  any  horse,  mare,  or  gelding  shall  run  in  competition  with  any  other 
horse,  etc.,  or  against  time,  for  any  prize  of  what  nature  or  kind  soever,  or  for 
any  bet  or  wager  made  in  respect  of  any  such  horse,  etc.,  or  the  riders  thereof, 
and  at  which  more  than  twenty  persons  are  present ;  and  (s.  2)  declares 
all  horse-races  unlawful  within  ten  miles  of  Charing  Cross,  unless  licensed 
pursuant  to  the  provisions  of  sees.  3  and  4  of  the  Act.  Penalties  are 
imposed  on  persons  convicted  of  taking  part  in  unlicensed  horse-races,  and 
on  the  owners  and  occupiers  of  the  ground  where  such  races  take  place 
(ss.  5,  6) ;  and  every  race  held  in  contravention  of  the  Act  is  to  be  deemed 
a  nuisance  (s.  7). 

There  is  no  longer  any  duty  payable  on  race-horses  (37  &  38  Vict. 
c.  16,  ss.  11,  21).     As  to  betting  on  horse-races,  see  Betting. 

II.  Sale,  etc.,  of  Horses. — The  sale  of  horses  otherwise  than  in  market  overt 
is  governed  by  the  same  rules  of  law  as  the  sale  of  other  goods,  and  these 
rules  have  recently  been  codified  by  the  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71).  By  sec.  22,  subsec.  (2)  of  that  Act  nothing  therein  contained 
shall  affect  the  law  relating  to  the  sale  of  horses,  i.e.  their  sale  in  market  overt 
as  provided  for  by  2  &  3  Phil.  &  Mary,  c.  7,  and  31  Eliz.  c.  12  {supra).  But 
there  are  many  incidents  in  the  sale  of  horses  which  do  not  occur  in  the  case 
of  sales  of  other  goods,  and  the  law  of  warranty,  although  it  is  equally 
applicable  to  the  sale  of  other  goods,  has  become  inseparably  associated 
with  the  sale  of  a  horse.  These  incidents  have  raised  a  considerable  body  of 
what  has  sometimes  been  called  "  horse  law,"  and  it  is  proposed  to  deal 
with  them  as  fully  as  the  limits  of  this  article  will  permit. 

Unsoundness  and  Vice. — In  buying  and  selling  horses  it  is  of  great 
importance  to  ascertain  what  constitutes  unsoundness,  and  what  habits  are 
to  be  considered  vices. 

According  to  Best,  C.J.,  the  word  "sound"  means  perfect  {Best  v. 
Osborne,  1825,  Euss.  &  M.  290) ;  and  according  to  Parke,  B.,  it  means  what 
it  expresses,  namely,  that  the  animal  is  sound  and  free  from  disease 
at  the  time  he  is  warranted  {Kiddell  v.  Burnard,  1842,  9  Mee.  &  W.  670). 
The  rule  as  to  unsoundness  is,  that  if,  at  the  time  of  sale,  the  horse  has 
any  disease,  which  either  actually  does  diminish  his  natural  usefulness,  so 
as  to  make  him  less  capable  of  work  of  any  description ;  or  which,  in  its 
ordinary  progress,  will  diminish  his  natural  usefulness,  or  if  he  has,  either 
from  disease  or  from  accident,  undergone  any  alteration  of  structure,  that 
either  does  or  in  its  ordinary  effects  will  diminish  his  usefulness,  such  a 
horse  is  unsound  {Kiddell  v.  Burnard,  1842,  9  Mee.  &  W.  670 ;  Coates  v. 
Stephens,  1838,  2  Moo.  &  E.  157).  The  rule  as  to  unsoundness  applies  to 
cases  of  disease  and  accident  which  from  their  nature  are  only  temporary, 
it  not  being  necessary  that  the  disorder  should  be  permanent  and  incurable 
{Elton  V.  Jordan,  1815,  1  Stark.  K  P.  127;  18  E.  E.  754;  Kiddell  v. 
Burnard,  ubi  supra). 

A  vice  is  a  bad  habit,  and  a  bad  habit  to  constitute  vice  must  either  be 
shown  in  the  temper  of  the  horse,  so  as  to  make  him  dangerous,  or  diminish 
his  natural  usefulness;  or  it  must  be  a  habit  decidedly  injurious  to  his 
health  {Scholejield  v.  Bobh,  1839,  2  Moo.  &  E.  210). 

The  soundness  or  unsoundness  of  a  horse  is  a  question  peculiarly  fit  for 
the  consideration  of  a  jury,  and  the  Court  will  not  set  aside  a  verdict  on 
account  of  there  being  a  preponderance  of  evidence  the  other  way  {Lewis  v. 
Peake,  1816,  7  Taun.  153 ;  17  E.  R  275). 

As  to  the  various  diseases,  defects,  or  alterations  in  structure,  and  bad 
habits  which  constitute  unsoundness  or  vice,  see  Oliphant  on  Horses,  5th 
ed.,  pp.  66-102. 
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Warranty. — In  a  contract  of  sale,  unless  the  circumstances  are  such  as 
to  show  a  different  intention,  there  is  an  implied  warranty  of  title  (Sale  of 
Goods  Act,  1893,  s.  12).  Upon  the  sale  of  a  horse,  therefore,  the  law  will 
imply  a  warranty  on  the  part  of  the  seller  that  he  has  a  right  to  sell  it 
{Edwards  v.  Pearson,  1890,  6  T.  L.  R  220).  But  there  is  no  implied 
warranty  of  the  quality  of  the  horse,  unless  there  are  some  circumstances 
beyond  the  mere  fact  of  the  sale  from  which  it  mav  be  implied  {Chanter  v. 
Hopkins,  1838,  4  Mee.  &  W.  399 ;  Ward  v.  Hohhs,  1878,  4  App.  Cas.  13 ; 
48  L.  J.  C.  P.  281 ;  Sale  of  Goods  Act,  1893,  s.  14).  The  maxim  caveat 
emptor  {q.v.)  is  the  general  rule  applicable  to  sales,  so  far  as  quality  is  con- 
cerned, and  except  there  is  fraud,  or  an  express  warranty,  or  a  warranty  is 
impUed  from  the  circumstances  of  the  sale,  the  buyer  has  no  right  of  action 
against  the  seller  in  the  event  of  the  animal  turning  out  to  be  unsound,  or 
restive,  or  unfit  for  use  {Hill  v.  Balls,  1857,  2  H.  &  K  304;  27  L.  J.  Ex 
45). 

The  reason  laid  down  for  requiring  a  warranty  of  soundness  in  buying  a 
horse  is,  that  it  is  well  known  they  have  secret  maladies  which  cannot 
l^e  discovered  by  the  usual  trials  and  inspections,  and  that  a  warranty 
prevents  the  purchaser  from  being  damnified  by  those  latent  defects  against 
which  no  prudence  can  guard  (1  Eol.  Abr.  90 ;  Jones  v.  Bright,  1829,  5 
Bing.  544).  A  buyer,  therefore,  who  means  to  protect  himself  against  hidden 
defects  should  insist  on  a  warranty,  and  he  is  not  protected  otherwise  unless 
he  can  make  out  fraud  {Ormrod  v.  Huth,  1845,  14  Mee.  &  W.  661). 

The  term  "  warranty  "  means  an  agreement  with  reference  to  goods  which 
are  the  subject  of  a  contract  of  sale,  but  collateral  to  the  main  purpose  of 
such  contract,  the  Ijreach  of  which  gives  rise  to  a  claim  for  damages,  but 
not  to  a  right  to  reject  the  goods  and  treat  the  contract  as  repudiated  (Sale 
of  Goods  Act,  1893,  s.  62,  subs.  (1)). 

No  particular  words  are  necessarv'  to  constitute  a  warranty ;  if  a  man 
says,  "  This  horse  is  sound,"  that  is  a  warranty  {Salmon  v.  Ward,  1825,  2 
Car.  &  P.  211,  per  Best,  C.J.).  It  is  not  necessary  that  the  seller  should 
say  "  I  warrant " ;  it  is  sufficient  if  he  says  that  the  article  is  of  a  particular 
quality,  or  is  fit  for  a  particular  purpose  {Jones  v.  Bright,  1829,  3  Moo.  &  P. 
173,  per  Best,  C.J.).  The  general  rule  laid  down  by  Bayley,  J.,  is,  that  what- 
ever the  seller  represents  at  the  time  of  sale  is  a  warranty  (  Wood  v.  Smith, 
1829,  4  Car.  &  P.  45).  Therefore,  if  a  person  at  the  time  of  sale  says, "  You 
may  depend  upon  it  the  horse  is  perfectly  quiet  and  free  from  Wee,"  it  is  a 
warranty  {Cave  v.  Colman,  1828,  3  Moo.  &  E.  2).  Words,  however,  of  expec- 
tation and  estimate  only  do  not  amount  to  a  warranty  {M'Connel  v.  Murphy, 
1873,  L.  E.  5  P.  C.  203*:  28  L.  T.  713).  A  sound  price  is  not  tantamount 
to  a  warranty  of  soundness  {Parkinson  v.  Lee,  1802,  2  East,  323 ;  6  E.  E. 
429).  A  warranty  may  be  either  general  or  qualified.  A  general  warranty 
is  an  unconditional  undertaking  that  the  horse  really  is  what  the  wairantor 
professes  it  to  be  (Oliphant,  5th  ed.,  110).  If  a  person  at  the  time  of  the 
sale  says,  "  I  never  warrant,  but  he  is  sound  so  far  as  I  know,"  it  is  a 
qualified  warranty,  and  an  action  for  the  breach  of  it  may  be  maintained 
by  the  purchaser,  if  it  can  be  proved  that  the  seller  knew  of  the  unsoundness 
(  Wood  V.  Smith,  1829, 4  Car.  &  P.  45 ;  Binder  v.  Button,  1862,  7  L.  T.  269). 

By  the  conditions  of  sale  at  repositories  and  public  auctions,  a  specified 
short  time  is  usually  allowed,  within  which  the  buyer  must  give  notice  of  any 
breach  of  wan-anty.  If  he  neglects  to  do  this,  he  has  no  remedy,  unless 
such  condition  has  been  rendered  inoperative  by  fraud  or  artifice.  Where 
a  warranty  was  to  last  until  noon  of  the  following  day,  when  the  sale  was 
to  become  complete,  littledale,  J.,  said,  "  The  warranty  here  was  as  if  the 
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vendor  had  said,  '  After  twenty-four  hours  I  do  not  warrant ' ;  such  a 
stipulation  is  not  unreasonable"  {BywaUr  v.  Richardson,  1834,  1  Ad.  &  E. 
508 ;  see  also  Chapman  v.  Gioytlicr,  1866,  L.  E.  1  Q.  B.  463 ;  35  L.  J.  Q.  B. 
142;  HincMiffe  v.  Barwick,  1880,  5  Ex.  D.  177 ;  49  L.  J.  Ex.  495,  C.  A.). 

The  purchaser,  however,  may  return  the  horse  at  any  time  within  that 
specified  in  the  conditions  of  sale,  even  though  he  has  notice  of  the  breach 
of  warranty  before  he  removes  the  horse,  and  the  latter,  through  an 
accident  having  happened  to  it  whilst  it  was  in  his  possession,  but  not  by 
his  default,  becomes  depreciated  in  value  {Head  v.  Tattersall,  1871,  L.  E.  7 
Ex.  7  ;  41  L.  J.  Ex.  4).  But  the  mere  fact  of  the  contract  of  sale  containing 
a  condition  for  the  return  of  the  horse  within  a  specified  short  time,  in  the 
event  of  its  not  answering  the  warranty  given,  will  not  deprive  the  buyer 
of  his  remedy  for  the  breach,  if  the  performance  has  become  impossible 
without  any  fault  on  the  part  of  the  seller  {Taylor  v.  Caldiuell,  1863,  3  B.  & 
S.  826 ;  see  also  Chapman  v.  Withers,  1888,  20  Q.  B.  D.  824 ;  57  L.  J.  Q.  B. 
457). 

Where  there  is  any  suspicious  place  apparent  to  the  parties  which  they 
discuss,  or  if  the  seller  knows  of  some  defect  and  does  not  wish  to  answer 
for  any  unsoundness  which  may  proceed  from  it,  he  should  give  a  warranty 
specially  exempting  his  liability  for  any  unsoundness  which  may  proceed 
from  the  defect  in  question  {Jones  v.  Cowley,  1825,  4  Barn.  &  Cress.  445; 
Hemming  v.  Parry,  1834,  6  Car.  &  P.  580),  or  expressly  state  what  he 
warrants. 

A  warranty  need  not  be  in  writing,  but  it  is  obviously  safer  to  take  a 
written  warranty,  which  should  comprehend  not  only  soundness,  but  freedom 
from  vice,  and  also  quietness  and  age,  if  necessary  (Oliphant,  5th  ed.,  113). 
The  parties  are  bound  by  the  written  warranty  alone,  unless  some  fraud 
can  be  shown;  and  even  if  there  be  a  representation  it  does  not  avail 
{Pickering  v.  Dawson,  1813,  4  Taun.  785). 

According  to  Blackstone  (3  Com.  165),  "  A  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty,  and  not  to  things  in  future,  as 
that  a  horse  is  sound  at  the  time  of  buying  him,  not  that  he  will  be  sound 
two  years  hence."  But  a  future  event  may  be  warranted  if  there  be  an 
express  undertaking  to  that  effect  {Eden  v.  Parkinson,  1781,  Doug.  732  a) ; 
and  it  makes  no  difference  whether  the  warranty  be  made  at  the  time  of 
sale  or  before  sale,  so  long  as  the  sale  is  made  on  the  faith  of  the  warranty 
{Pasley  v.  Freeman,  1789,  3  T.  E.  59 ;  1  E.  E.  634). 

If  a  man  sells  a  horse  generally,  he  warrants  no  more  than  that  it  is  a 
horse.  But  if  the  buyer  asks  for  a  horse  to  carry  a  lady,  or  to- drive  in  a 
particular  carriage,  he  who  knows  the  qualities  of  the  animal  and  sells, 
undertakes  on  every  principle  of  honesty  that  it  is  fit  for  the  purpose 
indicated ;  but  if  it  should  turn  out  that  the  horse  was  vicious,  or  had  never 
been  in  harness,  the  buyer  would  be  entitled  to  recover,  on  proving  that  it 
was  unfit  for  the  purpose  for  which  it  was  sold  {Jones  v.  Bright,  1829,  5 
Bing.  544;  see  also  Jones  v.  Just,  1868,  L.  E.  3  Q.  B.  197). 

In  all  cases  of  warranty  as  to  the  quality  of  the  thing  sold,  as,  for 
instance,  where  a  horse  is  warranted  sound  or  the  like,  the  warrantor 
undertakes  that  it  is  true  at  the  time  of  making  it ;  and  the  law  annexes  a 
tacit  contract  that  if  it  be  otherwise  than  warranted,  the  seller  shall  make 
compensation  to  the  buyer  {Fielder  v.  Starkin,  1788,  1  Black.  H.  17 ;  2  E.  E. 
700).  From  this  it  follows  that  the  seller  will  be  liable  for  any  latent 
defect,  i.e.  for  all  faults,  known  or  unknown  to  him,  inconsistent  with  the 
warranty  {Parkinson  v.  Lee,  1802,  2  East,  821 ;  6  E.  E.  429). 

Where  a  horse  is  sold  with  a  warranty,  any  fraud  at  the  time  of  he  sale 
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will  avoid  the  contract,  though  it  is  not  on  any  point  included  in  the 
warranty  {Stewart  v.  Cocsvelt,  1823, 1  Car.  &  P.  23).  But  the  contract  is  not 
avoided  by  some  immaterial  representation  in  the  warranty  proving  untrue, 
e.g.  by  a  misrepresentation  as  to  the  place  from  which  the  horse  was  brought 
{Gedd^s  v.  Pennington,  1817,  5  Dow,  163). 

The  servant  of  a  private  owner  intrusted  with  the  sale  of  a  horse  on  one 
particular  occasion  has  no  implied  authority  to  warrant  {Brady  v.  Todd, 
1861,  9  C.  B.  N.  S.  592 ;  30  L.  J.  C.  P.  223),  except  where  the  sale  takes 
place  at  a  fair  or  other  public  mart  {Alexander  v.  Gibson,  1811,  2  Camp. 
555;  11  E.  E.  797:  Brooks  v.  Hassall,  1883,  49  L.  T.  569).  But  in  the 
case  of  a  sale  by  the  servant  of  a  horsedealer  there  is  an  implied  authority 
to  warrant  wherever  the  sale  may  take  place  {Howard  v.  Sheward,  1866, 
L.  E.  2  C.  P.  148 :  36  L.  J.  C.  P.  42) ;  and  the  latter  will  be  bound  by  a 
warranty  given  by  his  servant,  even  though  he  has  expressly  forbidden  him 
to  give  one  {Pickering  v.  Busk,  1812,  15  East,  45 :  13  E.  E.  364). 

A  general  warranty  does  not  cover  patent  defects,  as  if  a  horse 
warranted  perfect  be  minus  an  eye  or  a  tail  (2  Black.  Com.  165) ;  as  in  such 
cases  the  maxim  caveat  emjitor  applies.  But  bhndness  or  a  serious  defect 
in  the  sight  is  not  necessarily  a  patent  defect,  as  in  the  case  of  "  glass  eye  " 
{Southerne  v.  Howe,  1618,  2  Eol.  Eep.  5),  or  convexity  of  the  eye 
{Holyday  v.  Morgan,  1858,  28  L.  J.  Q.  B.  9),  and  such  defects  would  there- 
fore be  covered  by  a  general  warranty  of  soundness. 

The  conclusion  to  be  drawn  from  the  cases  on  this  subject  appears  to  be, 
that  the  patent  defects,  which  the  warranty  does  not  cover,  must  be  so 
manifest  and  palpable,  as  to  be  necessarily  within  the  knowledge  and  appre- 
hension of  the  buyer,  and  also  such  defects  as  at  the  time  of  the  sale  either 
are,  or  will  inevitably  produce,  an  imsoundness  (OUphant,  5th  ed.,  p.  131). 

Where  there  is  a  breach  of  warrant}^  by  the  seller,  the  buyer  is  not  by 
reason  only  of  such  breach  entitled  to  reject  the  horse ;  but  he  may  (a)  set 
up  the  breach  of  warranty  in  diminution  of  the  price ;  or  {h)  maintain  an 
action  against  the  seller  for  damages  for  breach  of  warranty.  The  fact  that 
he  has  set  up  the  breach  of  warranty  in  diminution  of  the  price  does  not 
prevent  him  from  maintaining  an  action  for  the  same  breach  if  he  has 
suffered  further  damage  (Sale  of  Goods  Act,  1893,  s.  53.  See  also  Street 
V.  Blay,  1831,  2  Barn.  &  Adol.  456). 

If  the  warranty  be  imconditional,  the  only  ground  on  which  the  horse 
can  be  returned  is  that  of  fraud  {Street  v.  Blay,  uhi  supra).  If  there  is  a 
condition  in  the  contract  authorising  the  return  of  the  horse  in  the  event  of 
his  not  answering  to  the  warranty,  the  buyer  must  return  him  as  soon  as 
he  ascertains  that  this  is  the  case  {Adam  v.  Richards,  1795, 2  Black.  H.  573  : 
3  E.  E.  508).  Where  the  contract  is  executory  only,  as  where  a  horse  is 
ordered  of  a  party,  and  he  contracts  to  supply  one  for  a  particular  purpose, 
the  buyer  may  rescind  the  contract  after  he  has  received  the  horse,  if  he 
does  not  answer  that  purpose,  provided  he  has  not  kept  it  longer  than  was 
necessary  for  trial,  or  exercised  the  dominion  of  an  owner  over  it,  as  by 
selling  it  {Street  v.  Blay,  ubi  supra.  See  also  Sale  of  Goods  Act,  1893,  s.  11, 
subs.  (1)). 

Where  a  breach  of  warranty  has  taken  place,  the  buyer  should,  in  an 
ordinary  case,  tender  the  horse  back  to  the  seller  immediately  on  discovering 
the  breach,  and  so  entitle  himself  to  be  repaid  the  expenses  he  has  been 
put  to  in  keeping  him  {Ohesterman  v.  Zajnb,  1834,  2  Ad.  &  E.  129  ;  Cross  v. 
Bartlett,  1 829,  3  Moo.  &  P.  542) ;  and  if  the  seller  receives  him  back  there 
will  be  a  mutual  rescission  of  the  contract  (  Watson  v.  Bournes,  1778,  Doug. 
24).     But  where  the  seller  refuses  to  take  the  horse,  he  should  be  sold  as 
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soon  as  possible  by  public  auction  {Caswell  v.  Coare,  1809,  Taun.  566 ;  10 
R  R  606).  If  the  buyer  does  not  wish  to  tender  the  horse,  he  should  at 
any  rate  give  notice  of  the  breach  of  warranty,  as  his  omission  to  do  so 
will  raise  a  strong  presumption  that  the  defect  complained  of  did  not  exist 
at  the  time  of  the  sale  {Fielder  v.  Starkin,  1788,  1  Black.  H.  17 ;  2  R.  R. 
700).  But  where  the  breach  of  warranty  can  be  clearly  proved,  the  length 
of  time  before  notice  does  not  appear  material  {Pateshall  v.  Tranter,  1835, 
3  Ad.  &  E.  103). 

The  measure  of  damages  for  breach  of  warranty  is  the  estimated  loss 
directly  and  naturally  resulting  in  the  ordinary  course  of  events  from  the 
breach.  In  the  case  of  breach  of  warranty  of  quality,  such  loss  is  primd 
facie  the  difference  between  the  value  of  the  horse  at  the  time  of  delivery 
to  the  buyer  and  the  value  it  would  have  had  if  it  had  answered  to  the 
warranty  (Sale  of  Goods  Act,  1893,  s.  53,  subss.  (2),  (3)). 

If  the  horse  has  been  returned  and  no  special  loss  has  accrued,  tlie 
damages  consist  of  the  price  paid  {Caswell  v.  Coare,  1809,  1  Taun.  566 ; 
11  R.  R.  668).  If  it  has  not  been  returned,  the  measure  of  damages  will  be 
the  difference  between  its  value  with  the  defect  warranted  against  and  the 
value  it  would  have  borne  without  the  defect  {Jones  v.  Just,  1868,  L.  R.  3 
Q.  B.  197). 

Hiring  Horses. — If  a  horse  is  let  out  for  hire  for  the  purpose  of  per- 
forming a  particular  journey,  the  party  letting  warrants  that  it  is  fit,  and 
proper,  and  competent  for  the  journey  {Chew  v.  Jones,  1847,  10  L,  T.  231  ; 
see  also  Hyman  v.  Nye,  1881,  6  Q.  B.  D.  685).  Even  though  a  particular 
horse  has  been  selected  out  of  the  owner's  stables,  it  makes  no  difference,  as 
it  must  be  supposed  that  all  are  fit  for  their  work  {Cliew  v.  Jones,  uhi  supra). 
If  the  hirer  treats  the  horse  as  any  prudent  man  would  act  towards  his  own 
horse,  he  is  not  answerable  for  any  damage  the  horse  may  receive  {Cooper 
V.  Burton,  1811,  3  Camp,  bn;  13  R  R.  736).  But  he  is  answerable  at  all 
events  if  he  keeps  the  horse  after  the  stipulated  time,  or  uses  it  differently 
from  his  agreement  (Jones  on  Bailments,  121).  If  he  hires  a  horse  to  go 
from  A.  to  B.,  he  ought  to  go  by  the  usual  road ;  for  if  he  makes  a  material 
deviation,  and  any  damage  ensues,  he  would  appear  to  be  liable  for  it  at  all 
events  {Davis  v.  Garrett,  1830,  6  Bing.  716).  Where  there  has  been  no 
material  deviation,  and  the  horse  has  not  been  kept  after  the  stipulated  time, 
there  must  be  positive  proof  of  negligence  to  fix  the  hirer.  If,  therefore,  an 
action  is  brought  against  him  for  using  a  hired  horse  so  negligently  that  it 
broke  its  knees,  it  will  not  be  sufficient  for  the  plaintiff  merely  to  show  that 
the  horse  was  a  good  horse,  and  was  not  in  the  habit  of  falling  {Cooper  v. 
Burton,  uhi  siq^ra).  If  the  horse  falls  lame  on  the  journey,  the  hirer  may 
abandon  him  at  any  place  where  he  turns  out  unfit,  and  give  notice  of  the 
fact  to  the  party  letting  liim  out,  whose  duty  it  is  to  send  for  him  {Cheiv  v. 
Jones,  1847,  10  L.  T.  231,  per  Pollock,  C.B.).  Where  the  horse's  strength 
is  exhausted,  and  it  has  refused  its  feed,  the  hirer  has  no  right  to  pursue  his 
journey  with  it  {Bray  v.  Mayne,  1818,  1  Gow,  1 ;  21  R.  R  786).  The  cure 
of  a  hired  horse  is  at  the  expense  of  the  owner  if  it  is  taken  sick  on  the 
journey  agreed  upon,  without  the  fault  of  the  hirer  (Story  on  Bailments, 
258).  But  if  the  latter  prescribes  medicines  for  it,  he  is  answerable  for  any 
improper  treatment,  as  his  proper  course  is  to  call  in  a  veterinary  surgeon 
{Dean  v.  Keate,  1811,  3  Camp.  4;  13  R  R  735).  If  a  hired  horse  is 
injured  owing  to  the  negligence  of  the  hirer's  servant,  the  hirer  will  be  liable 
to  make  good  the  damage  to  the  owner,  and  it  makes  no  difference  that  the 
servant  was  acting  beyond  the  scope  of  his  authority  at  the  time  the  accident 
occurred  {Coup6  Co.  v.  Maddich,[l^^r\  2  Q.  B.  418;  65  L.  J.  Q.  B.  676). 
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If  a  man  hires  a  carriage  and  any  number  of  horses  and  the  owner 
supplies  the  driver,  the  hirer  is  discharged  from  all  attention  to  the  horses, 
and  is  therefore  not  answerable  for  any  damage  done  by  the  neghgence  of 
the  owner's  servant  (Samuel  v.  WHght,  1805,  5  Esp.  265 ;  Smith  v.  Lavyrence, 
1828,  2  Man.  &  E.  K.  B.  1).  So,  if  he  hires  horses  to  draw  his  own  carriage 
to  a  certain  place  {Bean  v.  Branthwaite,  1803,  5  Esp.  35),  or  to  be  driven 
about  by  the  owner's  servant  wherever  the  hirer  pleases,  and  for  which  he 
gives  him  a  gratuity  {Laugher  v.  Pointer,  1826,  5  Bam.  &  Cress.  558 ; 
Quarmati  v.  Burnett,  1840,  6  Mee.  &  W,  499 :  see  also  Jones  v.  Corpar-ation 
of  Liverpool,  1885,  14  Q.  B.  D.  890). 

The  hirer  of  a  horse  or  carriage  is  liable  for  damage  occasioned  by  the 
negligence  of  himself  or  his  servant ;  and  where  two  persons  hire  a  horse  and 
carriage,  they  are  both  answerable  for  any  damage  occasioned  by  the  negligent 
driving  of  one  of  them ;  but  if  the  hiring  be  by  one  only,  the  other,  who  is 
a  mere  passenger,  is  not  Hable  {Davey  v.  ChamherlaiTie,  1802,  4  Esp.  249). 

There  may  be  special  circumstances  which  may  render  the  hirer  of  job 
horses  and  servants  responsible  for  the  neglect  of  a  servant,  though  he  is 
not  so  by  the  general  relation  of  master  and  servant,  e.g.  if  he  takes  the 
actual  management  of  the  horses,  or  orders  the  servant  to  drive  in  a 
particular  manner  which  occasions  the  damage  complained  of  {Quarman  v. 
Burnett,  1840,  6  Mee.  &  W.  499,  per  Parke,  B.).  Where  a  carriage  and 
horses  are  hired,  and  the  driver  is  a  servant  of  the  owner,  if  the  hirer  is 
sitting  outside,  and  has  a  view  of  the  proceedings,  and  does  not  interfere  to 
prevent  their  misconduct,  and  an  injury  ensues,  he  is  a  co-trespasser  with 
them,  for  by  not  endeavouring  to  stop  their  improper  proceedings  he  has 
adopted  their  conduct  as  his  own  {M'Laughlin  v.  Pryor,  1842,  4  Sco.  N.  E. 
655).  It  is  always  a  question  for  the  jury  whether  the  driver  is  acting  as 
servant  for  the  hirer  or  owner ;  each  case  of  this  class  must  therefore  depend 
upon  its  own  circumstances  {Brady  v.  Giles,  1835,  1  Moo.  &  E.  496,  per 
Lord  Abinger). 

Borroiuing  Horses. — Tlie  duties  of  the  lender  and  borrower  of  a  horse  are 
in  some  degree  correlative.  The  horse  must  be  taken  to  be  lent  for  the 
purpose  of  a  beneficial  use  by  the  borrower;  the  latter  therefore  is  not 
responsible  for  reasonable  wear  and  tear ;  but  he  is  for  negUgence,  misuse, 
or  gross  want  of  skill  in  the  use,  and  above  all  for  fi-aud.  On  the  other 
hand,  the  lender  is  responsible  for  defects  in  the  horse,  with  reference  to 
the  use  for  which  he  knows  the  loan  is  accepted,  of  which  he  is  aware,  and 
owing  to  which  the  borrower  is  injured  (see  Blachmore  v.  Bristol,  etc..  Bury. 
Co.,  1858,  27  L.  J.  Q.  B.  167,  per  Coleridge,  J.).  The  owner  of  a  horse  is 
therefore  responsible  if,  knowing  it  to  be  vicious  and  unmanageable,  he 
lends  it  to  a  person  who  is  ignorant  of  its  bad  qualities,  and  the  rider,  using 
ordinary  care,  is  thrown  from  it  and  injured  {ibid.).  If  the  lender  has  not 
been  deceived  but  perfectly  knew  the  quality  as  well  as  the  age  of  the 
borrower,  he  must  be  supposed  to  have  demanded  no  higher  skill  than  that 
of  which  such  a  person  was  capable  (Jones  on  Bailments,  65).  The 
borrower  is  bound  to  use  such  slall  as  he  actually  possesses,  or  may  be 
implied  from  his  profession  or  situation  (Wilson  v.  Brett,  1843,  11 
Mee.  &  W.  113).  He  is  not  hable  to  the  owner  for  an  injury  due  to  the 
neghgence  of  a  stranger  (Claridge  v.  South  Staffordshire  Tramway  Co., 
[1893]  1  Q.  B.  422).  The  use  is  to  be  confined  to  the  borrower,  unless  a 
more  extensive  use  can  be  imphed  from  other  circumstances,  such,  for 
instance,  as  lending  the  horse  on  trial  (Camoys  v.  Scurr,  1840,  9  Car.  &  P. 
o86).  A  borrowed  horse  therefore  cannot  be  used  by  a  servant  (Bringloe 
V.  Morricc,  1675,  3  Salk.  271).     It  must  be  used  according  to  the  purpose 
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for  which  it  is  lent,  or  the  borrower  will  be  liable  for  any  accident  which  may 
happen  to  it,  whether  by  his  default  or  not  (Noy's  Maxims,  91).  The 
borrower  is  bound  to  feed  the  horse  during  the  time  of  the  loan  {Handford 
V.  Palmer,  1820,  B.  &  B.  359),  and  if  it  is  returned  out  of  condition  he 
may  be  called  upon  to  prove  that  he  fed  it  properly,  and  that  the  falling  off 
in  condition  did  not  arise  from  any  neglect  on  his  part  {Bray  v.  Mayne, 
1813,  1  Gow,  1 ;  21  R  R  786). 

Horsebreaker,  etc. — A.  horsebreaker  is  liable  for  any  damage  which 
through  his  negligence  may  happen  to  the  horse  he  is  breaking  (Lib. 
Plac.  25). 

The  horsebreaker  by  whose  skill  the  horse  is  rendered  manageable  has 
a  lien  upon  him  in  respect  of  his  charges ;  and  such  lien  being  consistent 
with  the  principles  of  natural  equity,  is  favoured  by  the  law,  which  in  such 
case  is  construed  liberally  {Scarfe  v.  Morgan,  1838,  4  Mee.  &  W.  276).  In 
like  manner,  the  labour  and  skill  employed  on  a  racehorse  by  a  trainer  are 
a  good  foundation  for  a  lien.  But  if  by  usage  or  contract  the  owner  may 
send  the  horse  to  run  at  any  race  he  chooses,  and  may  select  the  jockey,  the 
trainer  has  no  continuing  right  of  possession,  and  consequently  no  lien 
{Forth  V.  Simpson,  1849,  13  Q.  B.  680 ;  see  also  Jackson  v.  Cummins,  1839,  5 
Mee.  &  W.  350).  The  owner  of  a  stallion  is  also  entitled  to  a  specific  lien 
on  the  mare,  in  respect  of  his  charge  for  covering  her  {Scarfe  v.  Morgan, 
1838,  4  Mee.  &  W.  270). 

As  to  carrying  horses,  see  Animals;  Carriek;  see  also  Agistment; 
Farrier;  Innkeeper;  Livery  Stable;  Negligent  Driving;  Quiet  in 
Harness;  Eule  of  the  Eoad;  Veterinary  Surgeon. 

[Authority. — Oliphant  on  Horses,  5th  ed.,  by  C.  E.  Lloyd. 


Hosiery  Manufactures. — The  Hosiery  Manufacture  Wages 
Act,  1874  (37  &  38  Vict.  c.  38),  provides  that  all  wages  in  the  hosiery 
manufacture  are  to  be  paid  in  the  current  coin  of  the  realm,  without  any 
deduction  or  stoppage  of  any  description  whatever  except  for  bad  and  dis- 
puted workmanship  (s.  1).  All  contracts  to  stop  wages  and  all  contracts 
for  frame  rents  and  charges  between  employers  and  artificers  are 
illegal,  null  and  void  (s.  2),  and  no  action,  suit,  or  set-off  between 
employer  and  artificer  is  to  be  allowed  for  any  such  deduction  or  on 
any  such  contract  (s.  5),  but  this  is  not  to  prevent  the  recovery  by  the 
employer  of  any  debt  due  to  him  by  the  artificer  (s.  6).  As  to  penalties 
for  illegal  deductions  (s.  3)  or  illegal  use  of  frames  (s.  4),  see  article 
County  Courts,  vol.  iii.  at  p.  547 ;  and  note  that  deduction  of  fines  for 
absence  without  permission  is  not  within  sec.  3,  supra  { Willis  v.  Thorp,  1875, 
L,  E.  10  Q.  B.  383).  For  the  purposes  of  the  Act — (1)  all  workmen, 
labourers,  and  other  persons  in  any  manner  engaged  in  the  performance  of 
any  employment  or  operation  of  what  nature  soever  in  or  about  a  hosiery 
manufacture  are  "  artificers " ;  (2)  all  masters,  foremen,  managers,  clerks, 
contractors,  sub-contractors,  middlemen,  and  other  persons  engaged  in  the 
hiring,  employment,  or  superintendence  of  the  labour  of  any  such  artificers 
are  "  employers "  ;  (3)  any  money  or  other  thing  had  or  contracted  to  be 
paid,  delivered,  or  given  as  recompense  for  any  labour  is  the  "  wages "  of 
such  labour ;  and  (4)  any  agreement,  understanding,  etc.,  on  the  subject  of 
wages,  whether  oral  or  written,  direct  or  indirect,  to  which  the  employer  and 
artificers  are  parties  or  are  assenting,  or  by  which  they  are  mutually  bound 
to  each  other,  or  whereby  either  of  them  has  endeavoured  to  impose  an 
obligation  on  the  other,  is  a  contract  (s.  7). 
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Hospila-Is. — Hospitals  are  eleemosynary  institutions  designed  for 
the  benefit  of  poor  and  indigent  persons.  In  law  the  term  "  hospital " 
includes  both  hospitals,  popularly  so  called,  and  colleges.  In  Philips  v. 
Bury,  1788,  2  T.  K.  346,  Holt,  C.J.,  said  (p.  353) :  "  There  is  no  manner 
of  difference  between  a  college  and  an  hospital,  except  only  in  degree  ;  an 
hospital  is  for  those  that  are  poor  and  mean  and  lowly  and  sickly ;  a  college  is 
for  another  sort  of  indigent  persons,  but  it  hath  another  intent,  to  study  in, 
and  breed  up  persons  in  the  world,  that  have  not  otherwise  to  live ;  but  still 
it  is  as  much  within  the  reason  of  hospitals."  This  article,  however,  will  be 
confined  to  hospitals  in  the  popular  sense,  that  is,  institutions  for  the 
reception  and  treatment  of  the  sick  and  infirm.  For  colleges,  see  titles 
College;  Charities. 

Prior  to  the  Eeformation,  hospitals  were  imder  the  care  of  the  clergy ; 
and  at  the  Eeformation  certain  monastic  and  church  property  was  set  apart 
for  the  use  of  the  sick.  Instances  of  such  dedication  occur  in  the  case  of 
several  of  the  London  hospitals,  e.g.  St.  Bartholomew's.  In  the  reign  of 
EHzabeth  such  institutions  were  much  favom'ed.  By  14  Eliz.  c.  14 
gifts  to  hospitals  were  rendered  valid  notwithstanding  any  misnomer, 
and  by  39  EHz.  c,  5  persons  seised  of  estates  in  fee-simple  were  enabled  at 
any  time  within  twenty  years  after  the  passing  of  the  Act,  by  deed  en- 
rolled, to  erect,  found,  and  estabUsh  hospitals,  which,  however,  must  be 
endowed  ^^ith  lands,  etc.,  of  the  yearly  value  of  £10  at  least,  such  hospitals 
to  be  incorporated  and  have  power  to  purchase  and  hold  lands  of  the  yearly 
value  of  £200,  and  be  governed  in  the  manner  prescribed  by  the  founder. 
Leases  might  be  granted  of  the  lands  belonging  to  the  hospitals  for  any 
term  not  exceeding  twenty-one  years,  but  their  ahenation  was  prohibited. 
This  statute  was  made  perpetual  by  21  Jac.  l  c.  1,  and  is  still  in 
force. 

Hospitals  may  be  divided  into  those  which  are,  and  those  which  are  not, 
rate  supported. 

In  the  first  class  fall  those  under  the  control  of  the  poor  law  authorities, 
viz.  those  attached  to  many  workhouses,  and  the  asylimis  under  the  control 
of  the  Metropolitan  Asylimis  Board  (see  Asylums  Boards);  likewise 
included  in  this  class  are  public  limatic  asylums  (see  Asylums),  hospitals 
provided  under  the  Pubhc  Health  Act,  1875,  s.  131,  under  the  Pubhc 
Health  (London)  Act,  1891,  s.  75,  and  under  the  Isolation  Hospitals  Act, 
1893.  In  most  of  these  cases  the  authorities  are  empowered  either  to  pro- 
vide hospital  accommodation  themselves  or  to  contract  with  existing  public 
hospitals  for  the  reception  of  patients.  Within  the  metropolis,  for  example, 
guardians  may,  with  the  consent  of  the  Local  Government  Board,  so  contract 
with  hospitals  (MetropoUtan  Poor  Amendment  Act,  1869, s.  16),  and  guardians 
generally  are  empowered,  with  the  like  consent,  to  subscribe  towards  the 
support  and  maintenance  of  such  hospitals  (Poor  Law  Act,  1879,  s.  10). 
Similarly,  under  the  Public  Health  Act,  1875,  s.  131,  and  the  Public 
Health  (London)  Act,  1891,  s.  75,  the  same  discretionary  power  is  given. 
The  case  of  isolation  hospitals  is  the  subject  of  special  legislation.  By  the 
Isolation  Hospitals  Act,  1893,  power  is  conferred  on  county  councils,  on  the 
application  of  any  of  the  local  authorities  mentioned  in  the  Act,  or  on  the 
requisition  of  any  number  of  ratepayers  not  less  than  twenty-five,  and  after 
holding  a  local  inquiry,  if  thought  fit,  to  pro\dde  isolation  hospitals  for  the 
reception  and  treatment  of  persons  suffering  from  infectious  diseases. 
Such  hospitals  are  managed  by  hospital  committees  appointed  by  the 
county  councils,  and  these  committees  are  empowered  to  provide  ambulances 
and  make  arrangements  for  the  training  of  nurses,  etc.     The  expenses  of 


234      •  HOSPITALS 

these  hospitals  are  defrayed  out  of  the  rates  so  far  as  not  covered  by  the 
sums  paid  by  patients  or  recovered  from  guardians  in  respect  of  pauper 
patients. 

Hospitals  not  supported  by  rates  may  be  kept  up  either  by  endowments 
(see  Chakities)  or  ])y  subscriptions.  Being  like  other  private  institutions 
governed  by  their  own  rules,  little  need  be  said  of  them  here,  except  in 
the  case  of  lying-in  hospitals,  which  are  the  subject  of  special  legislation, 
their  institution  and  regulation  being  governed  by  13  Geo.  Ii.  c.  82,  which 
provides  that  before  such  a  hospital  can  be  established  a  licence  must  be 
obtained  in  that  behalf  from  justices  sitting  in  general  Quarter  Sessions 
(s.  1).  The  governors  or  masters  of  such  hospitals  before  admitting  any 
woman  as  a  patient  are  required  to  take  her  before  a  justice,  who  is  to 
examine  her  on  oath  as  to  whether  she  is  married  or  single  (s.  10),  unless 
she  can  produce  an  affidavit  showing  this  (s.  11).  Notice  is  to  be  given 
of  the  birth  of  every  bastard  child  in  such  hospitals  to  the  overseers  or 
churchwardens  at  least  four  days  before  the  mother  is  discharged,  and  such 
overseers  or  churchwardens  are  required  to  attend  at  the  hospital  and  have 
the  woman  examined  by  a  justice  as  to  her  last  settlement  (s.  12). 

The  Foundling  Hospital,  London,  was  incorporated  by  royal  charter  in 
1739  "  for  the  maintenance  and  education  of  exposed  and  deserted  young 
children."  The  powers  conferred  by  the  charter  were  confirmed  and 
amplified  by  the  statute  passed  in  the  following  year,  13  Geo.  ii.  c.  29, 
which  enlarged  the  powers  of  management  and  provided  for  the  employ- 
ment of  children  educated  in  the  institution  (see  Ency.  Britt.,  9th  ed., 
s.v.  "  Foundling  Hospitals  "). 

NuisaTice  created  hy  Hospitals,  etc. — The  fact  that  the  erection  of  a 
hospital  by  a  public  authority  is  authorised  by  statute  affords  no  protection 
to  the  authority  erecting  the  same  if  a  nuisance  is  thereby  created  {Metro- 
politan Asylum  District  v.  Hill,  1881,  6  App.  Cas.  193).  In  Tod-Hcathj  v. 
Benham,  1888,  40  Ch.  D.  80,  the  use  of  premises  as  a  hospital  for  the 
treatment  of  out-patients  suffering  from  skin  diseases  was  restrained  as  a 
breach  of  a  covenant  against  carrying  on  certain  trades  or  doing  any  act 
"  which  shall  or  may  be  or  grow  to  the  annoyance,  nuisance,  grievance,  or 
damage  of  the  lessor,  his  heirs  or  assigns,  or  the  inhabitants  of  the 
neighbouring  or  adjoining  houses."  It  was  there  decided  that  it  was 
sufficient  in  order  to  obtain  an  injunction  to  show  that  sensible  people  felt 
a  reasonable  apprehension  of  risk  and  interference  with  the  enjoyment  of 
their  houses,  without  proving  actual  risk  of  infection.  A  hospital  is  a 
"business  "  within  the  terms  of  a  covenant  not  to  use  the  demised  premises 
for  any  business,  where  patients  pay  according  to  their  means  {Bramwell  v. 
Lacy,  1879,  10  Ch.  D.  691). 

Liability  of  Hospital  Authorities  for  Treatment  of  Patients. — Patients 
are  bound  while  they  remain  in  a  hospital  to  submit  to  the  rules  thereof, 
and  they  are  entitled  to  be  treated  with  reasonable  skill.  They  can 
therefore  maintain  an  action  against  a  surgeon  or  medical  practitioner  for 
not  using  such  a  degree  of  skill,  but  whether  they  have  in  like  circumstances 
a  right  to  maintain  an  action  against  the  hospital  authorities  has  not  been 
decided  in  England,  although  it  has  been  held  in  the  United  States  and  in 
New  Zealand  that  they  cannot  (see  Beven,  Negligence  in  Laiv,  2nd  ed., 
voL  ii.  pp.  1406  et  seq.).  In  a  recent  case  in  Ireland  (Dunbar  v.  Ardee 
Union,  [1897]  .2  Ir.  R.  76)  it  was  decided  that  poor  law  guardians  were  not 
answerable  in  damages  in  their  corporate  capacity  for  injuries  caused  by 
the  negligence  of  their  officials  in  the  treatment  of  pauper  patients  in 
workhouse   hospitals,   and    the   principle  of  this  case  would   seem   to   be 
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applicable  to  all  hospital  authorities,  at  all  events  those  provided  under 
statutory  authority. 

ExemptioTis  of  Hospitals. — Unless  wholly  self-supporting,  hospitals  are 
exempt  from  property  tax  and  inhabited  house  duty.  Receipts  for 
donations  or  subscriptions  to  hospitals  are  allowed  by  the  Inland  Eevenue 
authorities  to  be  'given  unstamped.  Hospitals,  however,  have  no  general 
exemption  from  the  pa}Tnent  of  rates  (>S^^.  Thomas'  Hospital  v.  Stratton,  1875, 
L.  E.  7  H.  L.  497). 

[Authm^ities. — Bristowe,  Legal  Handbook  for  Hospital  Authorities; 
Beven  on  Hegligence  in  Zavj,  2nd  ed.] 


Hostage.— See  War. 


Hotchpot  (French,  hochepot;  cp.  Old  Dutch,  hutspot  (Skeat)). — "It 
seemeth  that  this  word  is  in  EngUsh  a  pudding,  for  in  a  pudding  is  not 
commonly  one  thing  alone,  but  one  thing  with  other  things  together  " 
(Littleton,  Ten.  s.  267). 

By  what  Blackstone  calls  "  a  housewifely  metaphor,"  the  term  is  used 
in  law  to  signify  the  minghng  of  property  in  certain  cases,  in  which  a 
person  claiming  to  share  in  a  common  fund  is  bound,  as  a  condition  of  so 
doing,  to  bring  into  the  fimd  other  property  deemed  in  law  to  have  been 
pre\iously  advanced  to  him  in  anticipation  of  his  final  share  in  the  fimd. 
Hotchpot  resembles  in  principle,  and  is  probably  related  in  origin  to  the 
Collatio  Bonorum  of  Eoman  law  {Dig.  37.  6,  and  5.  2.  25  pr.;  Codex,  6.  20). 
The  following  different  cases  of  hotchpot  are  known  to  EngHsh  law. 

1.  At  Common  Law. — "  Where  one  of  several  coparceners  has  had  an 
estate  given  unto  her  in  frankmarriage  (see  Frankmarkiage)  by  her 
ancestor,  ...  in  this  case,  if  lands  descend  from  the  same  ancestor  to  her 
and  her  sisters  in  fee-simple,  she  or  her  heirs  shall  have  no  share  in  them 
unless  they  will  agree  to  divide  the  lands  so  given  in  frankmarriage  in 
equal  proportions  with  the  rest  of  the  lands  so  descending "  (Black. 
Com.,  2nd  ed.,  190).  This  principle  {maritagiuin  cadit  in  partem)  is  referred 
to  in  Bracton  and  in  Britton,  and  is  stated  by  Littleton  {Ten.  s.  271)  to 
have  existed  "  at  common  law  before  the  Statute  of  Westminster  ii."  It 
only  applied  subject  to  these  conditions :  {a)  The  lands  must  be  fee- 
simple,  devoh-ing  on  coparceners  from  a  common  ancestor ;  (6)  tlie  settle- 
ment must  be  by  the  ancestor  and  in  frankmarriage  ;  (c)  hotchpot  was 
not  compulsory,  but  a  condition  of  inheriting  as  coparcener  (Littleton, 
s.  273 ;  but  see  Britton,  iii.  8.  8).  This  form  of  hotchpot  has  become 
obsolete  in  practice,  but  still  exists  in  theory,  since,  the  requisite  conditions 
being  fulfilled,  gifts  of  frankmarriage  are  stHl  perfectly  valid. 

2.  By  Local  Custom. — In  three  cases,  associated  with  the  writ  de 
rationahili  jjarte  bonorum — (1)  in  the  province  of  York  (excepting  the 
diocese  of  Chester),  (2)  in  the  city  of  London,  and  (3)  in  some  parts  of  Wales. 

As  regards  Wales,  there  is  no  authority  beyond  the  reference  in 
7  &  8  Will.  III.  c.  38.  As  regards  York  and  London,  the  customs  were 
expressly  saved  by  the  Statute  of  Distributions  (s.  4),  but,  together  with 
like  customs  "  in  certain  other  parts,"  were  finally  abolished  by  19  &  20 
Vict.  c.  94.  By  the  original  customs,  a  father  could  only  dispose  by  will 
of  part  of  his  personalty  ("  the  dead  man's  part "),  the  rest  ("  the 
orphanage  part ")  being  reserved  to  his  children  by  way  of  legitim.  The 
testamentary   restriction   was   abolished   by  4  &    5  Will.  &  Mary,  c.   2 
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(York),  and  11  Geo.  i.  c.  18  (London),  but  the  customary  succession  to  the 
orphanage  part  remamed,  A  child  claiming  to  share  in  the  latter  had  to 
bring  into  hotchpot  any  advancement  previously  received  from  the  father. 
The  customs  only  applied  to  legal  intestacies  ( Wilkinson  v.  Atkinson, 
1823,  1  Turn,  &  E.  257).  "Advancement"  had  practically  its  present 
meaning.  It  was  confined  to  personalty  by  the  London  custom,  but  by 
the  York  custom  it  extended  to  realty,  and  indeed  the  heir  at  common 
law  (but  not  by  borough-English)  was  altogether  excluded  from  sharing  in 
the  orphanage  part.  It  was  doubtful  whether  if  an  advancement  exceeded 
the  child's  share  in  the  orphanage  part,  the  excess  had  to  be  brought  into 
hotchpot  with  tlie  dead  man's  part  (Toller,  p.  398). 

3.  By  the  Statute  of  Distributions,  sec.  5,  it  is  enacted  that,  "  in  case 
any  child  other  than  the  heir-at-law,  who  shall  have  any  estate  by 
settlement  from  the  said  intestate,  or  shall  be  advanced  by  the  said 
intestate  in  his  lifetime  by  portion  not  equal  to  his  share  which  will  be 
due  to  the  other  children  by  such  distribution  as  aforesaid,  then  so  much 
of  the  surplusage  of  the  estate  of  such  intestate,  to  be  distributed  to  such 
child  or  children  as  shall  have  any  land  by  settlement  from  the  intestate 
or  were  advanced  in  the  lifetime  of  the  intestate,  as  shall  make  the 
estate  of  all  the  said  children  to  be  equal  as  near  as  can  be  estimated ; 
but  the  heir-at-law,  notwithstanding  any  land  that  he  shall  have  by 
descent  or  otherwise  from  the  intestate  is  to  have  an  equal  part  in  the 
distribution  with  the  rest  of  the  children  without  any  consideration  of  the 
value  of  the  land  which  he  hath  by  descent  or  otherwise  from  the  intestate." 

According  to  Lord  Kaymond  (2  P.  Wms.  443),  the  provision  is 
grounded  on  "  the  most  just  rule,  equality,  equity " ;  and  Lord  Kenyon 
(2  P.  Wms.  357)  says  that  it  was  adopted  from  the  custom  of  London. 
The  following  are  the  chief  points  to  be  noted : — {a)  There  must  (semble) 
be  an  actual  legal  intestacy  (Walton  v.  Walton,  1807,  14  Ves.  324;  but 
consider  Harte  v.  Meredith,  1884,  13  L.  K.  Ir.  341,  and  Stewart  v.  Steivart, 
1880,  15  Ch.  D.  543) ;  (&)  the  persons  advanced  must  be  children,  or  else 
remoter  issue  taking  by  representation ;  (c)  the  hotchpot  is  only  in  favour  of 
other  children,  not  of  the  widow  {Kirkudhright  v.  Kirkudhright,  1802, 8  Ves. 
51)  ;  {d)  the  "  advancement "  must  consist  either  of  an  interest  in  land  "by 
settlement  from  the  intestate  "  or  of  a  portion  (see  Portion)  of  personalty 
of  considerable  amount  (not  mere  trivial  presents)  paid  to  "  establish  the 
child  in  life  or  to  make  a  provision  for  him "  ( Jessel,  M.  R,  in  Taylor  v. 
Taylor,  1875,  L.  E.  20  Eq.  155),  and  not  merely  to  meet  current  expenses 
of  maintenance  or  education  (Bac.  Abr.  "  Exors."  K.).  This  includes  con- 
tingent benefits  if  the  contingency  has  happened,  or  in  any  case  if  capable 
of  valuation  and  so  limited  as  to  happen  within  a  reasonable  time.  An 
advancement  by  marriage  settlement  must  be  estimated  on  the  whole  fund 
settled  {Wcyland  v.  Wcyland,  1742,  2  Atk.  635),  (c)  The  advancement 
must  be  made  by  a  complete  divesting  act  of  the  father  {Holt  v.  Frederick, 

1726,  2  P.  Wms.  357)  in  his  lifetime  and  otherwise  than  by  will.  It  need 
not,  however,  take  effect  during  the  father's  lifetime  {Edioards  v.  Freeman, 

1727,  2  P.  Wms.  pp.  435,  440,  and  446).  (/)  "  It  is  left  to  the  election 
of  the  child  whether  he  will  collate  or  not "  {ibid.  p.  449) ;  {g)  the  heir- 
at-law  need  not  bring  into  hotchpot  land  coming  to  him  "  by  descent  or 
otherwise  from  the  intestate,"  although  he  is  accountable  for  advancements 
of  personalty  {Phiney  v.  Fhiney,  1708,  2  Vern.  638),  This  extends  to  heirs 
in  borough-English  {Lutwyche  v,  Lutwyche,  1735,  Ca.  temp.  Talbot,  279) 
and  to  coparceners  (Burn,  Eccl.  Law,  iv,  532). 

4,  By  Express  Direction.  —  A   "  hotchpot   clause "   expressly  directing 
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property  under  certain  circumstances  to  be  brought  into  hotchpot  as  a 
condition  of  sharing  in  a  settled  fund,  is  commonly  inserted  by  conveyancers 
in  settlements  and  wills.  There  are  three  chief  classes  of  cases  in  which  this 
is  done,  i.e.  (1)  to  bring  shares  appointed  under  a  special  power  of  appoint- 
ment or  portioning  into  hotchpot  with  the  imappointed  fund  —  this  is  a 
"  usual "  clause  {Alloway  v.  Alloway,  1843,  4  Dr.  &  War.  380) ;  (2)  in  direct 
gifts  to  a  class,  some  of  whom  may  have  received  advancements  by  way  of 
portions  (cp.  Stxwart  v.  Stewart,  1880, 15  Ch.  D.  539  ;  In  re  Cosier,  [1897]  1  Ch. 
325) ;  (3)  in  similar  cases  to  the  last,  but  where  the  advancements  have 
been  from  extraneous  sources,  and  not  by  way  of  portions  (cp.  Stares  v.  Penton, 
1867,  L.  E.  4  Eci.  40 :  Middleton  v.  Wiridross,  1873,  L.  E.  16  Eq.  212). 

5.  In  Equity. — Co-sureties  claiming  contribution  "must  bring  into 
hotchpot  every  benefit  received  "  {Steel  v.  Dixon,  1881,  17  Ch.  D.  825  :  In  re 
Arcedeckne,  1883,  24  Ch.  D.  709  :  Bcrridge  v.  Berridge,  1890,  44  Ch.  D. 
168). 

[Authorities.— {1)  Bracton,  Dc  Leg.  ff.  22, 77,  and  428  6,  Britton,  iiL  8.  8 ; 
Littleton,  Tenures,  sees.  266-275,  and  Coke's  Commentary,  ibid.;  Cowell's 
Interpreter,  art.  "  Hotchpot " ;  Termes  de  la  Ley,  id. ;  Black.  Com.,  2nd  ed., 
pp.  190  ct  scq.  (2)  Toller,  Exors.  bk.  iii.  ch.  6 ;  Burn's  Eccl.  Law,  9th  ed, 
iv.  pp.  564  et  scq.  (3)  Toller,  id.  ch.  6  ;  Williams'  Exors.,  Pt.  III.  bk.  iv.  ch.  1, 
s.  3  ;  the  judgments  in  Edwards  v.  Freeman,  2  P.  Wms.  435.  (4)  Farwell  on 
Powei-s,  ch.  viii. ;  Yaizey  on  Settlements,  ch.  xiii.  sec.  18 ;  and  for  precedents 
of  forms,  see  Bythewood  and  Jarman,  vols.  vi.  and  \ii, ;  Key  and  Elphinstone, 
vol.  ii. :  Davidson,  vols.  i.  and  iv. ;  vol.  iii.,  Precedents,  etc. ;  Prideaux,  vol.  ii. ; 
Vaizey  on  Settlements.     (5)  De  Colyar  on  ChiaranXees,  p.  361.] 


Hotel . — See  Inn  ;  Innkeeper.  Large  hotels  come  within  the  definition 
of  public  buildings  in  the  LondonBuilding  Act,  1894  (57  &  58  Vict.  c.  ccxiii. 
s.  5  (27)) ;  and  see  London  County  Council  v.  Roioton,  1897,  14  T.  L.  R  113, 
and  London  (County)  Buildings. 


Hour.— See  Time, 

House  Ag^ent. — See  Estate  and  House  Agent. 

Housebote.— See  Estovers. 

Housebreaking^. — See  Burglary. 

House  Duty. — See  House  Tax. 


Householder. — See     Compound     Householder;      Franchise 
.,    (Electoral). 


House    of    Commons. — This  article   deals   solely  with    the 
procedure  and  privileges  of  the  House,     For  qualifications  for  membership 
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and  for  the  right  to  vote  at  a  parliamentary  election,  see  Parliament; 
Franchise  (Electoral). 

The  House  of  Commons  consists  of  670  members,  of  whom  495  are 
returned  by  England  and  Wales,  72  by  Scotland,  103  by  Ireland.  The 
number  was  increased  from  658  to  670  by  48  &  49  Vict.  c.  23. 

(i.)  Officers  of  the  House. — The  Speaker. — When  a  new  Parliament 
meets,  the  Commons  are  summoned  to  the  bar  of  the  House  of  Lords,  and 
are  told  that  before  being  informed  of  the  causes  of  Her  Majesty  calling  the 
Parliament,  members  of  both  Houses  must  be  sworn  and  a  Speaker  chosen. 
The  Speaker,  when  chosen,  proceeds  usually  on  the  following  day  to  the  bar 
of  the  Lords'  House,  accompanied  by  members  of  the  House  of  Commons, 
announces  his  election,  and  submits  himself  to  Her  Majesty's  approbation. 
When  approved,  he  claims  the  privileges  of  the  Commons  (see  infra).  These 
granted,  the  Speaker  and  the  Commons  return  to  the  House  and  take  the 
oath  or  make  affirmation.     (See  Oath,  Parlia:mentary.) 

For  the  position  and  duties  of  the  Speaker,  see  Speaker. 

Deputy  Speaker. — If  health  or  other  causes  prevent  the  Speaker  from 
discharging  the  duties  of  his  office,  a  Deputy  Speaker  may  take  his  place, 
and  his  acts  are  made  valid  by  18  &  19  Vict.  c.  81. 

Chairman  of  Ways  and  Means. — When  the  House  goes  into  Committee 
the  Speaker  leaves  the  chair,  and  the  Chairman  of  Ways  and  Means 
presides.  Though  nominally  Chairman  of  the  Committee  of  Ways  and 
Means,  this  officer,  who  is  a  member  of  the  House  chosen  at  the  commence- 
ment of  each  Parliament,  presides  over  all  committees  of  the  whole  House. 
In  his  absence  his  place  is  taken  by  a  deputy,  from  a  panel  of  five  members 
chosen  for  that  purpose  by  the  Speaker  {Com.  Journ.  151,  p.  47). 

Clerk  of  the  House. — Technically,  "  under  clerk  of  the  Parliaments  in 
attendance  on  the  Commons  "  is  appointed  for  life  by  letters  patent.  He 
records  the  proceedings  and  signs  the  orders  of  the  House,  and  indorses 
bills  to  be  sent  to  the  Lords.  His  two  assistants  are  appointed  by  the 
Crown  on  the  nomination  of  the  Speaker,  and  are  removable  on  address  of 
the  House.  He  is  responsible  for  the  Journals  of  the  House,  which  are 
made  up  from  the  votes  and  proceedings  printed  for  the  use  of  members 
every  day,  after  being  first  passed  by  Mr.  Speaker.  They  record  business 
transacted,  not  speeches  made.  Whether  they  are  records  in  the  judicial 
sense  of  the  word  has  been  doubted,  but  may  probably  be  decided  in  the 
negative  (Anson,  Parliament,  174). 

Serjeant-at-Arms. — Appointed  by  the  Crown  by  letters  patent  to  attend 
on  Her  Majesty  when  there  is  no  Parliament,  and  on  the  Speaker  when  a 
Parliament  is  sitting.  He  attends  the  Speaker  with  the  mace,  and  is  the 
officer  of  the  House  to  keep  order  within  and  to  execute  the  Speaker's 
warrants  outside. 

(ii.)  Procedure  of  the  House. — The  course  of  business  of  the  House  is 
regulated  by  its  own  orders,  recorded  in  the  Journals.  These  orders  are  of 
three  kinds — 

Standing  Orders,  which  are  permanent  and  cannot  be  altered,  nor,  except 
for  special  reasons,  suspended,  without  due  notice ; 

Sessional  Orders,  renewed  at  the  commencement  of  every  session  at  the 
pleasure  of  the  House  ; 

Eesolutions,  which  though  not  passed  for  any  specified  time  nor  declared 
to  be  Standing  Orders,  are  in  many  cases  observed  as  customary  rules. 
May,  pp.  145  and  164,  gives  illustrations  of  resolutions  which  are  and  of 
resolutions  which  are  not  permanent. 

Daily  Business, — The  hours  of  meeting  are  regulated  by  the  Standing 
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Orders  (May,  Pari  Prod.  823,  Appendix).  The  House  meets  at  3  p.m.  on 
every  week-day,  except  Wednesday,  when  it  meets  at  noon,  and  Saturday, 
when  it  does  not  meet  except  by  special  order.  Forty  members  must  be 
present  before  the  Speaker  can  take  the  chair.  If  forty  have  not  assembled 
before  4  p.m.,  the  House  is  adjourned  until  the  next  day  of  sitting.  The 
order  of  business  (see  Standing  Orders  :  May,  225  :  Anson,  245)  is  as 
follows : — (1)  Private  business  (see  Private  Bill  Legislation).  (2)  Public 
petitions  (see  Petitions).  (3)  Notices  of  motion,  i.e.  annbuncements  by 
members  of  an  intention  to  propose  a  question  to  the  House  (for  the  form 
of  doing  this  and  the  mode  in  which  priority  is  secured,  see  May,  228). 
(4)  Ujiopposed  returns,  i.e.  motions  for  accounts  or  papers  to  be  supplied 
to  the  House.  (5)  Motions  for  leave  of  absence.  A  member  is  supposed  to 
be  always  present  when  the  House  is  sitting.  If,  therefore,  he  wishes  to 
be  absent  for  some  time  he  must  obtain  leave  (Anson,  Parliament,  247). 
(6)  Question's.  These  may  be  addressed,  after  notice,  to  ministers,  concerning 
the  business  of  their  departments,  or  to  members,  concerning  business  of  the 
House  on  which  they  may  be  engaged.  The  Speaker  can  rule  out  or  modify 
a  question,  or  the  person  to  whom  it  is  addressed  may  refuse  to  answer  it 
(May,  236).  (7)  Orders  of  the  day.  These  are  matters  which  the  House  has 
ordered  to  be  discussed  on  a  given  day.  They  may  be  preceded  by  motions 
respecting  the  business  of  the  House  which  Government  thinks  it  necessary 
to  introduce.  The  orders  of  the  day  on  Monday  and  Thursday  are  such  as 
it  may  please  the  Government  to  set  down,  and  on  Friday  the  first  order  is 
the  Committee  of  Supply  or  "Ways  and  Means.  The  Government  may,  and 
generally  does,  by  a  vote  of  the  House,  acquire  command  of  much  of  the 
time  which  would  otherwise  fall  to  motions  introduced  by  private  members. 
Every  matter  determined  by  the  House  is  presented  for  determination 
in  the  form  of  a  question.  An  assent  to  the  question  is  either  an  order  or 
a  resolution.  An  order  is  a  substantive  direction ;  a  resolution  is  an 
expression  of  intention  or  of  opinion. 

When  a  proposal  for  legislation  is  presented  to  the  House  it  takes  the 
form  of  a  bill.  Since  the  reign  of  Henry  vi.  the  bill  has  contained  the 
law  which  the  Commons  want  in  the  form  in  which  they  want  it.  At  an 
earlier  date  it  merely  contained  a  petition  for  legislation  (Anson,  Parliamcjit, 
239).  Only  PubHc  bills  are  here  dealt  with.  Money  bills  will  follow. 
Private  bills  and  provisional  orders  are  dealt  with  imder  their  respective 
headings.  The  stages  are  these:  Notice  is  given  (vide  supra),  and  on  the 
day  fixed,  at  the  commencement  of  public  business,  leave  is  asked  to  intro- 
duce the  bUl.  This  is  given,  usually,  though  not  always,  without  discussion. 
The  bill  is  then  'presented,  at  the  bar  of  the  House  by  the  mover,  who, 
when  called  up  by  the  Speaker,  delivers  the  bill  to  the  clerk  at  the 
table.  The  question  that  the  bill  be  now  read,  a  first  time  is  put  without 
amendment  or  debate. 

An  order  is  then  made  for  the  second  reading  on  a  day  named,  and  at 
that  stage  the  principle  of  the  bill  is  discussed.  The  second  reading  may 
be  opposed  (1)  by  a  simple  negati^'e :  (2)  by  mo%-ing  the  previous  question — 
both  these  methods,  if  successful,  would  still  leave  the  bill  on  the  notice 
paper  and  capable  of  being  revived  later  in  the  session ;  (3)  by  a  motion 
that  the  bill  be  read  a  second  time  that  day  sLx  months,  or  at  some  date 
when  Parliament  is  sure  not  to  be  sitting ;  (4)  by  moving  its  rejection,  a 
method  not  now  resorted  to ;  (5)  by  moving,  as  an  amendment  to  the 
question  that  the  bill  be  read  a  second  time,  a  resolution  declaring  some 
principle  adverse  to  the  bill. 

If  the  bill  is,  on  question  put,  read  a  second  time,  there  follows  the 


240  HOUSE  OF  COMMONS 

question  "  tliat  this  bill  he  committed."     This  is  merely  consequential  and 
may  not  be  opposed. 

Before  the  House  goes  into  Committee  for  the  first  time  on  the  bill,  it 
is  open  to  move  to  give  Instructions  to  the  Committee,  which  may  enable 
provisions  to  be  introduced  not  strictly  relevant,  and  so  not  capable  of 
being  introduced  by  amendment  (May,  453,  839;  Hansard,  4,  Keries  xii. 
205).  This  settled,  the  House  resolves  itself  into  Committee,  the  Speaker 
puts  the  question  "  that  I  do  leave  the  chair,"  and  the  Chairman  of 
Committees  presides.  The  bill  is  discussed  clause  by  clause,  members  may 
speak  more  than  once  to  the  same  question,  and  amendments  are  made,  and 
after  all  the  clauses  are  considered,  new  clauses  may  be  proposed.  (For  the 
form  of  amendments  and  rules  respecting  them,  see  May,  276,  457.)  At  the 
end  of  each  sitting  the  Chairman  is  instructed  to  report  progress  and  ask 
leave  to  sit  again.  When  the  bill  has  been  fully  considered,  the  Chairman  is 
instructed  "  to  report  the  bill,  with  amendments,  to  the  House." 

If  the  bill  has  been  amended  in  Committee,  the  Report  of  the  bill  is 
considered  by  the  House,  further  amendments  may  be  made  and  new 
clauses  added.  The  bill  may  be  recommitted  and  reported  again.  When 
no  amendments  are  made  in  Committee,  or  when  the  report  of  an  amended 
bill  has  been  considered,  the  bill  is  usually  read  a  third  time  at  once  and 
ordered  to  be  sent  up  to  the  House  of  Lords,  with  the  words  indorsed 
"  soit  bailie  aux  seigneurs."  The  bill  is  taken  to  the  House  of  Lords  by  the 
clerk.  If  the  Lords  amend  the  bill  it  is  returned,  but  not  otherwise^ 
When  it  comes  back  amended  a  day  is  fixed  for  considering  the  Lords' 
amendments.  Whether  these  are  agreed  to  or  not,  the  bill  is  returned 
with  a  corresponding  message.  If  the  Houses  disagree,  there  are  various 
modes  in  which  an  agreement  may  be  effected  (Anson,  258 ;  May, 
479). 

Committees. — For  the  purposes  of  the  public  business  of  the  House  there 
are  Committees  of  three  sorts — Committees  of  the  whole  House,  Standing 
Committees,  Select  Committees. 

(a)  Committees  of  the  whole  House  are  appointed  by  resolutions  that  the 
House  will,  at  a  time  fixed,  resolve  itself  into  Committee  for  a  particular 
purpose.  Such  are  the  Committees  appointed  to  consider  the  details  of  a 
bill.  Grants  of  supply  to  the  Crown  and  the  provision  for  that  supply 
must  originate  in  resolutions  passed  in  Committee ;  and  the  House  there- 
fore sets  up  two  Committees,  of  Supply  and  of  Ways  and  Means,  at  the 
commencement  of  every  session,  so  soon  as  it  has  agreed  to  an  address 
in  answer  to  the  Speech  from  the  Throne  (see  Parliament).  The 
Committee  of  Supply  deals  with  motions  made  by  ministers  of  the 
Crown  that  sums  specified  should  be  granted  to  the  Crown.  The 
Committee  of  Ways  and  Means  votes  money  from  the  proceeds  of  taxation 
which  have  passed  into  the  Consolidated  Fund,  receives  the  financial 
statement  or  Budget  from  the  Chancellor  of  the  Exchequer,  and  considers 
all  proposals  for  taxation  which  are  directed  to  an  immediate  source  of 
revenue  (May,  557).  Eesolutions  passed  in  Committee  of  Supply  are 
reported  to  the  House,  when  amendments  may  be  moved  in  reduction  of 
the  proposed  grant.  Subject  to  this  the  House  agrees  with  the  resolution 
of  the  Committee,  and  the  matter  is  at  an  end.  The  resolutions  of  the  Com- 
mittee of  Ways  and  Means  are  first  submitted  to  the  House  for  its 
agreement,  and  then  form  the  subject  of  a  bill  which  empowers  the  Treasury 
to  obtain  from  the  Consolidated  Fund  the  money  voted  in  Committee 
of  Supply  for  the  services  of  the  year.  These  bills  are  subsequently 
embodied  in  the  Appropriation  BUI  which  enacts  the  application  of  each 
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grant  voted  durincr  the  session  to  the  service  for  which  it  was  voted  in 
Committee  of  Supply. 

The  old  rule  that  "grievances  precede  supply,"  by  which  any  topic 
might  be  discussed  as  an  amendment  to  the  question  put,  that  "  Mr.  Speaker 
do  now  leave  the  chair,"  is  practically  superseded  by  a  Standing  Order  of 
1882,  and  a  Sessional  Order  of  1896,  renewed  in  1897  (Anson,  Parliament, 
271).  (For  the  procedure  of  these  Committees  generally,  see  May,  ch. 
xxii.) 

The  Commons  claim  an  exclusive  right  to  deal  with  grants  of  money  to 
the  Crown,  and  with  the  imposition  of  charges  on  the  subject,  and  do  not 
admit  the  right  of  the  Lords  to  amend  bills  relating  to  these  subjects 
(May,  543). 

(b)  Standing  Committees,  for  public  business,  are  two,  appointed  for  each 
session,  to  consider  bills  relating  to  law  and  legal  procedure,  to  trade  and 
shipping.  These  Committees  consist  of  not  less  than  sixty  or  more  than 
eighty  members.     For  this  procedure,  see  Standing  Orders,  46-50. 

(c)  Select  Committees  are  appointed  to  conduct  an  inquiry,  or  to  consider  the 
provisions  of  a  bill,  and  to  report  to  the  House;  unless  by  leave  of  the  House 
they  are  not  to  consist  of  more  than  fifteen  (see  Standing  Orders,  66-76 ; 
and  May,  .378-399). 

(iii.)  Privileges. — Certain  privileges  of  the  House  are  demanded  and 
granted  at  the  commencement  of  every  Parliament  by  the  Speaker.  These 
are  (1)  that  their  persons  may  be  free  from  arrest.  This  privilege  formerly 
extended  to  the  estates  and  the  sen-ants  of  members.  The  first  ceased 
to  be  demanded  in  1857,  the  second  in  1892.  This  pri^^lege  has  been 
narrowed  by  successive  statutes  to  personal  freedom  from  arrest  during 
and  for  forty  days  before  and  after  a  session  of  ParUament  {Duncomhe's 
case,  1847,  1  Ex.  Eep.  430). 

(2)  Freedom  of  speech.  This  right,  which  was  directly  infringed  by 
the  Tudors  and  Stuarts  and  indirectly  by  George  m.,  has  been  long 
undisputed.  It  affects  the  presence  of  strangers  who  may  be  ordered 
to  withdraw  by  the  Speaker  or  Chairman,  or  by  vote,  on  motion  of  a 
member,  taken  without  debate  or  amendment  (Hansard,  3rd  series,  224, 
p.  55).  It  also  makes  the  pubUcation  of  debates  depend  on  the  goodwill  of 
the  House. 

(3)  Freedom  of  access  to  the  Sovereign.  This  is  enjoyed  by  the  House 
collectively  if  it  desires  to  present  an  address  to  the  Queen. 

(4)  That  the  best  construction  may  be  placed  on  their  proceedings. 

But  there  are  important  customary  privileges  which  the  Speaker  does  not 
demand. 

One  of  these  is  the  right  to  insist  that  every  constituency  is  repre- 
sented, and  that  persons  disqualified  for  membership  do  not  sit  and  vote. 
Thus  the  Speaker  has  power,  by  order  of  the  House  in  session,  and  by 
statute  in  certain  cases  out  of  session,  to  direct  the  clerk  of  the  Crown  in 
Chancery,  by  his  warrant,  to  issue  a  writ  to  fill  a  seat  which  has  fallen 
vacant.  And  the  House,  although  it  has  ceased  to  determine  the  rights  of 
the  parties  in  controverted  elections,  will  declare  a  seat  to  be  vacant  if  an 
unqualified  person  has  been  returned  and  no  petition  presented  (May,  618). 

The  House  can  also  protect  its  character  by  the  expulsion  of  members 
who  have  shown  themselves  unworthy,  though  it  cannot  prevent  theii" 
re-election  (May,  55 ;  Anson,  167). 

It  may  also  assert  its  dignity  by  inflicting  punishment  for  disrespect, 
either  to  individual  membei-s  of  the  House  as  such,  or  to  the  House 
collectively;  and  it  may  do  this   by  reprimand,  by  fine,  or  by  imprison- 
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ment,  employing  the  serjeant-at-arms  to  bring  the  offender  into  its  presence 
(May,  ch.  iii. ;  Anson,  172). 

The  exercise  of  these  rights  has  from  time  to  time  brought  the  House 
into  collision  with  the  Courts  of  law,  and  the  House  has  claimed  to  define  the 
extent  of  its  privileges  by  resolution.  The  leading  cases  are  Ashhy  v. 
White,  1704,  1  Smith,  L.  G.  254;  StocJcdale  v.  Hansard,  1839,  9  Ad.  &  E. 
203  ;  Bradlaugh  v.  Gossett,  1883,  10  Q.  B.  D.  281. 

The  result  seems  to  establish  two  principles — 

(1)  That  while  Courts  of  law  will  not  interfere  with  any  questions  of 
right  exercisable  within  the  House  itself  or  concerning  the  procedure  of 
the  House,  they  will  not  allow  a  claim  of  privilege  to  hinder  them  from 
discussing  rights  exercisable  outside  the  House  and  independent  of  it 
{Stockdale  v.  Hansard,  1839,  9  Ad.  &  E.  203 ;  Bradlaugh  v.  Gossett,  1883, 
10  Q.  B.  D.  281). 

(2)  That  where  a  man  is  committed  to  prison  for  contempt  of  the 
House  and  on  the  return  to  a  writ  of  Habeas  Corpus  such  contempt  is 
alleged  as  the  cause  of  commitment,  a  Court  of  law  will  accept  such  a  return 
without  further  inquiry,  though  if  a  cause  were  alleged  manifestly  arbitrary 
and  unjust,  a  Court  might  deal  with  the  matter  "  as  justice  might  require" 
(Burdett  v.  Abbott,  1811,  14  East,  150  ;  12  E.  E.  450  ;  and  see  Patey's  case, 
2  Eaym.  (Ld.)  1105). 

[Authorities. — The  books  referred  to  are  M-Slj, Parliamentary  Practiee,10th 
ed.,  and  Anson,  Law  and  Custom  of  the  Constitution,  i.  "  Parliament,"  3rd  ed.] 


House  of  Correction, — See  Cokrectiox,  House  of. 


House  of  Lords. — The  House  of  Lords,  as  at  present  existing, 
is  composed  of  members  who  sit  in  virtue  of  various  qualifications — some 
because  a  remote  ancestor  was  summoned  to  Parliament  by  the  Sovereign 
and  sat  in  obedience  to  the  summons,  others  by  reason  of  letters  patent  to 
themselves  or  to  one  of  their  ancestors,  others  again  by  force  of  particular 
statutes. 

The  foundation  of  the  House  of  Lords  lies  in  the  baronage  of  England. 
In  the  earliest  days  after  the  Conquest  persons  holding  of  the  king  by 
barony  were  peers  of  the  king's  court  (Curia  Regis),  the  expression  "  Peer 
of  the  Eealm  "  or  "  Peer  of  the  Land  "  not  apparently  having  been  in  use  in 
England  before  the  year  1322.  It  was  also  in  the  king's  power  to  summon 
experts  to  his  court  for  certain  purposes,  chief  among  whom,  as  the  various 
Courts  of  Justice  became  separately  established,  were  the  judges. 

The  word  "  Parliament "  appears  to  have  been  first  adopted  in  England, 
in  relation  to  English  affairs,  in  the  third  year  of  the  reign  of  Edward  I. 
(Westm.  1,  Preamble),  after  which  time  there  is  frequent  mention  of  the  King 
in  his  Council  in  his  Parliament,  which  was  the  equivalent  of  the  earlier 
Common  Council  of  the  Eealm. 

Apart  from  the  council,  the  persons  who  received  individual  summonses 
to  attend  Parliament  were  usually  the  archbishops,  the  bishops,  the  earls, 
some  of  the  abbots  and  priors,  and  some  of  the  laymen  commonly  described 
as  barons. 

In  the  later  years  of  the  reign  of  Edward  ill.  and  the  earlier  years  of 
the  reign  of  Eichard  ii.  the  number  of  barons  to  be  summoned  became 
approximately  fixed,  and  the  heir  male  or  the  husband  of  the  heir  female 
commonly  took  the  place  of  the  ancestor. 
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The  archbishops  and  bishops,  as  well  as  the  abbots,  priors,  and  lay 
barons  who  attended  Parhament,  were  all  called  peers  of  the  realm,  and  in 
the  reign  of  Richard  II.  the  spiritual  lords  of  Parliament  asserted  their 
claim  to  be  peers  on  the  sole  ground  that  they  held  of  the  king  by  barony 
(3  Rot.  Pari.  236,  237). 

Earls,  though  originally  officers  having  a  certain  territorial  jurisdiction 
(and  that  even  before  the  Conquest),  had  been  created  by  charter  or  letters 
patent,  with  descent  of  inheritance,  as  early  as  the  reign  of  Stephen,  but 
Richard  ii.  was  the  first  to  create  a  baron  in  the  same  way  (Pat.  11,  Rich.  ii. 
p.  1,  m.  12) ;  and  in  the  end  it  became  usual  to  create  barons  as  well  as 
other  peers  by  patent.  A  peer  of  England  so  created  before  the  imion  with 
Scotland,  a  peer  of  Great  Britain  so  created  before  the  union  with  Ireland, 
and  a  peer  of  the  United  Kingdom  so  created  since  the  miion  ^vith  Ireland, 
has  always  had  a  dignity  cajjable  of  devolution,  only  in  accordance  with 
the  terms  of  the  Umitation  in  the  patent  itself. 

The  succession  to  a  barony  not  created  by  letters  patent  depends  on  a 
different  principle.  When  in  process  of  time  it  was  forgotten  that  a  man 
holding  by  barony  was  Hable  to  a  summons  to  Parliament,  as  one  of  his 
feudal  burdens,  and  the  summons  came  to  be  regarded  as  a  pri^Tlege  and  an 
honour,  the  doctrine  grew  up  that  when  a  man  is  summoned  and  sits  in 
Parhament  "  thereby  his  blood  is  ennobled  to  him  and  his  heu's  lineal,  and 
thereupon  a  baron  is  called  a  Peer  of  Parliament"  {Co.  Litt.  16  h).  Out  of 
this  in  later  times  (as  hehs  lineal  include  females)  grew  the  doctrine  of 
abeyance.     See  Barony. 

Spiritual  lords  in  the  end  ceased  to  be  recognised  as  peers,  partly  because 
in  cases  of  life  and  death  they  always  retu"ed  before  a  vote  was  given  in  the 
House  of  Lords,  partly  because  on  this  account  not  one  of  them  was  ever 
siunmoned  to  the  Court  of  the  Lord  High  Steward,  partly  because  not  one 
of  them  was  ever  tried  by  the  peers  on  indictment  for  treason  or  felony, 
and  finally  in  consequence  of  a' resolution  of  the  House  of  Lords  itself  that 
they  are  only  lords  of  Parhament  and  not  peers  (S.  O.,  H.  L.  "  Privilege," 
numbered  at  different  periods  44,  79,  and  lastly  73).  The  abbots  and  priors 
disappeared  with  the  dissolution  of  the  monasteries. 

The  summons  of  the  archbishops  and  bishops  is  now  regulated  by 
statute,  and  the  nimiber  of  lords  spiritual  in  the  House  of  Lords  cannot 
exceed  twenty-six.  When  a  vacancy  occurs  in  any  See  except  those  of 
Canterlniry,  York,  London,  Durham,  or  Winchester,  the  bishop  appointed 
to  the  vacant  See  is  not  immediately  entitled  to  a  ^^Tit  of  summons,  unless 
he  has  been  translated  and  was  actually  sitting  as  a  lord  of  Parliament  at 
the  date  of  translation  (the  Bishoprics  Act,  1878,  s.  5).  Owing  to  founda- 
tions or  reconstitutions  of  bishoprics  since  the  year  1847  there  are  now 
(including  the  newly  appointed  Bishop  of  Bristol)  eight  bishops  without 
seats,  and  waiting  their  turn  for  a  writ  of  simmions  according  to  seniority 
(the  Ecclesiastical  Commissioners  Act,  1847,  s.  2;  the  Bishopric  of  St. 
Alban's  Act,  1875,  s.  7;  the  Bishopric  of  Truro  Act,  1876,  s.  5;  the 
Bishoprics  Act,  1878,  s.  5  ;  the  Bishopric  of  Bristol  Act,  1884,  s.  2). 

An  archbishop  or  bishop  may  resign,  and  in  that  case  his  See  may  be 
declared  vacant  and  the  vacancy  filled  up  as  if  he  were  dead.  If  it  be  duly 
certified  that  an  archbishop  or  bishop  is  incapacitated  by  mental  infirmity,  a 
coadjutor  may  l>e  appointed,  in  which  case  the  coadjutor  bishop  does  not 
acquire  any  title  to  sit  in  the  House  of  Lords  (Bishops  Resignation  Act, 
1869).  ^  ^ 

By  statute  (Appellate  Jurisdiction  Act,  1876,  ss.  6,  14)  every  Lord  of 
Appeal  in  Ordinary  (the  number  being  limited  to  four)  became  entitled  to 
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a  seat  in  the  House  during  his  tenure  of  office,  and  afterwards  (Appellate 
Jurisdiction  Act,  1887,  s,  2)  for  life,  with  the  rank  of  baron.  His  patent  is 
not  in  the  same  form  as  that  of  a  baron  created  in  the  ordinary  manner. 
He  is  not  "  created,"  but  only  "  nomiimted  and  appointed  to  be  a  Lord  of 
Appeal  in  Ordinary  by  the  style  of  Baron"  (nominatim).  The  clause 
rendering  investiture  unnecessary  (and  with  it  the  word  "  ennobling  ")  is 
omitted  (Pat.  54,  Vict.  p.  5,  m.  1). 

By  the  Union  with  Scotland  every  peer  of  Scotland  became  a  peer  of 
G-reat  Britain,  Init  only  sixteen  peers  of  Scotland  could  sit  in  the 
House  of  Lords,  and  those  sixteen  only  for  the  space  of  one  Parliament, 
unless  re-elected  (the  Union  with  Scotland  Act,  170G,  s.  1,  arts.  22  and 
23).  The  Union  of  Great  Britain  with  Ireland,  again,  had  the  etfect  of 
bringing  into  existence  in  the  United  Kingdom  a  class  of  peers  who 
are  not  members  of  the  House  of  Lords.  The  principle  of  election  was 
followed  as  in  the  case  of  Scotland.  The  peers  of  Ireland  became  peers 
of  the  L^nited  Kingdom,  the  lords  temporal  of  Ireland  electing  twenty- 
eight  representatives  to  sit  in  the  House  of  Lords,  not  for  a  single 
Parliament,  but  for  their  respective  lives  (the  Union  with  Ireland 
Act,  1800,  s.  1,  art.  4).  Under  certain  restrictions  which  prevent  the  total 
number  in  existence  from  exceeding  one  hundred,  the  Crown  may  create 
new  peers  of  Ireland,  but  not  new  peers  of  Scotland ;  and  under  certain 
restrictions  a  peer  of  Ireland,  but  not  a  peer  of  Scotland,  may  be  elected  and 
sit  in  the  House  of  Commons  as  a  member  for  any  constituency  in  Great 
Britain. 

A  member  of  the  House  of  Lords  cannot  sit  in  the  House  of  Commons. 
The  fact  of  succession  to  a  peerage  of  England,  or  of  Great  Britain,  or  of  the 
United  Kingdom,  disables  the  person  so  succeeding  from  being  elected  to 
or  from  sitting  or  voting  in  the  House  of  Commons.  "  When  a  member  " 
of  the  House  of  Commons  "  has  succeeded  to  a  peerage  entitling  him  to  a 
seat  in  the  House  of  Lords,  and  delays  or  refuses  to  apply  for  a  writ  of 
summons,  the  House  of  Commons  is  entitled,  and  may,  in  the  interest  of  the 
constituency,  be  bound  to  ascertain  the  fact  of  the  succession  "  (First  Eeport 
from  Select  Committee  on  H.  C,  Vacating  of  Seats,  1895,  No.  272). 

The  legislative  power  formerly  centred  in  the  Curia  Regis,  in  the  king 
and  his  baronage,  or  in  the  common  council  of  the  realm  (which  did  not 
include  the  Commons)  has  by  degrees  fallen  into  the  hands  of  Parliament  in 
the  modern  sense  of  the  term.  See  Parliament.  At  present  the  assent  of 
the  House  of  Lords  as  a  whole  {i.e.  of  a  majority)  is  required  before  any  bill 
can  become  law,  but  the  separate  assent  of  the  lords  spiritual  as  an  estate 
of  the  realm  is  not  required  (Keilw.  184  I ;  Dy.  GO ;  2  Inst.  585 ;  Stat. 
12  Car.  II.  c.  1 ;  13  Car.  ii.  st.  1,  c.  7,  passed  in  the  absence  of  the  spiritual 
lords).  The  vote  of  any  member  of  the  House  is  neither  of  greater  nor 
of  less  value  than  that  of  any  other — the  votes  of  the  archbishops,  bishops, 
barons,  and  earls,  of  the  viscounts,  the  first  of  whom  was  created  by 
Henry  vi.  (Pat.  18,  Hen.  vi.  p.  2,  m.  21),  of  the  marquesses,  the  first  of 
whom  was  created  by  Eichard  li.  {Rot.  Chart.  9  &  10  liicli.  ii.  m.  13), 
and  of  the  dukes,  the  first  of  whom  (Duke  of  Cornwall)  was  created  by 
Edward  iii.  {Rot.  Chart.  11  Edw.  ill.  No.  00),  being  all  of  equal  weight; 
but  precedence,  or  the  placing  of  the  lords,  is  regulated  by  the  Statute 
31  Hen.  viii.  c.  10. 

The  power  of  initiating  legislation,  which  in  the  early  days  of  Parliaments 
was  usually  exercised  by  the  Lords,  or  by  the  King  and  the  Council,  now 
belongs  equally  to  Lords  and  Commons,  with  certain  well-defined  excejjtions. 
Bills  for  restitution  of  honours  or  in  blood  are  introduced  into  the  House  uf 
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Lords  by  command  of  the  Sovereign,  and  are  sent  to  the  Commons  as  having 
ah-eady  the  Sovereign's  assent  (instances  in  May's  Law  and  Usage  of  Parlia- 
ment, 435).  Bills  of  Attainder  and  Bills  of  Pains  and  Penalties  have 
also  usually  been  first  introduced  into  the  House  of  Lords.  Since  the  resolu- 
tions of  the  Commons  in  the  years  1671  and  1678  (9  C.  J.  236,  509)  the 
Lords  appear  to  have  acquiesced  in  the  principle  that  a  money  bill  is 
practically  not  to  begin  or  be  amended  in  their  House,  though  not  without 
a  protest  as  to  their  "undoubted  right"  (13  L.  J.  119). 

Of  the  ancient  jvidicature  of  the  Curia  Regis,  or  of  the  Common  Council 
of  the  Eealm,  or  of  Parliament,  or  of  the  Council  in  Parliament,  there  remains 
comparatively  little  to  the  House  of  Lords.  As  to  appeals,  see  Appeal.  The 
important  jurisdiction  in  Impeachment  is  of  later  growth.  The  first  case  of 
impeachment  in  the  technical  sense  of  the  term  was  in  1376  (2  Eot.  Pari. 
323).  Either  a  peer  or  a  commoner  may  be  impeached  before  the  Lords, 
as  well  for  high  treason  as  for  other  high  crimes  and  misdemeanoiirs  (14  L.  J. 
260,  262-264).  The  Sovereign's  pardon  is  not  pleadable  to  an  impeachment 
(Act  of  Settlement,  s.  3),  though  it  may  be  granted  after  sentence. 

Every  peer  (except  a  peer  of  Ireland  who  is  a  member  of  the  House  of 
Commons)  and  every  peeress  (20  Hen.  vl  c.  9),  if  indicted  of  treason  or  felony, 
or  misprision  of  either,  has  a  right  to  be  tried  in  the  House  of  Lords  (the  Court 
of  our  Lady  the  Queen  in  Parliament),  or  when  Parliament  is  not  sitting,  in 
the  Court  of  the  Lord  High  Steward.  In  either  case  the  Lord  High  Steward 
(who  is  appointed  for  the  particular  occasion)  presides.  In  trials  for  treason 
or  misprision  of  treason  all  peers  who  have  a  right  to  sit  and  vote  in 
Parliament  are  to  be  simimoned  to  attend,  whether  Parliament  be  sitting  or 
not,  and  if  they  appear  they  are  to  vote  (the  Treason  Act,  1695,  s.  11,  or 
Stat.  Realm,  s.  10).  In  trials  of  peers  for  felony  it  does  not  seem  necessary 
that  all  the  peers  of  ParUament  should  be  summoned  to  attend  in  the  Court 
of  the  Lord  High  Steward,  as  these  trials  are  not  mentioned  in  the  Act  of 
William  IIL,  and  the  earUer  custom  was  to  summon  only  a  limited  number 
(Baga  de  Secretis,  cases,  temp.  Hen.  vn.  Hen.  vin.  See  also  14  L.  J.  412, 
418,  and  15  L.  J.  35). 

Claims  of  peerages  and  of  offices  of  honour  have  long  been  brought 
before  the  House  of  Lords,  but  not  without  express  reference  from  the  Crown 
(Hale,  Jurisdiction  of  tJic  Lords'  House,  104).  The  claimant  usually  presents 
a  petition  to  the  Sovereign  through  the  Secretary  of  State,  and  he  refers  it 
to  the  Attorney-General,  whose  report  the  Crown  may,  and  commonly  does, 
refer  to  the  House  of  Lords  (Hubback,  Evidence  of  Succession,  84-88). 

A  certain  jurisdiction  in  relation  to  the  election  of  representative  peers 
of  Scotland,  and  to  votes  and  claims  to  vote  at  the  election,  has  been  con- 
ferred upon  the  House  by  the  Representative  Peers  (Scotland)  Act,  1847, 
s.  2,  and  the  Representative  Peers  (Scotland)  Act,  1851,  s.  4. 

A  similar  jurisdiction  in  relation  to  the  representative  peers  of  Ireland 
was  also  given  by  the  Union  with  Ireland  Act,  1800,  art.  4. 

Matters  of  privilege  affecting  the  House  of  Lords  are  decided  by  the 
House  itself ;  and  on  this  ground  apparently  it  rejected  the  claim  of  Lord 
Wensleydale  to  take  his  seat  as  a  peer  for  life,  after  the  letters  patent  of 
creation  had  been  referred  to  the  Committee  of  Pri\-ileges  (Macqueen, 
Discussion  and  Judgment  of  the  Lords  on  the  Life  Peerage  Questian). 

The  House  of  Lords  can  always  call,  and  has  frequently  called,  for  the 
assistance  of  the  judges,  especially  in  questions  relating  to  the  peerage. 
The  pri^-ilege  seems  to  be  a  reHc  of  the  days  when  judges  were  smumoned 
and  sat  with  the  king  in  his  council  in  his  Parliament. 

As  to  the  privileges  of  Parliament  in  general,  and  the  right  to  commit  to 


246  HOUSE  OF  LOEDS 

prison,  see  14  East,  143,  Burdctt  v.  Abbott,  and  May's  Lmv  and  Usage  of 
Parliament,  61-92. 

The  Journals  of  the  House  of  Lords  as  distinguished  from  the  rolls  of 
Parliament  do  not  begin  until  the  first  year  of  the  reign  of  Henry  vili. 
After  that  time  they  contain  (though  with  some  important  omissions,  as, 
e.g.,  between  April  22  and  May  1, 1559)  the  proceedings  of  the  House  day  by 
day,  with  a  list  (from  and  after  February  6, 3  Hen.  viii.)  of  the  members  present. 
According  to  the  custom. of  the  House,  lords  who  dissent  from  any  resolution 
may  have  their  protests  entered  on  the  Journals.  (See  also  Eogers,  Complete 
Collection  of  the  Protests  of  the  Loi'ds.)  At  some  earlier  periods  protests 
are  found  entered  upon  the  rolls  of  Parliament. 

Except  privilege  of  the  House,  individual  lords  of  Parliament  have  had 
no  exclusive  privileges  since  the  union  with  Scotland.  The  peers  of  Scotland 
and  of  Ireland  who  have  no  seats  in  the  House  of  Lords  (except  those  peers  of 
Ireland  who  have  seats  in  the  House  of  Commons)  enjoy  all  the  other  privileges 
of  peers  of  the  United  Kingdom  by  virtue  of  the  respective  Acts  of  Union. 

According  to  a  decision  of  the  Court  of  Common  Pleas,  "  a  peer  of  Parlia- 
ment has  no  right  to  vote  in  the  election  of  members  of  the  House  of 
Commons"  (L.  R.  8  C.  P.  245  et  seq.).  According  to  resolutions  of  the 
House  of  Commons  no  peer,  whether  a  lord  of  ParUament  or  not,  has  any 
right  to  give  his  vote  in  such  election  except  a  peer  of  Ireland  elected  and 
not  having  declined  to  serve  as  a  member  for  any  county,  city,  or  borough  of 
Great  Britain ;  and  the  interference  of  any  peer  or  prelate,  except  a  peer  of 
Ireland  who  is  a  member  of  (or  a  candidate  for  election  to)  the  House  of 
Commons,  is  a  high  infringement  of  the  liberties  of  the  Commons  (57  C.  J. 
34  and  376). 

Minority  is  now,  though  it  has  not  always  been,  a  disqualification  for 
sitting  in  the  House  of  Lords  (14  L.  J.  10).  Alienage  is  a  disqualification 
for  being  a  member  of  either  House  of  Parliament ;  and  under  the  Act  of 
Settlement,  s.  3  (the  provisions  of  which  do  not  seem  to  have  been  expressly 
repealed),  neither  denization  nor  naturalisation  would  remove  it,  except  in 
the  case  of  persons  born  of  English  parents.  Persons  born  out  of  the  British 
dominions,  however,  whose  parents  were  not  British  subjects,  but  who  have 
obtained  certificates  under  the  seventh  section  of  the  Naturalisation  Act, 
1870,  now  sit  in  Parliament.  Conviction  of  treason  or  felony,  followed  by 
certain  sentences,  disqualifies  until  expiration  of  sentence  or  pardon  (the 
Forfeiture  Act,  1870,  s.  2).  Bankruptcy  also  disquallifies  (Bankruptcy 
Disqualification  Act,  1871,  ss.  6,  7,  8 ;  Bankruptcy  Act,  1883,  s.  32 ; 
Bankruptcy  Act,  1890,  s.  9).  Exclusion  by  sentence  of  tlie  House  itself 
disqualifies  until  there  has  been  a  pardon  by  the  Crown.  A  peer  of 
Scotland  cannot  be  elected  a  representative  peer  or  vote  at  the  election 
of  the  representative  peers,  if  he  has  twice  in  any  year  been  present  at 
divine  service  in  any  episcopal  place  of  worship  in  which  prayers  were  not 
offered  for  the  Sovereign  and  the  Eoyal  Family  (the  Scottish  Episcopahaus 
Pelief  Act,  1792,  s.  12).  Any  member  of  the  House  of  Lords  voting  or 
sitting  during  any  debate  without  having  made  and  subscribed  the  necessary 
oath  is  subject  to  a  penalty  of  £500  (Parliamentary  Oaths  Act,  1866,  s.  5). 

The  Lord  Chancellor  (or  Lord  Keepet),  whether  peer  or  connnoner,  is 
Speaker  or  Prolocutor  of  tlie  House  of  Lords  by  prescription,  but,  if  a  commoner, 
cannot  give  a  vote  (31  Hen.  viii.  c.  10,  s.  8).  For  the  practice  when  the  Lord 
Chancellor  or  Keeper  is  absent,  or  wlien  the  Great  Seal  is  in  commission,  see 
May's  Laiv  and  Usage  of  Parliament,  184-186.  When  a  Lord  High  Steward 
is  appointed  for  a  trial  in  the  House  of  Lords,  he  is,  according  to  precedent, 
chosen  Speaker  by  the  House  for  the  days  of  trial  (15  L.  J.  196). 
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The  number  of  lords  who  can  sit  in  the  House  otherwise  than  in  right 
of  hereditary  peerages  is  limited.  The  number  of  hereditary  peers  of  the 
United  Kingdom  with  seats  in  the  House  is  capable  of  unlimited  extension 
by  the  Crown.  For  this  reason  there  is  a  great  and  increasing  preponder- 
ance of  the  hereditary  element  in  the  House.  When  the  last  "  Eoll  of  the 
Lords  "  was  published  it  included  580  names,  out  of  which  no  less  than  505 
were  those  of  persons  having  hereditary  peerages  {Eoll  of  the  Lords  Spiritual 
and  Temporal  in  the  Third  Session  of  the  Twenty-sixth  Parliament  of  the 
United  Kingdom),  and  further  additions  have  since  been  made. 

JSfote. — In  the  references  given  above,  "  C.  J."  means  Journals  of  the 
House  of  Commons,  and  "  L.  J."  Journals  of  the  House  of  Lords. 

[Authorities  (other  than  those  cited  in  the  text). — Anson,  Law  and 
Custom  of  the  Constitution  (Part  I.,  3rd  ed.);  Collins,  Proceedings  on  Claims 
con/xming  Baronies  by  Writ]  Cruise  on  Dignities:  Lords'  Committees' 
Reports  on  the  Dignity  of  a  Peer ;  Pike,  Coiistitutional  History  of  the  House  of 
Lords.'\ 


House  Tax. — History. — The  duty  on  inhabited  houses  was  first 
imposed  in  1778  (18  Geo.  iii.  c.  26),  and  may  be  described  as  one  of  the 
first  attempts  to  tax  personalty  on  an  economic  basis,  having  been 
suggested  by  Adam  Smith  in  his  Wealth  of  Nations,  published  in  1776,  in 
which  the  window  tax  (estabhshed  in  1696,  and  continued  till  1851)  was 
criticised  as  not  being  founded  on  an  intelligible  basis,  and  the  rent  or 
annual  value  of  dwelling-houses  was  indicated  as  a  much  fairer  and  more 
equal  basis  of  taxation.  The  tax  was  continued  with  various  alterations  in 
its  amount,  incidence,  and  as  to  the  exemptions,  until  1834  (4  &  5  Will.  iv. 
c.  19),  when  it  was  abandoned  for  a  period,  but  was  re-established  in  1851 
(14  &  15  Yict.  c-  36),  and  has  been  since  then  continuously  collected. 

Portions  of  the  Acts  of  1803  (43  Geo.  in.  c.  161),  1808  (48  Geo.  III. 
c.  55),  1817  (57  Geo.  iii.  c.  25),  1824  (5  Geo.  iv.  c.  44,  s.  4),  1825  (6  Geo.  iv. 
c.  7),  and  1832  (2  &  3  Will.  iv.  c.  113),  which  were  in  a  state  of  suspended 
animation  from  1834  to  1851,  were  revived  in  1851,  and,  subject  to  certain 
subsequent  modifications,  continue  to  apply  to  the  duty  (Hoddinot  v. 
Home  and  Colonial  Stores,  [1896]  1  Q.  B.  169,  173).  They  form  a  mosaic 
which  sorely  needs  consolidation  and  simplification. 

Nature  and  Incidence  of  the  Tav. — The  tax  is  limited  to  Great  Britain, 
and  is  not  collected  in  Ireland,  and  falls  upon  the  legal  occupier  and  not 
on  the  owner  of  the  property  in  respect  of  which  it  is  assessed.  The  year 
of  charge  is,  in  England,  from  April  6  to  April  5  ;  in  Scotland,  from  May  24 
(Whitsunday)  to  May  23  (1880,  c.  19,  s.  48  (2)). 

The  tax  is  payable  on  January  1 ;  but  if  the  taxable  subject  has  been 
unoccupied  during  any  part  of  the  year,  so  much  of  the  tax  as  is  apportion- 
able  to  any  quarter  diu*ing  the  whole  of  which  the  subject  was  vacant 
is  discharged  if  the  outgoing  occupier  gives  proper  notice  (1808,  c.  55, 
Sched.  A,  v.,  and  1825,  c.  7,  s.  2). 

The  term  "  occupier "  for  the  purposes  of  this  tax  means  the  legal 
occupier.  It  does  not  include  lodgers  who  are  not  tenants  but  licensees, 
nor  servants  whose  possession  is  that  of  their  master.  Where  a  house  is 
occupied  by  the  servant  of  a  corporation  for  the  corporation,  the  corporation 
is  the  legal  occupier  {Russell  v.  Town  and  County  Bank  Limited,  1888,  13 
App.  Cas.  418  ;  Tennent  v.  Smith,  [1892]  App.  Cas.  150).  And  where  a  house 
is  inhabited  by  servants  of  a  public  authority  other  than  the  Crown,  on 
behalf  of  the  authority,  the  legal  occupier  is  the  public  authority  {Coomber 
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V.  Berks  Justices,  1883,  9  App.  Cas.  61).  The  test  seems  to  be  that  where 
the  occupation  would  give  the  service  franchise  only,  the  servant  is  not 
liable  for  the  house  tax  {Bent  v.  Roherts,  1876,  1  Ex.  D.  66). 

The  residences  of  the  head  master  and  assistant  masters  of  a  public 
school  are  not  treated  as  part  of  the  school  for  purposes  of  the  tax,  but  as 
separate  tenements  occupied  by  the  masters  {Clifton  College  v.  Tomj^son, 
[1896]  1  Q.  B.  432 ;  Charterhouse  School  v.  Gayler,  [1896]  1  Q.  B.  436). 

Taxable  Suhjects. — The  properties  in  respect  of  which  the  tax  is  assessed 
are  inhabited  dwelling-houses  of  the  annual  value  of  £20  or  upwards, 
including  therewith  every  coachhouse,  stable,  brewhouse,  washhouse, 
laundry,  woodhouse,  bakehouse,  dairy,  and  all  other  offices,  and  all  yards, 
courts,  and  curtilages,  and  gardens  and  pleasure  grounds  (not  exceeding  one 
acre)  belonging  to  and  occupied  with  the  dwelling-house.  It  does  not 
matter  that  they  are  severed  from  the  house  by  a  public  way  {Smith  v. 
Fetrie,  1892,  19  Eettie,  405).  Market  gardens  and  nursery  grounds  are  not 
included  (1851,  c.  36,  s.  3) ;  but  training  stables  are  {Zambton  v.  Kerr,  [1895] 
2  Q.  B.  233),  as  are  hunt  kennels  {Cheape  v.  Kinmont,  1888, 16  Eettie,  144). 

To  make  a  dwelling-house  inhabited  someone  must  sleep  on  the 
premises  {Biley  v.  Bead,  1879,  4  Ex.  D.  100).  Where  a  dwelling-house  is 
divided  into  different  tenements  which  are  distinct  properties,  i.e.  in  distinct 
ownerships,  each  is  treated  as  an  entire  house  (1808,  c.  55,  Sched.  B,  r.  xiv. ; 
A.-G.  V.  Mutual  Tontine  Chamhers  Association,  1876,  1  Ex.  D.  469). 

This  provision  appears  to  contemplate  structural  divisions  as  well  as 
distinct  ownership,  but  the  cases  on  structural  division  turn  on  the 
provisions  of  the  Act  of  1878  (c.  15,  s.  13);  and  in  Hocldinot\.  Home  and 
Colonial  Stores,  [1896]  1  Q.  B.  169,  175,  it  is  suggested  that  it  is  immaterial 
whether  the  division  must  be  by  builders'  work  or  carpenters'  work,  i.e.  by 
partitioning  off  or  screwing  up  doors. 

Where  a  dwelling-house  is  let  in  different  storeys,  tenements,  lodgings,  or 
landings,  and  is  inhabited  by  two  or  more  persons  or  families,  it  is  charged 
as  one  house,  but  the  landlord  is  treated  as  occupier  (see  Walsingham  v. 
Styles,  1894,  3  Tax  Cas.  247).  This  must  be  read  subject  to  the  exemption 
as  to  certain  working-class  dwellings,  and  the  reduction  of  duty  for 
registered  lodging  houses,  infra.  Where  the  owner  does  not  live  in  the 
district  where  the  house  is,  and  does  not  pay  the  tax  within  twenty  days  of 
its  falling  due,  it  may  be  collected  from  the  actual  occupiers  and  deducted 
by  them  from  next  payment  of  their  rent  (1808,  c.  55,  Sched.  B,  vi.). 

When  the  house,  though  one  property,  is  structurally  divided  into  and 
let  as  separate  tenements,  whether  by  one  or  more  contracts,  those  which 
are  unoccupied  or  are  occupied  solely  for  the  purpose  of  a  trade  or  business, 
or  of  any  profession  or  calling  by  which  the  occupier  seeks  a  livelihood  or 
profit,  are  excluded  from  assessment  on  receipt  of  written  notice  by  the 
surveyor  of  taxes  from  the  person  chargeable  as  occupier  (1878,  c.  15,  s.  13), 
as  explained  in  Yoi^kshire  Fire  and  Life  Instirance  Co.  v.  Clayton,  1881, 
8  Q.  B.  D.  421 ;  Corke  v.  Brims,  1883,  1  Tax  Cas.  531 ;  Smiles  v.  Crookc, 
1886,  2  Tax  Cas.  162 ;  Hoddinot  v.  Home  and  Colonial  Stores,  [1896]  1  Q.  B. 
169.  This  case  contains  a  dictum  that  the  exception  does  not  apply  where 
the  landlord  retains  part  and  lets  part  in  separate  tenements. 

Each  set  of  chambers  in  the  Inns  of  Court  or  Chancery  is  treated  as  an 
entire  house,  as  are  sets  of  rooms  in  colleges  or  halls  in  any  university  in 
Great  Britain  (1808,  c.  55,  Sched.  B,  iv.;  1890,  c.  8,  s.  28). 

Halls  or  offices  which  are  liable  to  rates  or  taxes  (see  Income  Tax)  are 
treated  as  inhabited  dwelling-houses,  and  the  owners  are  charged  as 
occupiers  (1808,  c.  55,  Sched.  B,  v.).     This  includes  an  assembly  hall  of  an 
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ecclesiastical  body  {Free  Church  of  Scotland  v.  Bain,  1897,  3  Tax  Cas.  530). 
Shops  and  warehouses  attached  to  a  dwelling-house  or  communicating  with 
it  are  valued  as  part  of  the  house,  except  where  the  warehouses  are  on  or 
near  wharves  on  which  the  wharfinger  has  a  dwelling-house  for  himself  or 
his  servants,  or  are  separate  and  distinct  buildings  and  not  part  of  the 
dwelling-house  or  the  attached  shop,  and  are  only  used  for  the  manufacture 
or  storage  of  goods  (1808,  c.  55,  Sched.  B,  iii. ;  In  re  Eussell,  1877,  4  Eettie, 
1143).  The  rule  extends  to  banks  when  under  the  same  roof  as  and 
communicating  with  dwelling-houses  {In  re  Union  Bank  of  Scotland,  1877, 
1  Tax  Cas.  195). 

Exemptions. — The  following  inhabited  houses  are  exempt : — 

1.  Any  house  belonging  to  the  Queen  or  to  any  of  the  Royal  family, 
and  every  public  office  for  which  the  duties  would  be  payable  out  of  the 
public  revenue  (1808,  c.  55,  Sched.  B ;  Coomher  v.  Berks  Justices,  1883, 
9  App.  Cas.  61). 

2.  Any  place  which  is  a  hospital,  charity  school,  or  house  provided  for 
the  reception  or  relief  of  poor  persons  at  the  time  when  the  tax  falls  to 
be  levied  (1808,  c.  55,  Sched.  B). 

This  exemption  does  not  extend  to  a  hospital  started  by  charity  but 
wholly  maintained  out  of  payments  by  patients  {Needham  v.  Boivers,  1888, 
21  Q.  B.  D.  436),  nor  to  schools  which,  while  having  endowments  made  with 
charitable  objects,  are  not  as  a  whole  charity  schools  {Charterhouse  School 
V.  lamarquc,  1890,  25  Q.  B.  D.  121).  It  includes  a  lunatic  asylum 
maintained  for  the  poor  out  of  public  funds  {Jepson  v.  Gribble,  1876,  1  Ex. 
D.  151),  and  one  founded  for  the  poor,  and  partly  and  substantially 
supported  by  charitable  contributions  {Cawse  v.  Nottingham  lunatic 
Hospital,  [1891]  1  Q.  B.  585) ;  but  not  a  lunatic  asylum  maintained  chiefly 
by  subscriptions  supplemented  bv  payments  from  patients  {Mvsgrave  v. 
Dundee  Royal  Iiumtic  Asylum,  189o,  3  Tax  Cas.  363  ;  22  Eettie,  784).'  Where 
an  institution  is  within  this  exemption  the  residences  of  officials  within  its 
grounds  are  also  exempt  {Jepson  v.  Grihble,  uhi  supra). 

A  college  established  in  the  interests  of  the  higher  education  of  women 
and  half  maintained  by  their  fees  is  not  a  charity  school  {Southurll  v. 
Holloivay  College  Governors,  [1895]  2  Q.  B.  485). 

School  buildings  not  used  as  dwellings  but  for  worship,  education, 
or  exercise  only  are  not  inhabited  dwelling-houses  at  all  {Clifton  College  v. 
Tompson,  [1896]  1  Q.  B.  432 ;  Charterhouse  School  v.  Gayler,  [1896]  1  Q.  B. 
437). 

3.  Dwelling-houses  which  are  unoccupied,  or  which  are  unfurnished, 
and  in  the  occupation  of  persons  or  servants  who  are  mere  caretakers  and 
do  not  pay  poor-rate  (1808,  c.  55,  Sched.  B,  r.  xiv.  (v.) ;  1825,  c.  7,  s.  3). 

4.  Dwelling-hoiises  of  a  less  annual  value  than  £20  (1851,  c.  36),  and 
dwelling-houses  built  or  adapted  for  separate  dwellings  of  an  annual  value 
not  exceeding  £20  each.  Where  the  medical  officer  of  health  for  the 
district  certifies  that  the  dwelling  is  so  constructed  as  to  afford  suitable 
occupation  for  each  family  or  person  inhabiting  it,  and  that  due  provision 
is  made  for  their  sanitary  requirements  (1890,  c.  8,  s.  27  (2);  1891,  c.  25, 
8.  4  (1)).     On  this  point  see  further  imder  Duty,  infra. 

5.  Trade  and  business  houses  or  tenements  being  distinct  properties 
occupied  solely  for  any  trade  or  business,  or  any  profession  or  calling  by 
which  the  occupier  seeks  a  livelihood  or  profit.  This  exemption  is  not  lost 
by  allowing  a  menial  or  domestic  person  employed  by  the  occupier  or  any 
other  person  of  a  similar  grade  and  description  not  otherwise  employed  by 
the  occupier,  engaged  by  him  to  dwell  in  the  house  or  tenement  solely  for 
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its  protection  (1878,  c.  15,  s.  13  (2);  1881,  c.  12,  s.  24).  To  be  entitled  to 
the  exemption  the  whole  of  the  assessable  subject  must  be  occupied  as  above 
stated  {Banks  v.  Glasgoio  and  S.-  W.  Rwy.  Co.,  1879,  17  Sc.  L.  E.  768). 

This  rule  excludes  cases  in  which  part  of  the  tenement  is  sub-let 
{In  re  Scottish  Widows'  Fund,  1880,  17  Sc.  L.  E.  314),  or  used  as  a  hotel 
{Banks  v.  Glasgow  and  S.-W.  Rwy.  Co.,  1880, 17  Sc.  L.  E.  768  ;  British  Linen 
Co.  V.  Forbes,  1892,  3  Tax  Cas.),  or  a  business  is  carried  on  also  by  a  person 
other  than  the  occupier  {Smilesv.  Merchant  Co.,  1889, 17  Eettie,  151),  and  farm- 
houses used  as  dwelling-houses  {In  re  Ainslie,  1881,  1  Tax  Cas.  342).  It 
also  excludes  occupation  by  library  attendants  who  are  not  servants  or  of 
the  like  description  {London  Library  Co.  v.  Carter,  1890,  38  W.  E.  478), 
or  by  servants  who  are  not  mere  caretakers  {Lambton  v.  Kerr,  [1895]  2 
Q.  B.  233),  and  even  by  caretakers  employed  on  condition  that  one  of  their 
family  shall  sleep  on  the  premises  ( Weg^ielin  v.  Wyatt,  1885,  14  Q.  B.  D. 
838),  and  messengers  of  an  insurance  company  {Forbes  v.  Standard  Life 
Assurance  Co.,  1894,  3  Tax  Cas.  368  ;  21  Eettie,  820).  The  trade  or  business 
do  not  include  the  management  of  an  estate  {Muat  v.  Steivart,  1890,  27  Sc. 
L.  E.  294),  nor  a  hotel  {Smith  v.  Fetrie,  1892,  29  Sc.  L.  E.  342 ;  3  Tax  Cas. 
155),  nor  a  business  in  which  no  profit  is  sought  {British  Institute  of 
Preventive  Medicine  v.  Styles,  1895,  3  Tax  Cas.  376). 

No  exemption  from  the  duties  is  to  be  created  by  letters  patent,  grants, 
or  charters  (1803,  c.  161,  s.  77).  This  provision,  significant  before  the 
Municipal  Corporations  Act,  1835,  is  now  chiefly  of  historical  interest. 

The  exemption  of  business  premises  can  be  claimed  not  merely  for  a 
whole  year  as  under  the  original  Acts,  but  for  any  entire  quarter  or  quarters 
(1832,  c.  113,  s.  3). 

All  the  exemptions  except  the  first  must  be  claimed  by  the  persons 
who  would  otherwise  be  liable  for  the  tax,  by  notice  to  the  assessors,  who 
make  a  return  of  the  claims  when  sending  in  their  certificates  of  assess- 
ments (1803,  c.  161,  s.  62). 

Assessment. — The  provisions  of  the  older  Act  as  to  assessment  are  in 
the  main  superseded  by  the  Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19). 

Outside  the  county  of  London  the  taxable  subjects  are  assessed  under 
the  local  commissioners  of  Income  Tax  by  local  assessors  for  each  parish, 
who  make  and  certify  the  assessments  to  the  Commissioners  for  examination 
and  amendment  by  the  surveyors  of  taxes,  after  which  they  are  allowed 
and  certified  by  the  Commissioners ;  when  this  is  done,  any  person  aggrieved 
by  his  assessment  may  appeal  to  the  Commissioners,  whose  decision  is  final, 
unless  they  state  a  case  for  the  High  Court  (1880,  c.  19,  ss.  49-59). 

The  assessors,  inspectors,  or  surveyors  are  entitled  to  enter  and  inspect 
the  premises  to  ascertain  their  annual  value  (1817,  c.  25,  s.  2). 

The  assessment  is  made  on  the  "  annual  value,"  i.e.  the  "  rack  rent,"  if 
any,  or  if  none,  the  rent  which  the  property  is  worth  to  be  let  by  the  year 
(1803,  c.  161,  s.  10 ;  Campbell  v.  Inland  Revenue,  1879,  17  Sc.  L.  E.  23),  i.e. 
it  is  in  substance  the  same  as  for  Schedule  A  of  the  Income  Tax,  but 
is  separately  made  because  of  the  difference  of  the  incidence  of  the  two 
taxes  and  the  nature  of  the  exemptions. 

It  must  never  be  less  than  the  rateable  value  for  poor-rate  (1808,  c.  55, 
Sched.  B,  vii.).  See  Eating.  The  annual  value  of  property  adopted  for 
house  tax  for  the  year  ending  April  5,  1897,  has  been  continued  for  1897- 
1898,  and  the  inspectors  and  surveyors  of  taxes  are  made  assessors  as  to 
those  properties  (59  &  60  Vict.  c.  28,  s.  30;  60  &  61  Vict.  c.  24,  s.  4  (3)); 
but,  of  course,  houses  not  in  assessment  must  be  valued  for  1 897-98  by  the 
rules  above  stated. 
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Every  building  capable  of  occupation  as  a  dwelling-house,  or  which 
could  be  a  taxable  subject,  is  included  in  the  assessment  whether  occupied 
or  not  when  the  assessment  is  made  (1803,  c.  161,  s.  15). 

In  the  county  of  London  (except  Penge)  the  annual  value  for  house 
duty  is  the  gross  annual  value  stated  as  to  any  house  in  the  Valuation  List 
in  force,  which  is  prepared  under  the  Metropolis  Valuation  Act,  1869 
(c.  67).  The  assessment  is  made  there  in  the  first  instance  by  the  surveyors 
of  taxes  acting  as  assessors,  and  no  local  commissioners  exist.  See  London 
(County)  Valuation.  Pro\asion  is  made  by  sec.  76  of  the  Valuation 
Metropolis  Act,  1869  (c.  67),  for  separate  valuation  of  dwelling-houses  not 
separately  valued  on  the  valuation  Ust. 

In  the  Universities  of  Oxford  and  Cambridge  the  assessment  of  the 
imiversity  buildings  and  of  the  colleges,  haUs,  and  hostels,  and  the  offices 
and  employments  connected  therewith,  is  imder  the  jurisdiction  of  the  general 
commissionei-s  of  each  university,  and  the  one  over  which  the  jurisdiction 
extends  is  treated  as  a  single  parish  for  assessment  and  collection  (1890,  c.  8, 
s.  28). 

Where  a  house  or  taxable  tenement  ceases  to  be  occupied  after  assess- 
ment, and  during  the  period  of  charge  whether  at  the  end  of  the  lease  or 
demise,  the  occupier  on  giving  notice  to  the  assessor  of  the  tax  is  entitled 
to  be  discharged  by  the  Commissioners  from  the  tax  for  those  quarters  in 
which  the  house  is  not  occupied;  but  on  the  house  being  reoccupied  it 
becomes  liable  to  assessment  and  charge  (1825,  c.  7,  ss.  2,  3).  Houses  com- 
pleted for  occupation  after  the  time  for  assessment  and  subsequently 
occupied,  are  subject  to  duty  from  the  end  of  the  quarter  preceding 
occupation.  But  if  notice  of  occupation  is  not  given,  or  it  begins  before  the 
end  of  the  first  quarter  of  the  year,  the  tax  is  payable  for  the  whole  year 
(1808,  c.  55,  Sched.  A,  v.;  1825,  c.  7,  s.  2). 

Duty. — There  are  two  scales  of  duty,  higher  and  lower,  fixed  by  the  Act 
of  1851,  as  modified  by  subsequent  legislation. 

1.  Ordinary  dwelling-houses — 

AxxuAL  Value.  Rate.  Act. 

£20  and  not  exceeding  £40     .         .         .  3d.  in  the  £  .  (1890,  c.  8,  s.  25  (1)). 

Exceeding  £40  and  not  exceeding  £60     .  6d.         „  .  (1890,  c.  8,  s.  25  (2)). 

Exceeding  £60 9d.        „  .  (1851,  c.  36,  Sched.). 

2.  Shops,  hotels,  and  inns,  coffee-houses,  lodging-houses,  farm-houses — 

Annual  Value.  Rate.  Act. 

£20  and  not  exceeding  £40  .         .  2d.  in  the  £  .  (1890,  c.  8,  s.  25  (1)). 

Exceeding  £40  and  not  exceeding  £60     .  4d.        „  .  (1890,  c.  8,  s.  25  (2)). 

Exceeding  £60 6d.       „  .  (1851,  c.  36,  Sched.). 

The  Act  of  1851  imposed  the  6d.  rate  on  shopkeepers  and  licensed 
victuallers  and  farmers.  The  Act  of  1871,  c.  103,  s.  31,  extended  it  to 
hotel-keepers,  inn-keepers,  and  cofifee-house  keepers,  whether  licensed 
victuaUera  or  not ;  and  that  of  1890,  c.  8,  s.  26,  extended  it  to  pei-sons 
occupying  a  house  with  the  main  object  of  letting  furnished  lodgings  if 
registered  with  the  clerk  to  the  Commissioners. 

Hydropathic  institutions  are  treated  as  hotels  {In  re  Stratheam  Hydro- 
pathic,  etc.,  1881,  1  Tax  Cas.  375). 

Where  a  house  was  originally  built  or  has  been  adapted  by  addition  or 
alteration,  and  is  used  so  far  as  it  is  used  for  a  dwelling-house  for  the 
sole  purpose  of  pro\iding  separate  dwellings  at  an  annual  value  not  exceed- 
ing £40  for  each,  on  production  of  a  sanitary  certificate,  the  assessment  is 
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confined  to  the  annual  value  of  the  house,  exclusive  of  every  dwelling  in  it  of  an 
annual  value  under  £20,  and  by  reducing  the  duty  to  3d.  (1891,  c.  25,  s.  4  (2)). 

Collection  and  Management. — The  house  tax  as  an  assessed  tax  is  under 
the  direction  and  management  of  the  Commissioners  of  Inland  Revenue 
(1851,  c.  36,  s.  2).  The  general  procedure  for  its  levy  is  under  the  Taxes 
Management  Act,  1880  (43  &  44  Vict.  c.  19).  See  Income  Tax;  Inland 
Revenue. 

The  assessments  are  in  the  custody  of  the  clerk  to  the  local  com- 
missioners of  income  tax,  and  in  London  the  original  lists  are  kept  by  the 
clerk  of  the  County  Council ;  a  duplicate  list  is  kept  with  the  rate  books  of 
the  parish  to  which  it  relates  (1869,  c.  67,  ss.  68,  69). 

Payment  of  the  duty  did  not  give  a  poor-law  settlement  (1803,  c.  161, 
s.  59).     See  Pook  Law. 

\_Authorities.-^J)o\\'e\\,  House  Tax  Laius,  1893,  and  the  Reports  of  Tax 
Cases  published  by  the  Commissioners  of  Inland  Revenue,  most  of  which 
are  also  reported  in  the  current  series  of  English  and  Scotch  Law  Reports.] 


Housing*  of  Working  Classes.— See  Artisans;  Woeking 

Classes. 


Hue  and  Cry. — The  hue  and  cry  (hutesium  et  clamor)  is  the 
old  common  law  process  of  pursuing  with  horn  and  voice,  on  horse  or  foot, 
from  vill  to  vill,  felons  or  such  as  have  dangerously  wounded  another, 
(As  to  the  early  history  of  the  hue  and  cry,  see  Pollock  and  Maitland, 
Hist.  Un{/.  Zavj,  vol.  ii.  p.  576.) 

Originally  it  seems  that  a  man  captured  by  the  hue  and  cry  while  he 
still  had  about  him  the  signs  of  his  guilt  was  liable  to  summary  execution 
when  brought  to  a  Court,  and  was  not  allowed  to  claim  any  sort  of  trial. 
From  the  end  of  the  twelfth  century  the  hue  and  cry  was  gradually  by  edicts, 
writs,  and  statutes  regulated  and  brought  into  harmony  with  the  procedure 
of  the  Courts  (see  Editum  Beyium,  1195  ;  Stubbs,  Select  Charters,  p.  263  ; 
Writ  for  conferring  Watch  and  Ward,  1252  ;  Stubbs,  Select  Charters,  p.  370  ; 
Statutes  13  Edw.  L  st.  2,  cc.  1  and  4  ;  27  Eliz.  c.  13  ;  and  8  Geo.  n.  c.  16).  These 
statutes  were  repealed  by  the  Act  7  &  8  Geo.  iv.  c.  27  (see  also  3  Edw.  L  c.  9). 

The  hue  and  cry  may  be  raised  by  any  individual  who  is  robbed  or 
knows  of  a  felony,  or  by  any  officer  of  justice ;  but  it  is  best,  if  possible,  that 
it  should  be  raised  by  the  latter,  and  an  officer  engaged  in  a  hue  and  cry 
has  the  same  powers  as  if  acting  under  a  magistrate's  warrant.  In  the 
case  of  a  hue  and  cry,  if  the  person  pursued  takes  refuge  in  a  house,  the  doors 
may  be  broken  open  upon  his  refusal  to  open  after  a  demand  has  been 
made  by  an  officer ;  and  a  party  pursued  by  a  hue  and  cry  may  be  lawfully 
apprehended  and  committed  to  prison,  although  it  afterwards  appears  that 
he  is  innocent.  A  person  raising  a  hue  and  cry  without  cause  is,  however, 
liable  to  fine  and  imprisonment,  and  also  to  an  action  for  damages  by  the 
person  injured  thereby.  The  Act  7  Geo.  iv.  c.  64,  s.  28,  permits  the  Courts 
to  order  rewards  for  persons  making  themselves  particularly  active  in  the 
arrest  of  certain  offenders,  and  the  Sheriffs  Act  (50  &  51  Vict.  c.  55),  1887, 
c.  55,  s.  8,  subs.  (1),  re-enacting  the  Statute  3  Edw.  L  c.  9,  provides  that 
every  person  in  a  county  sliall  be  ready  and  apparelled  at  the  command  of 
the  sheriff  and  at  the  cry  of  the  country  to  arrest  a  felon  whether  within 
a  franchise  or  without  and  in  default  shall  on  conviction  be  liable  to  a  fine ; 
and  if  default  be  found  in  the  lord  of  the  franchise,  he  shall  forfeit  the 
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franchise  to  the  Queen,  and  if  in  the  bailiff,  he  shall  be  liable  to  imprison- 
ment. 

[Authorities.— Stnhhs,  Select  Charters ;  Pollock  and  Maitland,  Rist.  Enff. 
Law ;  Hale,  Fleas  of  the  Grown ;  Hawkins,  Pleas  of  the  Grown ;  Black. 
Com. ;  Stephen,  Gom.'\ 


HuiSSier  (Fr.),  a  term  met  with  in  the  Law  Reports  in  cases 
involving  French  law,  derived  from  the  old  French  huis,  meaning  door, 
hence  doorkeeper  of  the  Court  (cp.  huis-clos,  closed  doors),  a  Court  officer 
whose  functions  were  originally  confined  to  the  interior  of  the  Court  chamber. 
Under  contemporary  French  procedure  he  acts  as  process-server,  those 
attached  to  the  Court  (or  while  acting  in  that  capacity)  bemg  distin- 
guished from  the  ordinary  huissiei-s  by  the  term  huissiers  audienciers. 


H umber  Rules. — These  are  rules  for  the  navigation  of  the 
river  Humber,  made  by  Order  in  Council  under  the  power  given  in  sec.  421 
of  the  M.  S.  A.,  1894,  and  which  incorporated  the  old  Collision  Regulations 
(see  Collisions  at  Sea).  A  breach  of  them  has  the  same  effect  as  a 
breach  of  the  general  regulations,  namely,  it  creates  a  presumption  of 
negUgence,  which  can  only  be  rebutted  by  showing  that  the  breach  could 
not  have  contributed  to  the  coUision  {The  Ripon,  1885,  10  P.  D.  65  ;  and 
see  The  Mayneta,  1890,  15  P.  D.  101). 


Hundred — An  old  territorial  division  composed  of  a  cluster  of 
townships,  and  intermediate  between  the  township  and  the  shire.  The 
origin  of  the  hundred  or  wapentake  has  formed  the  subject  of  much 
conjecture,  but  the  theory  which  has  found  most  acceptance  is  that  it  was 
originally  due  to  the  association  of  a  hundred  men  for  purposes  of  defence, 
and  that  it  was  only  at  a  later  date  that  the  name  was  used  to  denote 
a  territorial  division.  As  an  institution  for  pohce  purposes  the  hundred 
first  appears  in  the  ordinances  of  Edgar,  which  required  that  in  the  hundred 
every  man  should  do  justice  to  another,  and  that  thieves  should  be  pursued 
and  brought  to  justice  (Stubbs,  Select  Charters,  ed.  1870,  p.  69).  This 
obKgation  of  raising  the  hue  and  cry  after  felons  was  re-imposed  by 
subsequent  statutes,  among  others  by  the  Statute  of  Winchester  (13  Edw.  l 
c.  2),  which  also  made  the  hundred  collectively  Kable  for  robberies  com- 
mitted within  the  district  of  the  hundred  where  the  offender  could  not  be 
found  and  brought  to  justice.  In  succeeding  centuries  the  hundred  as  a 
distinct  division  of  the  county  gradually  declined  in  importance,  but  a 
relic  of  its  collective  liability  for  damages  existed  till  1886  in  the  liabihty 
to  make  compensation  to  persons  whose  property  was  feloniously  injured  or 
destroyed  by  rioters.  This  Kability,  however,  was  removed  by  a  statute  of 
the  year  mentioned  (the  Riot  (Damages)  Act,  1886),  which  threw  the 
liability  on  to  the  police  rate.  Even  yet  a  hundred  rate  may  be  levied  for 
the  purposes  of  certain  main  roads,  under  the  provisions  of  sec.  20  of  the 
Highway  Act,  1878,  a  section  which  is  incorporated  in  the  Local  Govern- 
ment Act,  1888,  but  in  this  (which  applies  cliiefiy  to  the  county  of 
Lancaster)  we  see  practically  the  sole  survival  of  the  hundred  as  a  depart- 
ment of  English  local  government.     See  Hundred  Couet  ;  Hundredors. 

[Authorities. — Stubbs,  Constitutional  Histm'y  of  Encjlaiid,  ed.  1874,  vol.  i. 
pp.  96-108  ;  PoUock  and  Maitland,  Hist.  Eng.  Law,  vol.  i.  pp.  543-547.] 


254 


HUNDEED  COURT 


Hundred  Court. — Like  the  county,  the  hundred  or  wapentake 
had  its  own  moot  or  court  for  dealing  with  matters,  both  civil  and  criminal, 
within  the  hundred.  By  the  ordinances  of  Edgar,  the  men  of  the  hundred 
were  required  to  meet  once  within  every  four  weeks ;  later,  the  Court  met 
oftener.  "  It  was  attended  by  the  lords  of  land  within  the  hundred  or 
their  stewards  representing  them,  and  by  the  parish  priest,  the  reeve,  and 
four  best  men  of  each  township  "  (Stubbs,  Coiistitutional  History  of  England, 
ed.  1874,  vol.  i.  pp.  102,  103).  At  first  the  judges  seem  to  have  been  the 
whole  body  of  suitors,  but  at  a  later  date  power  appears  to  have  been 
delegated  to  a  body  of  twelve  (ihid.).  The  jurisdiction  of  the  county  and 
hundred  Courts  was  practically  alike,  except  as  to  the  area  over  which  it 
extended.  On  the  institution  of  the  system  of  frankpledge,  the  sheriff 
attended  each  hundred  Court,  except  those  which  were  in  private  hands  as 
many  were,  twice  yearly  to  see  that  every  man  was  properly  enrolled  in  his 
tithing,  and  also  to  receive  presentments  of  grave  offences.  Many  of  the 
old  hundred  Courts  existed  till  comparatively  recently,  but  by  sec.  28  of 
the  County  Courts  Act,  1867,  provision  was  made  for  the  suppression  of 
such  of  them  as  were  not  Courts  of  Record.  The  Salford  Hundred  Court  is 
an  instance  of  one  of  these  ancient  judicatories ;  it  was  remodelled  by  the 
Salford  Hundred  Court  of  Record  Act,  1868. 

[Authorities. — Stubbs,  Constitutional  History  of  England,  ed.  1874,  vol.  i. 
pp.  102  et  seq. ;  Pollock  and  Maitland,  Hist.  Eng.  Law,  vol.  i.  pp.  544  et  seq.'\ 


Hundredors  — The  men  of  a  hundred  {q.v.).      In  the  old  law 

when  juries  were  required  to  be  taken  from  the  neighbourhood  of  the 
vill  or  place  where  the  cause  of  action  arose,  challenges  might  be  made 
to  the  array  for  a  defect  of  hundredors.  This,  however,  has  long  been 
abolished. 
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1.  WiFES  Rights  ix  her  Husrasd's  Propebtt. 

At  the  jffesent  day  such  rights  as  a  wife  has  osdj  arise  <hi  the  death 
of  her  husband  intestate.  On  that  event  she  has — (a)  a  life  interest  in 
a  portion  of  the  real  estate  c^  which  he  dies  intestate,  provided  he  has  not 
excluded  her  therefrom ;  (b)  a  certain  interest  in  his  personal  estate  under  the 
Statntesof  Distribution ;  (e)  a  certain  qualified  lig^i  to  administer  to  his  estate. 

(a)  The  first  of  these  rights  is  aU  that  remains  ot  the  ancient  Bower, 
a  right  which  the  common  law  gave  to  a  widow  for  the  sustenance  of 
Jierself  and  her  children  (Co.  Litt.  31  a).  "Where  a  woman  taketh  a 
husband  seised  of  such  an  estate  in  tenements,  etc.,  so  as  by  possitHUtj  it 
mav  happen  that  the  wife  may  have  issue  by  her  husband,  and  Uiat  the 
same  issue  may  by  possibility  inherit  the  same  tenements  of  sadi  an  estate 
as  the  husband  hatii,  as  heir  to  the  husband,  of  such  tenements  die  diall 
have  her  dower,  and  otitierwise  not"  {LiU.  s.  53)l  Three  conditions  were 
therefore  necessary  to  entitle  the  wife  to  dower — (L)  Marriage ;  (iL)  sole 
seisin  of  an  estate  of  inheritance ;  (iiL)  death  of  the  husband  {Co.  Litt.  31  dy. 
It  was  not  necessary  that  there  should  be  issue  in  fact  of  the  marriage 
{Litt.  s.  36),  but  it  was  necessary  that  thare  should  be  a  poBsilHMty  of  isBoe 
who  could  inherit ;  and  therefore  if  lands  were  limited  to  a  man  and  his 
heirs  by  a  certain  marriage  in  tail,  and  his  wife  died  and  he  married  again, 
his  second  wife  would  have  no  dower  out  of  those  lands  {Litt.  sl  53). 
Assuming  these  three  conditions  fulfilled,  the  widow  was  entitled  to  an 
estate  for  life  in  one-third  of  the  lands  cS.  which  l^r  husband  was  solely 
seised  for  an  estate  of  inheritance  in  poesessioxi  at  any  time  dnrii^  the 
coverture  The  husband  must  have  been  "adsed";  therefore  the  widow 
was  not  dowable  out  of  his  equitable  estates  {Co.  Litt.  29  a),  including  a 
mere  equity  of  redemption  {Dawson  v.  Bank  of  TFhUfhareHj  1877,  6  Ch.  J). 
218).  With  regard  to  the  "tenements,  etc"  out  of  which  a  widow  is 
dowable,  this  expressicm  includi^  manors,  rents,  rights  of  common,  profits, 
tolls,  advowsons,  tithes,  fairs,  markets,  and  otitier  rights  (see  Piaik, 
Dovrer,  pu  111;  L  Eopor,  H.  &  W.  :>42);  mines,  if  opened  in  her  husband's 
lifetime,  otherwise  not  {^(mgUon  t.  Lngk,  1808, 1  Taun.  402 :  11  R  R  810X 
The  wife's  right  to  dower  attached  in  interest  at  the  instant  when  marriage 
and  seisin  co-existed;  the  death  of  the  husband  only  consummated  the  right. 
She  had  therefore  during  her  husband's  life  an  interest  which  she  could  piql 
with,  and  there  is  no  question  but  that  if  a  husband  and  wife  levied  a  fine 
{Lamptt's  case,  1613,  10  Rep.  49  b)  or  suffered  a  recovery  (Paj^  Dower, 
193)  the  wife  was  barred  of  her  dower. 

A  wife  could  not,  however,  release  her  right  to  dower ;  and  as  accord 
and  satisfaction  could  not  be  pleaded  at  law  to  a  real  action,  no  aocq^tance 
of  any  other  benefit  would  bar  her  right  to  claim  dower  ( VenuniL*  case, 
1573,  4  Rep.  \  a\  Hence  the  practice  arose  in  early  times  of  conyeyii^ 
lands  to  uses,  thus  making  the  husband's  estate  an  equitable  and  not  a 
legal  one,  with  the  exception  of  a  legal  joint  estate  ( junctura)  during  the 
life  of  the  wife  to  secure  a  provision  for  her  called  a  jointure.  Now  when 
Ae  Statute  of  Uses  was  p€i;^ed  (27  Hen.  vm.),  converting  the  use  into  the 
legal  seisin,  wives  would  have  been  entitled  to  both  jointure  and  dow»  but 
for  sec  6,  which  provided  that  women  havii^  an  estate  in  jointure  with 
their  husbands  should  not  be  entitled  to  dower.  If  jointure  were  made 
after  marriage,  this  statute  put  the  widow  to  her  election  between  the 
jointure  and  dower.  Jointure  soon  acquired  a  wider  meaning,  and  is 
defined  in  VenunCs  case,  1573,  4  Rep.  p.  2  6,  to  be  "  a  complete  livelihood 
of  freehold  for  the  wife  of  lands  <x  tenements,  etc,  to  take  efiect  presently 


256  HUSBAND  AND  WIFE 

in  possession  or  profit  after  the  decease  of  her  husband  for  the  life  of  the 
wife,  at  least,  if  she  herself  be  not  the  cause  of  its  determination  or  for- 
feiture." At  law,  unless  this  definition  was  fulfilled,  the  widow  was  neither 
barred  of  dower  nor  put  to  any  election.  But  in  a  Court  of  Equity  it  was 
very  different,  for  an  intended  wife  of  full  age  might  bind  herself  to  take 
any  reasonable  provision,  such  as  a  term  of  years  or  an  annuity,  as  an 
equitable  jointure,  in  satisfaction  of  dower.  But  in  equity,  as  at  law,  to 
be  an  absolute  bar  to  dower,  this  equitable  jointure  had  to  be  accepted 
before  marriage.  If  made  after  marriage  the  Court  put  the  widow  to  her 
election. 

Before  the  Dower  Act  a  difficult  question  often  arose  as  to  whether  a 
legacy  or  other  bequest  given  to  a  widow  was  intended  to  be  in  satisfaction 
of  dower  so  as  to  put  her  to  her  election,  a  question  in  the  last  resort 
depending  on  the  construction  of  the  bequest.  The  subject  has  lost  so 
much  of  its  former  importance  that  it  is  not  thought  necessary  to  do  more 
than  refer  the  reader  to  I.  Eop.  Husband  and  Wtfe,  565  et  seq.,  where  it  is 
discussed  at  length. 

When  dower  had  been  duly  assigned  in  accordance  with  the  widow's 
rights  at  common  law  her  title  had  relation  back  to  her  husband's  original 
seisin,  and  had  priority  over  all  charges  and  incumbrances  and  debts  created 
or  incurred  by  him  during  the  marriage  after  he  had  acquired  the  estate. 
If  he  conveyed  the  estate  to  a  hond-fide  purchaser  for  value,  the  purchaser 
took  subject  to  the  widow's  dower  {Doe  v.  Gioinnell,  1841,  1  Q,  B.  682). 
When,  therefore,  it  became  desirable  that  real  estate  should  be  more  readily 
alienable,  dower  ceased  to  be  a  benefit  and  became  a  burden,  and  the 
ingenuity  of  conveyancers  devised  the  uses  to  bar  dower,  by  means  whereof 
the  fullest  powers  of  disposition  were  conferred  upon  the  husband  without 
his  having  an  estate  of  inheritance  in  possession.  The  land  was  conveyed 
to  such  uses  as  the  husband  should  appoint ;  in  default  of  such  appoint- 
ment, to  the  use  of  the  husband  and  his  assigns  for  life ;  from  and  after 
the  determination  of  that  estate,  by  forfeiture  or  otherwise,  in  the  purchaser's 
lifetime,  to  the  use  of  trustees  during  the  husband's  life  in  trust  for  him 
and  his  assigns  ;  and  after  his  death  to  the  use  of  him,  his  heirs,  and  assigns 
for  ever.  This  form  is  probably  to  be  ascribed  to  tlie  learned  author  of 
Fearne  on  Contiwjcnt  Remainders  (see  4th  ed.,  vol.  i.  p.  509). 

All  women  married  after  the  1st  of  January  1834  come  under  the 
provisions  of  the  Dower  Act  (3  &  4  Will.  iv.  c.  105).  This  Act  applies  to 
freehold  and  gavelkind  lands,  and  probably  also  to  lands  held  by  the 
custom  of  borough-English  {Farley  v.  JBonham,  1861,  30  L.  J.  Ch.  239),  but 
not  to  copyhold  lands  {Smith  v.  Adams,  1854,  5  De  G.,  M.  &  G-.  712). 
Under  this  Act  a  widow  is  dowable  out  of  lands  in  which  her  husband's 
interest  was  equitable,  or  partly  legal  and  partly  equitable  (s.  2),  provided 
it  was  an  estate  of  inheritance  in  possession,  or  equal  to  an  estate  of 
inheritance  in  possession  {In  re  Michell,  [1892]  2  Ch.  87)  other  than  a  joint 
tenancy.  If  the  husband's  interest  is  a  right  of  entry  that  is  sufficient 
(s.  3),  provided  the  claim  to  dower  is  enforced  before  the  right  of  entry  is 
barred.  But  she  is  not  dowable  out  of  any  lands  of  which  her  husband 
actually  disposed  in  his  lifetime  or  by  will  (s.  4).  A  widow  is  not  entitled 
to  dower  out  of  any  land  of  her  husband  where,  in  the  deed  by  which  such 
land  is  conveyed,  or  by  any  deed  executed  by  him,  it  shall  be  declared  that 
his  widow  shall  not  be  entitled  to  dower  out  of  such  land  (s.  6).  Nor  is 
she  entitled  to  dower  out  of  any  land  of  whicii  lier  Inisband  dies  wholly  or 
partially  intestate,  when  by  his  will  he  declares  his  intention  that  she  shall 
not  be  entitled  to  a  dower  out  of  such  land  or  out  of  any  of  his  land  (s.  7) 
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Her  right  is  subject  to  any  conditions,  restrictions,  or  directions  declared 
by  her  husband's  will  (s.  8).  Where  a  husband  devises  land  out  of  which 
his  widow  would  have  been  dowable  if  the  same  were  not  so  devised,  or 
any  estate  or  interest  therein,  to  or  for  the  benefit  of  his  widow,  she  is 
not  dowable  out  of  any  of  his  land  unless  a  contrary  intention  appears  in  his 
will  (s.  9).  A  devise  of  real  estate  to  trustees  on  trust  to  sell  and  to  pay  an 
annuity  out  of  the  proceeds  is  a  devise  of  an  interest  in  land  {Lacy  v.  Hill, 
1875,  L.  E.  19  Eq.  ■iA.Q :  In  re  Thomas,  1886,  34  Ch.  D.  166).  But  no  gift 
or  bequest  out  of  personal  estate,  or  out  of  land  not  liable  to  dower,  will 
defeat  her  right  to  dower  unless  a  contrary  intention  is  expressed  in  the 
husband's  will  (s.  10).  The  Court  may  enforce  an  agreement  by  the  husband 
not  to  bar  his  wife's  right  to  dower  (s.  11).  Formerly,  if  a  legacy  were 
given  in  satisfaction  of  dower,  it  was  entitled  to  priority  over  simple  legacies, 
for  it  was  considered  the  price  of  the  dower.  By  sec.  12,  nothing  in  the 
Act  is  to  interfere  with  any  rule  of  equity  by  which  legacies  bequeathed  in 
satisfaction  of  dower  are  entitled  to  priority  over  other  legacies.  But  this  rule 
only  appHes  where,  if  she  had  not  accepted  the  gift  in  satisfaction,  the  widow 
would  have  been  entitled  to  dower  {In  re  Greemvood,  [1892]  2  Ch.  295).  By 
sec.  5,  dower  is  made  subject  to  all  partial  estates  and  interests,  and  all 
charges  which  the  husband  may  have  created,  and  also  to  all  debts,  incum- 
brances, and  contracts  to  which  the  land  may  be  liable. 

By  20  Hen.  ill.  c.  2,  the  widow  is  entitled  to  crops  and  emblements  upon 
estates  belonging  to  her  in  dower,  and  she  may  bequeath  them  by  her  will. 
If  a  wife  commits  adultery  uncondoned  by  her  husband  she  forfeits  her 
dower  by  Statute  13  Edw.  i.  (Westminster  2),  c.  34 ;  and  that  whether  she 
is  living  apart  from  him  by  his  consent  {Hethnngton  v.  Graham,  1829, 
6  Bing.  135 ;  31  E.  E.  361),  or  on  account  of  his  cruelty  ( Woodiuard  v. 
Dowse,  1861,  10  C.  B.  N.  S.  722).  After  decree  of  divorce  her  right  is  at 
an  end  {Frampton.  v.  Stephens,  1882,  21  Ch.  D.  164),  secit^  of  a  decree  for 
judicial  separation  {ibid.). 

The  old  writ  of  dower  prescribed  by  20  Hen.  in.  c.  1  was  abolished  by 
the  Common  Law  Procedure  Act,  1860,  s.  26,  an  ordinary  action  being 
substituted  commenced  by  a  writ  endorsed  with  a  notice  that  the  claim  is 
for  dower.  The  procedure  under  the  Judicature  Acts  is  the  same  (E.  S.  C, 
1883,  Orders  1  and  2,  and  App.  A,  Part  II.,  s.  4  to  the  Eules).  The  widow 
must  bring  her  action  within  twelve  years  after  the  right  of  action  first 
accrued  (37  &  38  Vict.  c.  57,  s.  1).  She  can  only  recover  six  years'  arrears 
(3  &  4  Will.  IV.  c.  27,  8. 42).  A  widow  tenant  in  dower  is  liable  for  waste 
{Co.  Litt.  53, 54).  She  may  exercise  the  powers  of  a  tenant  for  life  to  lease 
for  twenty-one  years  under  sec.  46  of  the  Settled  Estates  Act,  1878. 

By  the  common  law  confirmed  by  Statute  9  Hen.  ill.  c.  7  (Magna  Carta), 
a  widow  is  entitled  to  tarry  in  the  chief  house  of  her  husband  for  forty  days 
after  the  death  of  her  husband,  within  which  days  her  dower  shaU  be 
assig^ied  her  (unless  it  were  assigned  before),  or  that  the  house  be  a  castle ; 
and  if  she  depart  from  the  castle,  then  a  competent  house  shall  be  forthwith 
provided  for  her  in  the  which  she  may  honestly  dwell  until  her  dower  be 
to  her  assigned  as  it  is  aforesaid ;  and  she  shall  have  in  the  meantime  her 
reasonable  estovers  of  the  common.  This  right  is  caUed  the  right  of 
Quarantine. 

A  widow  may,  by  custom  of  the  manor,  be  entitled  to  Free-bench  out  of 
the  copyhold  estates  of  which  her  husband  dies  seised.  As  this  right  depends 
upon  the  custom  of  each  particular  manor  it  is  impossible  here  to  lay 
down  any  general  rules  relating  to  it.  If  the  custom  require  seisin  at 
the  husband's  death  there  could  be  no  free-bench  out  of  copyholds  which  he 
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surrendered  to  the  use  of  his  will.  It  is  no  longer  necessary  for  a 
testator  to  surrender  to  the  use  of  his  will.  His  will,  however,  without  the 
surrender,  has  the  same  effect  and  bars  his  widow's  right  to  free-bench 
{Lacy  V.  Hill,  1875,  L.  K.  19  Eo].  346). 

(6)  By  sees.  5  and  6  of  the  Statute  of  Distributions  (22  &  23  Car.  ii. 
c.  10),  if  a  man  dies  intestate  as  to  personal  estate  any  surplus  that 
remains  after  payment  of  his  debts  and  funeral  expenses  is  distributed 
between  his  widow  and  children,  or  his  widow  and  the  representatives 
of  his  children,  the  widow  taking  one-third  and  the  children  or  their 
representatives  two-thirds.  If  he  leaves  no  children  or  representatives  of 
deceased  children,  his  widow  takes  one-half  and  his  next-of-kin  the  other 
half.  If  he  leaves  no  children,  representatives  of  children,  or  next-of-kin, 
the  widow  still  takes  only  one-half  and  the  other  half  goes  to  the  Crown. 
Further,  by  the  Intestates  Estates  Act,  1890  (53  &  54  Vict.  c.  29),  it  is 
enacted  that  where  a  man  dies  intestate,  leaving  a  widow  and  no  issue,  if 
the  net  value  of  his  real  and  personal  estate  does  not  exceed  £500,  such 
real  and  personal  estate  shall  belong  absolutely  and  exclusively  to  the 
widow.  Where  the  net  value  exceeds  £500,  the  widow  is  entitled  to  £500 
and  to  a  charge  on  the  estate  for  that  sum  and  interest  at  4  per  cent. 
This  provision  is  in  addition  to  that  share  in  the  residue,  after  payment  of 
the  £500,  to  which  the  widow  would  have  been  entitled  if  such  residue 
formed  the  whole  of  the  intestate's  estate  and  the  Act  had  not  been 
passed. 

(c)  By  Statute  21  Hen.  vill.  c.  5,  the  ordinary  may  grant  administra- 
tion of  her  husband's  estate  to  his  widow  or  next-of-kin,  or  both,  at  his 
discretion.  The  Court  generally  grants  administration  to  the  widow,  unless 
there  be  reason  to  the  contrary,  as  that  the  parties  were  separated  (Lambell 
V.  Lamhell,  1831,  3  Hagg.  568),  or  the  widow  had  in  her  marriage  settlement 
renounced  all  right  to  her  husband's  personal  estate  ( Walker  v.  Carless, 
1758,  2  Lee,  Ucc.  Ca.  560). 

2.  Husband's  Eights  in  His  Wife's  Pkoperty. 
(a)  Real  Estate. — The  effect  of  marriage  on  a  woman  was  to  give 
certain  rights  to  the  husband  over  her  property.  By  the  inter- 
marriage the  husband  acquired  a  freehold  interest,  during  the  joint 
lives  of  himself  and  wife,  in  all  freehold  property  of  which  she  was 
seised  at  that  time,  or  of  which  she  became  seised  during  the  coverture. 
During  that  period  the  husband  and  wife  were  seised  in  fee  in  right 
of  the  wife  {Polyhank  v.  Hawldns,  1780,  Doug.  329);  the  husband  was 
entitled  to  the  rents  and  profits,  and  had  the  right  of  possession  though 
the  wife  had  the  right  of  property.  Payment  of  rent  to  the  wife  was 
no  discharge  {Tracy  v.  Button,  1622,  Cro.  (2)  617)  unless  the  husband  had 
given  her  authority  to  receive  it  {Boe  d.  Leicester  v.  Biggs,  1808,  1  Taun. 
367;  11  E.  E.  533).  The  husband  was  entitled  to  possession  of  the 
title-deeds  during  the  marriage,  but  it  is  thought  that  the  assignee  of  his 
interest  would  not  be  entitled  to  them  (see  Ex  parte  Bogers,  hi  re  Byatt, 
1884,  26  Ch.  D.  31).  If  the  wife's  estate  was  an  estate  for  life,  her  hus- 
band alone  was  liable  for  waste  committed  during  the  coverture  {Kingham 
V.  Lee,  1846,  15  Sim.  396).  His  estate  was  a  freehold  which  he  could 
convey,  and  he  could  without  his  wife  make  a  tenant  to  the  praecipe  for 
suffering  a  recovery  (Pigott  on  Recoveries,  72);  but  the  conveyance  only 
took  effect  during  the  coverture  {Robertson  v.  Norris,  1848,  11  Q.  B.  916). 
Apart  from  this  freehold  interest  of  the  husband,  the  wife's  estates  of 
inheritance  remained,  and  still  remain,  entire  in  her  after  the  death  of  her 
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husband,  or  in  her  heirs  if  she  dies  before  him  ;  unless  by  the  birth  of  a 
child  he  becomes  tenant  for  life  by  the  Curtesy  (qv.)  (2  Black.  Com.  433).  A 
husband  holding  over  after  his  interest  has  determined,  without  the  consent 
of  those  entitled  in  remainder,  is  a  trespasser,  and  liable  in  damages  for  the 
rents  and  profits  received  during  his  wrongful  possession  (Statute  6  Anne, 
c.  18,  s.  5).  Still,  a  married  woman  could  not,  except  as  donee  of  a  power 
of  appointment,  dispose  of  her  freehold  estates,  whether  by  deed,  for  this 
was  void  (Perkins,  s.  6),  or  by  will  (34  &  35  Hen.  viii.  c.  5,  s.  14 ;  1  Vict. 
c.  26,  8.  8),  or  by  any  other  private  conveyance.  These  estates  were 
formerly  conveyed  by  a  fine  or  common  recovery  in  which  she  waf 
examined  sep^irately  and  in  private,  to  ascertain  whether  she  joined  in  thb 
fine  or  recovery  of  her  o^^^l  free  will.  The  Fines  and  Kecoveries  Act 
(3  &  4  Will.  IV.  c.  74,  s.  77)  substituted  for  this  method  a  deed  of 
conveyance  acknowledged  by  the  wife  after  separate  examination  before 
commissioners  or  a  commissioner  (Conveyancing  Act,  1882  (45  &  46  Vict, 
c.  39),  s.  7 ;  Teniu7it  v.  Welch,  1888, 37  Ch.  D.  622  ;  Boberts  v.  Cooper,  [1891] 
2  Ch.  335).  This  acknowledgment  may  be  taken  at  any  time  after  the 
execution  of  the  deed  (In  re  London  Dock  Act,  1856,  25  L.  J.  Ch.  45). 
Formerly  a  certificate  had  to  Idc  lodged  within  a  month  after  the 
acknowledgment,  but  this  is  no  longer  necessary  (45  &  46  Vict.  c.  39,  s.  7). 
The  acknowledgment  mav  be  taken  abroad  on  commission  (3  &  4  Will.  iv. 
c.  74,  s.  83  ;  1,1  re  Hovkrd,  1864,  L.  E.  9  C.  P.  347).  The  husband's 
concurrence  was  also  necessary  to  the  validity  of  the  conveyance.  Bank- 
ruptcy did  not  preclude  him  from  concurring  ;  and  a  conveyance  under  the 
Act  is  good  against  his  trustee  or  assignee  for  the  benefit  of  creditors 
{Cooper  V.  Macdonald,  1877,  7  Ch.  D.  288).  But  by  sec.  91  of  the  Act  it 
coidd  be  dispensed  with  in  certain  cases  by  leave  of  the  Court  of  Comn^p 
Pleas,  and  later  of  the  Queen's  Bench  Division,  or  Chancery  Division, 
if  other  relief  were  sought  in  the  province  of  that  Division  (Ex  parte 
Tlwmpson,  W.  X.,  1884,  28 ;  In  re  Ciles,  1894,  70  L.  T.  757).  If,  for 
example,  the  husband  were  insane,  or  an  infant,  or  if  his  residence  were  not 
known,  or  he  were  Uving  apart  from  his  wife,  the  Court,  on  the  wife's 
affidavit  stating  the  facts,  would  dispense  with  his  concurrence.  The  wife 
could  then  convey  as  a  feme  sole  without  acknowledgment.  As  to  the 
effect  of  a  deed  made  imder  such  circumstances,  see  Goodchild  v.  Dougall, 
1876,  3  Ch.  D.  650  ;  Foivke  v.  Draycott,  1885,  29  Ch.  D.  996.  An  order 
dispensing  with  the  concurrence  might  be  rescinded  in  certain  events 
{Ex  parte  Cockerell,  1878,  4  C.  P.  D.  39),  but  not  so  as  to  affect  intervening 
rights  {In  re  Rogers,  1865,  L.  E.  1  C.  P.  47).  By  a  conveyance  under  this 
Act  the  real  estate  of  a  married  woman,  whether  vested  or  contingent,  and 
whether  in  possession,  remainder,  or  reversion,  might  be  disposed  of. 

As  a  married  woman  had  formerly  no  power  to  contract  she  could  not, 
at  anyrate  until  the  Fines  and  Eecoveries  Act,  make  a  binding  contract  to 
sell  her  real  property.  But  as  that  Act  gave  her  power  to  dispose  of  her 
real  property  as  a.  feme  sole  in  the  way  above  described,  and  as  a  feme  sole 
could  for  valuable  consideration  dispose  of  her  property  in  equity,  it  was 
held  that  by  a  deed  acknowledged  by  the  wife,  and  concurred  in  by  the 
husband,  she  might  for  valuable  consideration  contract  to  sell  her  real 
estate  {Crofts  v.  Muldleton,  1856,  8  De  G.,  M.  &  G.  192,  219). 

The  geneml  principle,  that  a  person  may  by  his  fraud  preclude  himself 
from  asserting  a  claim  which  he  would  otherwise  be  entitled  to  make, 
apphes  none  the  less  in  case  of  a  married  woman  {Savage  v.  Foster,  1723, 
9  :Mod.  35  ;  Shcirpe  v.  Fog,  1868,  L.  E.  4  Ch.  35  ;  Cahill  v.  Cahill,  1883, 
8  App.  Cas.  420).     And  upon  the  same  principle  she  might,  by  the  exercise 
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of  an  election  between  two  gifts,  bind  her  interest  in  real  property  without 
a  deed  acknowledged  {Barroio  v.  Barrow,  1858,  4  Kay  &  J.  409),  unless  the 
nature  of  her  interest  in  the  property  to  be  relinquished  created  an  obstacle 
{Caliill  V.  Cahill,  iihi  supra).  Where  husband  and  wife  joined  in  mortgaging 
the  wife's  real  property,  reserving  the  equity  of  redemption  to  the  husband, 
it  was  always  a  question  of  intention  whether  he  took  beneficially  or 
merely  as  trustee  for  his  wife  {In  re  Betton's  Trust  Estates,  1871,  L.  E.  VI 
Eq.  553). 

(&)  Chattels  real. — With  regard  to  the  wife's  chattels  real,  the  husband 
was  during  the  coverture  possessed  of  these  in  her  right  {Co.  Litt.  351  a).  He 
could  therefore  by  act  inter  vivos  assign,  underlet,  mortgage,  or  contract  to 
dispose  of  them  so  as  to  bind  the  wife  if  she  survived  him  {Stead  v.  Crea/jh, 
1723,  9  Mod.  43 ;  Bates  v.  Dandy,  1741,  2  Atk.  207).  And  that  whether 
they  were  legal  or  equitable,  and  whether  in  possession  or  reversion,  vested 
or  contingent,  provided  they  could  possibly  fall  into  possession  during  the 
marriage  {Donne  v.  Hart,  1831,  2  Ey.  «&  M.  360).  They  were  liable  for  his 
debts  and  would  vest  in  his  trustee  or  assignee  in  bankruptcy  {Doc  d.  Shavj 
V.  Stetvart,  1834,  1  Ad.  &  E.  300).  The  wife  could  not  dispose  of  them  l)y 
deed  or  will.  If  she  survived,  the  chattels  real,  or  so  much  thereof  as  the 
husband  had  not  disposed  of  during  the  coverture,  survived  to  lier,  and  the 
husband's  will  was  inoperative  upon  them  {Co.  Litt.  351).  But  if  the  husband 
survived  he  became  entitled  to  them  jure  mariti  without  taking  out  admini- 
stration (Eoll.  Abr.  "  Baron  and  Feme,"  H.  8 ;  /w  re  Bellamy  Elder  v. 
Pearson,  1883,  25  Ch.  D.  620).  If  a  husband  mortgages  his  wife's  leasehold 
and  reserves  the  equity  of  redemption  to  himself,  it  would  seem  that  he 
would  be  treated  as  a  trustee  for  her.  An  agreement  by  the  husband  to 
mortgage  did  not  deprive  the  wife  of  the  right  to  redeem  {Bates  v.  Dandy, 
1741,  2  Atk.  207). 

(c)  Personal  Chattels. — With  regard  to  the  wife's  personal  chattels  in 
possession,  whether  acquired  before  or  after  marriage,  whether  acquired  by 
gift,  for  example,  to  the  wife  alone,  or  to  the  husband  and  wife  jointly,  or 
by  her  own  labour  and  skill  {Buchley  v.  Collier,  1693,  1  Salk.  114),  they  vested 
absolutely  in  the  husband  (Com.  Diy.  "Baron  and  Feme,"  E.  3).  Chattels 
held  by  a  bailee  for  the  wife  were  for  this  purpose  her  chattels  in 
possession.  The  wife  could  not  deal  with  them  in  any  way,  for  she  liad  no 
property  in  and  no  power  of  disposing  of  them.  On  her  death  they  passed 
to  the  husband  if  he  survived,  and  to  his  personal  representatives  if  he 
predeceased  lier.  They  might,  however,  pass  by  her  will  if  her  husband 
assented  to  it,  after  knowing  its  contents  {Brook  v.  Turner,  1677,  2  Mod. 
170),  or  semhle,  if  lie  bound  himself  by  contract  for  valuable  consideration  to 
assent.  Her  paraphernalia,  consisting  of  jewels  and  trinkets  to  be  worn 
by  lier  as  personal  ornaments,  were  the  only  exception  to  these  rules. 
They  x^assed  to  the  wife  on  her  husband's  death  if  he  had  not  disposed  of 
them  by  act  inter  vivos,  subject  to  the  claims  of  his  creditors.  The 
wife's  choses  in  action  might  be  reduced  into  possession  by  the  husband. 
If  and  when  this  was  done  they  became  his  choses  in' possession.  If  the 
husband  died  without  having  reduced  them  into  possession,  the  widow  was 
entitled  to  them  as  against  the  husband's  representative.  If  the  husband 
survived  lie  was  entitled  to  them  as  her  administrator,  and  until  he  took 
out  administration  he  had  no  right  at  all.  If  he  died  without  administer- 
ing, the  wife's  adinuiistnitor,  and  not  the  husband's,  was  entitled  to  the 
choses  in  action.  It  was  formerly  considered  that  negotiable  instruments 
were  choses  in  possession  to  which  the  husband  was  entitled  Jure  mariti 
{M'Ncilage  v.  Holloway,  1818, 1  Barn.  &  Aid.  218)  because  the  husband  might 
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endorse  his  wife's  negotiable  instruments ;  but  tliis  doctrine  has,  rightlv, 
not  prevailed  {Sherrington  v.  Yates,  1844,  12  Mee.  &  W.  855). 

A  chose  in  action  is  not  reduced  into  possession  until  the  husband  has 
for  some  moment  of  time  had  absolute  dominion  over  it  without  any  con- 
currence of  the  wife  {Nicholson  v.  Drury  Buildinos  Estate  Co.,  1877,  7  Ch.  D. 
48).  If  the  husband  assigned  his  ^vife's  chose  in  action,  the  assignee  stood 
in  the  shoes  of  the  husband.  So  of  the  husband's  trustee  in  bankruptcy 
{Pierce  v.  Thoiniley,  1828,  2  Sim.  167).  If  the  assignee  did  not  reduce  into 
possession  during  the  coverture,  the  wife's  title  by  survivorship  prevailed 
over  the  assignment.  In  case  of  the  wife's  reversionary  choses  in  action, 
such  as  a  legacy  payable  to  her  after  the  determination  of  a  life  interest, 
difficulties  arose  wliich  led  to  the  passing  of  Malins'  Act  (20  &  21  Yict. 
c.  57).  On  the  determination  of  the  Life  interest  the  legacy  became  a  chose 
in  action,  and  subject  to  the  rules  above  stated.  The  wife  could  not  deal 
with  it.  If  the  husband  assigned  it,  his  assignee  had  to  reduce  it  into 
possession,  and  none  the  less  because  at  the  date  of  the  assignment  it  was 
still  reversionary.  If  before  he  did  so,  and,  a  foi'tiori,  if  before  the  reversion 
fell  in,  the  husband  died  leaving  the  wife  survi\-ing,  the  assignee  took  noth- 
ing ;  and  if  the  reversion  coidd  not  fall  in  imtil  after  the  husband's  death, 
it  was  simplv  inaUenable  during  the  coverture  {Box  v.  Box,  1843,  Drury 
temiy.  Sugden,  42;  Whittle  v.  Hcnninri,  1848,  2  Ph.  731).  Malins'  Act  (20 
&  21  Yict.  c.  57)  therefore  provided  that  a  married  woman  might  dispose 
of  future  or  reversionary  interests,  whether  vested  or  contingent,  in  any 
personal  estate  to  which  she  or  her  husband  in  her  right  might  become 
entitled  under  any  instrument  made  after  the  31st  of  December  1857 
(except  her  marriage  settlement),  or  release  a  power  over  such  personal 
estate,  by  a  deed  acknowledged  by  her  and  concurred  in  by  her  husband 
according  to  the  provisions  of  the  Fines  and  Recoveries  Act.  The  effect  of 
an  assignment  under  Malins'  Act  was  considered  in  In  re  Batchelor,  1873, 
L.  E.  16  Eq.  481,  and  In  re  Jakeman's  Trusts,  1883,  23  Ch.  D.  344). 

As  in  the  case  of  her  real  estate  {vide  supra),  a  married  woman  might 
probably  deal  with  her  reversionary  personalty  by  a  contract  acknowledged 
by  her  and  concurred  in  by  her  husband,  or  by  a  fraud  or  an  election. 
See  further,  Grcenhill  v.  North  British  Mercantile  Ijisurance  Co.,  [1893] 
3  Ch.  474. 

(rf)  Equity  to  a  Settlement. — The  right  of  a  husband  to  reduce  his  wife's 
choses  in  action  into  possession,  though  formerly  absolute  at  law,  was  sub- 
ject to  an  important  qualification  in  equity.  If  he  invoked  the  assistance 
of  a  Court  of  Equity,  the  Court,  on  the  principle  that  he  who  seeks  equity 
must  do  equity,  ordered  a  fitting  settlement  to  be  made  upon  his  wife  and 
children  out  of  the  fund  recovered.  After  the  passing  of  the  Judicature 
Acts  this  equity  to  a  settlement  was  enforced  by  the  Common  Law  Di\'isions 
as  well  as  by  the  Chancery  Di\dsion.  The  doctrine  was  afterwards 
extended  to  cases  where  the  wife  herself  prayed  the  aid  of  the  Court  {Lady 
Elibank  v.  Mantolieu,  1801,  5  Yes.  737;  5  E.  E.  157),  and  now  her  equity 
to  a  settlement  would  be  enforced  both  in  actions  in  the  Queen's  Bench  and 
Chancery  Di\'isions.  The  equity  prevails  against  the  claims  of  the  husband 
himself,  his  trustee  in  bankruptcy,  his  assignee  for  the  benefit  of  creditors, 
and  even  his  assignee  for  valuable  consideration  {Scott  v.  Spashett,  1851, 
3  Mac.  &  G.  599).  Not  merely  puie  personalty,  but  terms  of  years,  whether 
equitable  {Hanson  v.  Keating,  1844, 4  Hare,  1)  or  legal  {Boxall  v.  Boxall,  1884, 
27  Ch.  D.  220),  were  subject  to  it ;  but  not  the  inheritance  of  an  estate  in  fee, 
for  marriage  only  affected  the  wife's  life  interest,  nor  property  limited  to 
husband  and  wife  for  their  joint  lives  and  the  life  of  the  survivor  {In  re 
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Bryan,  1880,  14  Ch.  D.  516);  and  it  did  not  affect  the  husband's  estate  bv 
the  curtesy  {Smith  v.  Matthews,  1860,  3  De  G.,  F.  &  J.  139). 

The  Court  would  not  in  general  settle  on  the  wife  the  income  of  property 
which  accrued  during  the  marriage  (Tidd  v.  Lister,  1853,  3  De  G.,  M.  &  G. 
857),  but  in  exceptional  cases  (Steed  v.  Galley,  1833,  2  Myl.  &  K.  52  ;  Bond  v. 
Simmons,  1743,  3  Atk.  21 ;  Rohcrts  v.  Coo2Kr,  [1891]  2  Ch.  335),  especially  if 
the  husband  had  deserted  the  wife,  the  Court  gave  her  the  income,  and  her 
right  to  it  prevailed  against  the  husband's  trustee  in  bankruptcy  or  assignee 
{Lumb  V.  Milnes,  1800,  5  Ves.  517 ;  Tidd  v.  Lister,  1853,  3  De  G.,  M.  &  G. 
857 ;  Squires  v.  Ashford,  1856,  23  Beav.  132),  but  not  against  his  assignee 
for  value  if  at  the  date  of  the  assignment  he  was  maintaining  his  wife  ( Tidd 
V.  Lister,  1853,  10  Hare,  140 ;  3  De  G.,  M.  &  G.  857 ;  Ln  re  Duffy  s  Trusts, 
1860,  28  Beav.  386 ;  Elliott  v.  Cordell,  1819,  5  Madd.  149 ;  21  K.  E.  287). 
The  settlement  included  the  children  as  its  objects,  but  the  right  to  claim  it 
was  personal  to  the  wife,  and  if  she  died  without  asserting  her  equity  the 
children  could  not  claim  it  {Scriven  v.  Tapley,  1765,  2  Eden,  337 ;  Lloyd  v. 
Williams,  1816,  1  Madd.  450). 

The  amount  settled  is  in  the  judicial  discretion  of  the  Court  under  the 
circumstances  of  each  case  {Foivke  v.  Draycott,  1885,  29  Ch.  D.  996).  The 
existence  and  provisions  of  any  prior  settlement  and  the  conduct  of  the 
husband  were  the  more  important  circumstances.  Sometimes  the  whole 
was  settled  on  the  wife  {Beid  v.  Beid,  1886,  33  Ch.  D.  220).  Sometimes  the 
whole  was  paid  to  the  husband  (Giacometti  v.  Brodgers,  1873,  L.  E.  8  Ch. 
338).  In  Callow  v.  Callow,  1886,  55  L.  T.  154,  two-thirds  was  settled  on 
the  wife  of  an  undischarged  bankrupt  who  was  contributing  to  her  support. 
The  general  rule  was  to  settle  one-half  in  the  absence  of  special  circum- 
stances (see  Murray  v.  Lord  Elibanh,  1804,  1  White  and  Tudor's  Leading 
Gases,  7th  ed.,  pp.  621,  639 ;  7  E.  E.  346).  The  practice  and  procedure  in 
claiming  a  settlement  will  be  found  in  Daniell's  Chancery  Practice,  6th  ed., 
pp.  125  et  seq. 

The  wife  may,  by  her  conduct,  preclude  herself  from  asserting  her  equity 
{Ln  re  Lush's  Trust,  1869,  L.  E.  4  Ch.  591,  or  she  might  waive  it  {Gam2jbell 
V.  JLarding,  1833,  6  Sim.  283).  She  might,  by  an  agreement  in  her  marriage 
settlement,  bind  herself  not  to  insist  on  it  {Carr  v.  Taylor,  1805, 10  Ves.  574 ; 
8  E.  E.  40).  An  assignment  by  husband  and  wife  under  Malins'  Act  bars 
the  wife's  equity  to  a  settlement  in  the  reversionary  interest  assigned  {Cool-e 
v.  Williams,  1883,  11  W.  E.  504).  The  settlement  was  a  settlement  for 
valuable  consideration  if  made  before,  and  a  voluntary  settlement  if  made 
after,  reduction  into  possession  by  the  husband  of  the  fund  settled  {Wheeler 
V.  Caryl,  1751,  Amb.  121;  Byland  v.  Smith,  1  Myl.  &  Cr.  53).  More 
particular  learning  on  this  subject,  which  is  rapidly  becoming  obsolete,  may 
be  found  in  the  notes  to  Murray  v.  Lord,  Elibanh  in  White  and  Tudor's 
Leading  Cases,  7th  ed.,  vol.  i.  p.  621. 

In  the  days  when  the  law  gave  these  large  rights  to  the  husband,  if  the 
wife  on  the  eve  of  marriage,  in  fraud  of  his  marital  rights,  had  made  a  settle- 
ment of  her  property  either  on  a  third  person,  being  a  volunteer,  or  on 
herself  for  her  separate  use,  the  husband  could  have  the  settlement  set 
aside  {Strathmorew.  Bowes,  1789, 1  White  and  Tudor's  Leading  Cases,  7th  ed., 
p.  613;  1  E.  E.  76).  The  question  has  now  ceased  to  be  of  any  practical 
importance,  as  marriage  confers  no  rights  upon  the  husband  in  his  wife's 
property  during  her  life. 

(e)  After  his  Wife's  Death. — The  principal  rights  to  which  a  Imsband  is 
entitled  in  his  wife's  property  after  her  death  are — (1)  his  right  by  the 
Curtesy  (^.v.),  and  (2)  his  right  to  administer  to  her  estate.     By  the  Statute 
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of  Frauds  (29  Car.  ii.  c.  3),  sec.  25,  it  was  enacted  that  the  Statute  of  Distribu- 
tions (22  &  23  Car.  n.  c.  10)  should  not  extend  to  the  estates  oi  femes  covert 
that  should  die  intestate,  but  that  their  husbands  might  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal  estates,  and  recover 
and  enjoy  the  same  as  they  might  have  done  before  the  making  of  the  Act. 
The  separate  estate  of  married  women  devolved  on  their  death  intestate  in 
the  same  way  as  if  it  had  not  been  settled  to  their  separate  use ;  and  the 
Married  Women's  Property  Acts  have  made  no  alteration  in  this  respect 
{In  re  Lamhert's  Estate,  1888,  39  Ch.  D.  626 ;  Surman  v.  Whartm,  [1891] 
1  Q.  B.  491 ;  Hojjc  v.  Hope,  [1892]  2  Ch.  D.  336);  and  so  this  right  of  the 
husband  still  remains.  But  its  value  is  greatly  diminished  by  the  wide 
powers  which  married  women  now  possess  of  disposing  of  their  separate 
property  whether  by  act  inter  vivos  or  by  will,  and  an  intestacy  is  now  a 
much  more  uncommon  occurrence.  As  no  property  acquired  by  a  wife 
since  the  Married  Women's  Property  Act  of  1882  vests  in  her  husband,  he 
will  probably  have  to  take  out  administration  in  order  to  entitle  hhn  to  such 
property,  whatever  be  its  nature,  chattels  personal  as  well  as  real  or  choses 
in  action.  The  term  "  next-of-kin "  does  not  include  a  husband  {Milne  v. 
Gilbert,  1854,  5  De  G.,  M.  &  G.  510).  If  the  parties  are  judicially  separated, 
property  acquired  by  the  wife  during  the  separation  devolves  on  her  death 
intestate  as  if  her  husband  were  dead  (20  &  21  Vict,  c.  85,  ss.  25,  26). 
And  if  a  wife  deserted  by  her  husband  obtains  a  protection  order,  the  same 
applies  to  property  acquired  by  her  during  the  continuance  of  the  order 
(20  &  21  Vict.  c.  85,  s.  21).  If  the  marriage  is  dissolved  by  a  decree  of 
divorce  all  rights  under  the  marriage  are  at  an  end,  including  the 
husband's  right  to  administer  with  regard  to  any  property  acquired  by 
the  wife  before  or  after  the  date  of  the  decree  ni^i  ( Wilkinson  v.  Gibson, 
1867,  L.  E.  4  Eq.  162 ;  Prole  v.  Soady,  1868,  L.  R  3  Ch.  220). 

3.  Powers  of  Appointment. 

A  married  woman,  however,  could  always,  without  the  concurrence  or 
other  assistance  of  her  husband,  execute  a  power  of  appointment,  whether 
the  subject  of  the  power  was  real  or  personal  estate,  and  whether  the  power 
were  general  or  limited,  collateral,  or  annexed  to  an  estate  or  interest  {Lady 
Travel's  case,  cited  3  Atk.  711 ;  Peacock  v.  Monk,  1750,  2  Ves.  191 ;  Doe  d. 
Blomfield  v.  Eyre,  1848,  5  C.  B.  713 :  Downes  v.  Timperon,  1828,  4  Euss. 
334 ;  Wood  v.  Wood,  1870,  L.  E.  10  Eq.  220).  Coverture  itself  imposed  no 
disability  in  this  respect ;  and  by  assuring  real  property  to  such  uses  as  a 
married  woman  should  by  deed  or  will  appoint,  a  settlor  practically  gave 
her  the  entire  control  over  it  apart  from  her  husband  {Doe  d.  Blomfield  v. 
Eyre,  1848,  3  C.  B.  557).  The  wife's  real  estate  not  settled  to  her  separate 
use  might,  by  a  conveyance  acknowledged  by  her  and  concurred  in  by  her 
husband,  be  settled  to  such  uses  as  she  should  appoint  {Pride  v.  Bubb,  1871, 
L.  E.  7  Ch.  64).  And  so,  it  would  seem,  could  her  reversionary  personalty. 
She  may  appoint  to  her  husband  under  a  general  power  {In  re  Pinede,  1879, 
12  Ch.  D.  667),  even  if  she  be  an  infant  {In  re  I/Angibau,  1879,  15  Ch.  D. 
228),  if  that  be  the  settlor's  intention  {In  re  Cardross,  1878,  7  Ch.  D.  728). 
The  executors  of  her  will,  made  under  a  power  of  appointment,  take  as 
appointees  and  not  as  representatives  {Tugman  v.  Hopkins,  1842,  4M.  &  G. 
389).  Nevertheless  general  probate  is  granted  of  such  a  will  {In  the  Goods 
of  Gunn,  1884,  9  P.  D.  242). 

By  sec.  77  of  the  Fines  and  Eecoveries  Act  a  married  woman  could,  by 
deed  acknowledged  with  her  husband's  concurrence,  release  or  extinguish  any 
power  of  appointment  over  lands  of  any  tenure  or  money  to  be  invested  in 
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land.  And  Malms'  Act  contained  a  similar  provision  with  respect  to  powers 
over  reversionary  personalty. 

By  the  Settled  Estates  Act,  1877,  a  married  woman  may  apply  to  the 
Court  to  exercise  the  powers  conferred  by  that  Act ;  but  before  granting 
the  application  the  Court  used  as  a  rule  to  require  that  she  should  be 
separately  examined  (s.  50;  In  re  Halliday's  Settled  Estates,  1871,  L.  E. 
12  Eq.  199 ;  In  re  Marshall's  Settled  Estates,  1872,  L.  E.  15  Eq.  66).  This 
is  not  now  necessary  in  cases  to  which  the  Married  Women's  Property  Act, 
1882,  applies  {In  re  Harris's  Settled  Estates,  1884,  28  Ch.  D.  171). 

Under  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38,  s.  61),  a  married 
woman  with  separate  property,  or  property  settled  to  her  separate  use,  has 
the  power  of  a  tenant  for  life ;  otherwise  she  and  her  husband  have  those 
powers.  As  the  wife  may  execute,  make,  and  do  all  deeds,  instruments, 
and  things  necessary  or  proper  for  giving  effect  to  the  provisions  of  this 
section,  it  would  seem  that  no  acknowledgment  is  necessary.  Where  a 
married  woman  is  tenant  for  life  a  restraint  on  anticipation  does  not 
interfere  with  her  exercise  of  these  powers  (s.  1,  subs.  6). 

By  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41,  s.  40  (1)),  a 
married  woman  may  appoint  an  attorney  by  deed  to  execute  any  deed  or 
do  any  act  which  she  might  herself  execute  or  do.  By  sec.  52,  subs.  (1), 
anyone  to  whom  a  power  is  given  may  by  deed  release  the  power ;  whether 
this  enables  women  to  release  powers  without  acknowledging  the  deed  of 
release  is  doubtful. 

4.  Sepakate  Property. 

The  rules  of  the  common  law  were  too  rigorous  to  prevail  in  a  modern 
community,  and  a  means  was  found  of  settling  property  so  that  the  wife 
should  have  the  benefit  of  it  exclusive  of  her  husband.  The  practice  is  of 
modern  date.  An  account  of  its  origin  and  development  will  be  found  in 
Hayne's  Outlines  of  Equity,  2nd  ed.,  pp.  202  et  seq.  Separate  maintenance, 
from  which  it  is  derived,  was  known  in  the  reign  of  Elizabeth.  The  next 
step  was  a  trust  in  a  marriage  settlement  of  a  term  of  years  for  the  benefit 
of  the  wife  (see  Bridgman's  Precedents,  vol.  ii.  p.  60  (1710)),  probably 
devised  about  the  year  1660.  In  Gore  v.  Knight,  1705,  2  Vern.  535,  Lady 
Gore  had  reserved  in  her  marriage  settlement  a  power  to  dispose  of  her 
estate  by  deed  or  will.  From  this  the  modern  practice  arose  of  conveying 
or  assigning  property  real  or  personal  by  deed  or  will  to  trustees  in  trust 
for  a  married  woman  for  her  separate  use.  The  legal  estate  was  in  the 
trustees,  the  separate  use  being  an  equitable  estate.  After  many  years  of 
doubt  and  hesitation  it  was  decided  by  the  Courts  of  Equity  that  the  effect 
of  such  a  disposition  was  to  give  the  married  woman  the  same  power  of 
disposition  over  the  property  so  settled  that  a  feme  sole  has  over  her 
property.  This  principle  was  applied  to  personal  property  {Fettiplace  v. 
Gorges,  1789, 1  Ves.  Jun.  46  ;  1  E.  E.  79  ;  3  Bro.  C.  C.  8)  whether  in  possession 
or  reversion  (Sturgis  v.  Corp,  1806,  13  Ves.  190 ;  9  E.  E.  169),  and  also  real 
property  (Jay/or  v.  Meads,  1865, 4  De  G.,  J.  &  S.  597),  which  it  was  held  might 
be  disposed  of  by  will  or  deed  without  acknowledgment  and  without  the 
husband's  concurrence.  For  the  whole  interest  in  the  property  lies  between 
the  married  woman  and  her  trustees,  and  the  whole  theory  of  her  alienation 
is  that  any  instrument,  be  it  deed  or  writing,  when  signed  by  her,  operates 
as  a  direction  to  the  trustees  to  convey  or  hold  the  estate  according  to  the 
new  trust  created  by  such  direction.  This  is  sufficient  to  convey  the 
married  woman's  equitable  interest,  and  when  the  trust  thus  created  is 
clothed  by  the  trustees  with  the  legal  estate  the  alienation  is  complete  both 
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at  law  and  in  equity  {Taylor  v.  Meads,  iM supra.).  Property  settled  as  above 
was  separate  estate  during  coverture ;  during  widowhood  it  was  enjoyed  as 
by  d.feine  sole  ;  but  on  any  subsequent  coverture,  unless  otherwise  provided 
by  the  settlor,  it  became  separate  estate  again  {Tullctt  v.  Armstrong,  1838, 
1  Beav.  1).  Though  advisable,  it  was  not  essential  that  the  property  should 
be  conveyed  to  trustees.  It  might  be  conveyed  directly  to  the  married 
woman  for  her  separate  use.  Her  husband  then  took  the  legal  estate  jure 
mariti  in  trust  for  his  wife  for  her  separate  use  {Bennct  v.  Davis,  1725,  2  P. 
Wms.  316 ;  Newlavds  v.  Payntcr,  1839, 10  Sim.  377 ;  4  Myl.  &  Cr.  408). 

No  particular  form  of  words  was  necessary  to  create  a  separate  use, 
provided  there  was  a  clear  unequivocal  intention  of  the  donor  to  give  the 
married  woman  the  whole  benefit  of  the  property  free  from  the  control  and 
interference  of  her  husband.  The  words  "  separate  use,"  "  sole  and  separate 
use,"  have  been  held  to  express  such  an  intention  ;  and  other  cases  in  which 
the  trust  has  been  held  to  be  sufhciently  created  will  be  found  in  the  notes 
to  Hulmc  V.  Tenant,  1778, 1  White  and  Tudor's  Leading  Cases,  7th  ed.,  p.  654. 
But  the  intention  may  be  gathered  from  other  indications  besides  the  words ; 
e.g.  the  object  of  the  gift,  or  the  nature  of  the  property,  or  the  character  of 
the  instnmient  in  which  the  settlement  is  created  (see  as  to  the  difference 
between  a  marriage  settlement  and  sale  for  this  purpose,  3Iassy  v.  Emcan, 
1869,  L.  E.  4  H.  L.  288).  The  fact  that  the  instrument  under  which  a  wife 
claimed  contained  a  clause  against  anticipation  has  been  held  not  sufficient 
to  create  a  separate  use  in  the  property  {Baggett  v.  Meux,  1844,  1  Coll.  138  ; 
Stogdon  v.  Lee,  [1891]  1  Q.  B.  661),  but  in  a  settlement  made  since  1882  the 
case  would  probably  be  different.  Again,  if  property  was  settled  to  a  wife 
for  life  for  her  separate  use,  and  after  her  death  to  such  persons  as  she 
should  by  deed  appoint,  such  property  was  held  to  be  to  all  intents  and 
purposes  her  separate  estate ;  a  fortiori,  if  the  power  of  appointment  was  by 
deed  or  will ;  and  still  more  if  in  default  of  appointment  the  property  was 
settled  to  her  heirs  and  assigns,  or  her  executors,  administrators,  and 
assigns.  If  the  power  of  appointment  be  by  will  only  it  was  formerly 
doubtful  whether  the  property  was  effectually  settled  to  her  separate  use 
{Johnson  v.  Gallagher,  1861,  3  De  G.,  F.  k  J.  517).  At  the  present  day  the 
married  woman,  by  releasing  the  power  of  appointment,  would  become 
absolutely  entitled ;  and  so  far  as  her  creditors  are  concerned,  sec.  4  of  the 
Married  Women's  Property  Act  of  1882  expressly  provides  that  the  execu- 
tion of  a  general  power  by  will  by  a  married  woman  shall  have  the  effect  of 
making  the  property  appointed  liable  for  her  debts  and  other  liabilities  in 
the  same  manner  as  her  separate  estate  is  made  liable  under  that  Act. 

Property  purchased  by  a  wife  out  of  her  separate  estate  retains  the 
nature  of  separate  estate  {Duncan  v.  Cashin,  1875,  L.  Pv.  10  C.  P.  554). 
Savings  out  of  the  wife's  separate  allowance,  if  the  parties  are  living  apart, 
are  her  separate  property  {LadyTyrreVs  case,  1674,  Freem.  K.  B.  304 ;  Brooke 
V.  Brooke,  1858,  25  Beav.  342 ;  Tn  the  Goods  of  Tliarp,  1878,  3  P.  D.  76), 
secus  of  savings  out  of  her  household  allowance  if  the  parties  are  li^'ing 
together  {Lady  TyrreVs  case,  uhi  supra:  Barrack  v.  M'Culloch,  1856,  3  Kay 
&  J.  110). 

A  husband  could  always  transfer  property  to  a  trustee  for  his  wife,  or 
constitute  himself  a  trustee  for  her,  and  the  property  would  then  be  her 
separate  estate.  Whether  he  had  done  so  in  any  particular  case  was  often 
a  question  of  considerable  difficulty  (Barker  v.  Lechmere,  1879,  12  Ch.  D. 
256;  Barrack  v.  M'Culloch,  3  Kay  &  J.  110;  Ex  parte  Whitehead,  1885,  14 
Q.  B.  D.  419).  In  the  days  when  husband  and  wife  were  one  person,  and 
the  husband  coidd  not  therefore  make  a  gift  to  his  wife  direct,  it  was  a 
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great  question  wliether  Courts  of  Equity  would  construe  a  husband's 
attempted  gift  as  a  declaration  of  trust  for  the  separate  use  of  his  wife 
(Gh-ant  v.  Grant,  1865,  34  Beav.  623 ;  Fox  v.  ffawkes,  1880,  13  Ch.  D.  822 ; 
In  re  Breton,  1881, 17  Ch.  D.  416,  jper  contra).  As  a  husband  can  now  make 
a  gift  direct  to  his  wife  the  question  is  unimportant  from  this  point  of  view. 
If  a  husband  allows  his  wife  to  make  a  profit  out  of  some  department  of  the 
household,  any  savings  thereout  are  her  separate  property  (Slanninq  v.  Style, 
1734,  3  P.  Wms.  337  ;  Mews  v.  Mcivs,  1852,  15  Beav.  529) ;  and  the  goodwill, 
stock  in  trade,  and  earnings  of  a  married  woman  which  she  carried  on 
separately  from  her  husband  with  his  assent  were,  and  are  still,  her  separate 
estate  {AsJwjorth  v.  Outram,  1877,  5  Ch.  D.  923). 

The  first  recognition  by  the  legislature  of  the  remedial  doctrine  of  the 
separate  use  was  the  Divorce  Act,  1857  (20  &  21  Vict.  c.  85),  sec.  21,  under 
which  a  wife  deserted  by  her  husband  may  apply  for  an  order  to  protect 
any  money  or  property  which  she  may  acquire  by  her  own  "  lawful " 
industry,  or  property  which  she  may  become  possessed  of  after  such 
desertion,  against  her  husband  ;  and  the  Court,  if  satisfied  that  the  desertion 
was  without  reasonable  cause,  and  that  the  applicant  is  maintaining  her- 
self by  her  own  industry  or  property,  may  make  an  order  protecting  her 
earnings  and  property  acquired  since  the  commencement  of  the  desertion. 
The  effect  of  the  order  is  that  the  wife  is  during  the  desertion  in  the  like 
position  in  all  respects  with  regard  to  property  as  she  would  be  if  she  had 
obtained  a  decree  of  judicial  separation,  i.e.  in  the  position  of  a  feme  sole. 
The  protection  order  does  not  protect  profits  made  in  carrying  on  an  immoral 
trade  (Mason  v.  Mitehell,  1865,  3  H.  &  C.  528).  By  sees.  25  and  26  of  the 
same  Act  the  same  provision  applies  to  a  woman  judicially  separated  from 
her  husband. 

By  sees.  7  and  8  of  an  Act  passed  in  the  following  year  similar 
provisions  were  applied  to  property  in  remainder  and  reversion,  and  to 
property  to  which  the  wife  became  entitled  as  trustee,  executrix,  or  adminis- 
tratrix. 

A  reversion  falling  in  during  a  judicial  separation  or  protection  order  is 
covered  by  the  Act,  though  the  title  to  it  accrued  before  (In  re  Insole,  1865, 
L.  E.  1  Eq.  470  ;  s.  8 ;'  In  re  Emery's  Trusts,  1884,  50  L.  T.  197).  The  wife 
is,  and  the  husband  is  not,  entitled  to  reduce  choses  in  action  into  possession 
{Johnson  V.  Lander,  1869,  L.  E.  7  Eq.  228).  But  it  seems  that  this  Act 
does  not  affect  a  restraint  on  anticipation  {Waite  v.  Morland,  1888,  38 
Ch.  D.  135). 

The  effect  of  a  return  to  cohabitation  seems  to  be  different  according 
as  it  occurs  after  (1)  a  judicial  separation;  (2)  a  protection  order.  In 
the  former  case  property  acquired  during  the  separation  remained  separate 
property  after  the  return  to  cohabitation  (20  &  21  Vict.  c.  85,  s.  25  ;  In  re 
Emery's  Trusts,  1884,  50  L.  T.  197),  but  in  the  latter  case,  so  far  as  the 
Divorce  Acts  operate,  property  acquired  during  the  desertion  only  remains 
separate  property  during  the  continuance  of  the  protection  order  (Ewart  v. 
Chuhh,  1875,  L.  E.  20  Eq.  454). 

The  Married  Women's  Property  Act,  1870  (33  &  34  Vict.  c.  93),  was 
the  next  enactment  on  this  subject.  By  sec.  1  the  wages  and  earnings 
acquired  by  any  married  woman  after  the  9th  of  August  1870,  in  any 
employment,  occupation,  or  trade  carried  on  by  her  separately  from  her 
husband  and  also  any  money  or  property  acquired  by  her  through  the 
exercise  of  any  literary,  artistic,  or  scientific  skill,  and  all  investments 
of  such  wages,  earnings,  money,  or  property,  shall  be  deemed  and  be  taken 
to  be  property  held  and  settled  to  her  separate  use,  independent  of  any 
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husband  to  whom  she  may  be  married,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same.  The  words  "  separately  from  her  husband  " 
have  raised  most  discussion.  They  mean,  without  the  interference  of  the 
husband  {Laporte  v.  Costidc,  1874,  23  W.  E.  131  ;  Ashworthv.  Outram,  1877, 
5  Ch.  D.  923 ;  Lorell  v.  Newton,  1878,  4  C.  P.  D.  7 ;  In  re  Dearmer,  1886, 
53  L.  T.  005).  On  the  other  hand,  a  benevolent  assistance  is  not  inter- 
ference {Aslwjorth  V.  Oufram,  uhi  supra).  It  is  in  each  case  a  question  of 
fact  whether  the  ti-ade  is  the  separate  trade  of  the  wife.  The  same  words 
in  sec.  2  of  the  Act  of  1882  (below)  have  the  same  meaning.  Deposits  in 
savings  banks  and  annuities  granted-  by  the  Commissioners  for  the  reduction 
of  the  National  Debt  in  the  name  of  a  married  woman  (s.  2) ;  any  sum  not 
less  than  £20  forming  part  of  the  pubUc  stocks  and  funds  in  the  name  of 
any  married  woman  (s.  3) ;  fully  paid-up  shares  or  stock  registered  in 
the  name  of  a  married  woman  (s.  4) ;  any  share  or  claim  in  any  industrial, 
provident,  friendly,  benefit,  building,  or  loan  society,  to  the  holding  of  which 
no  liabihty  is  attached,  entered  on  the  books  of  the  society  in  the  name  of 
any  married  woman  (s.  5) ; — all  these  were  by  that  Act  made  her  separate 
property  unless  the  husband  or  his  creditor  were  defi'auded  (ss.  2-6).  By 
sec.  7,  women  married  after  the  9th  of  August  1870,  who  should  during 
marriage  become  entitled  to  any  personal  property  as  next-of-kin,  or  one  of 
the  next-of-kin  of  an  intestate,  or  to  any  sum  of  money  Twt  exceedirig  £200 
under  any  deed  or  will,  held  the  same,  without  prejudice,  to  any  settlement 
affecting  the  same,  to  their  separate  use.  The  words  "  become  entitled  " 
have  been  construed  to  mean,  "  become  entitled  in  possession  "  {Lane  v. 
Oahs,  1874,  30  L.  T.  N.  S.  726).  The  limit  of  £200  appUes  only  to  any 
sum  of  money  under  any  deed  or  will  {King  v.  Voss,  1884,  13  Ch.  D. 
504).  Several  legacies,  each  less  than  £200,  but  exceeding  that  amount  in 
the  aggregate,  would  seem  to  be  her  separate  property  under  this  section 
{In  re  Middletons-  Will,  1868,  16  W.  E.  1107;  Boicer  v.  Smith,  1871,  L.  E. 
11  Eq.  279). 

By  sec.  8  it  was  enacted  that  the  rents  and  profits  of  any  freehold, 
copyhold,  or  customary-hold  property  descending  upon  any  woman  married 
after  the  9th  of  August  1870  as  heiress  or  co-heiress  of  an  intestate  should 
belong,  subject  to  any  settlement  affecting  the  same,  to  her  for  her  separate 
use.  The  "rents  and  profits"  do  not  involve  the  corpus  {Johnson  v. 
Johnson,  1887,  35  Ch.  D.  345). 

Sec.  9  provided  how  questions  between  husband  and  wife  as  to  separate 
property  under  that  Act  were  to  be  dealt  with. 

By  sec.  10  a  married  woman  might  effect  a  policy  of  insurance  upon 
her  own  life,  or  the  life  of  her  husband  for  her  separate  use.  Further, 
a  poUcy  of  insurance  effected  by  any  married  man  on  his  own  life,  and 
expressed  on  the  face  of  it  to  be  for  the  benefit  of  Ids  wife,  or  his  wife  and 
children,  or  any  of  them,  was  declared  to  be  a  trust  for  the  benefit  of 
the  wife  for  her  separate  use,  and  of  his  children,  or  any  of  them  as 
expressed ;  saving  the  rights  of  the  husband's  creditors  to  premiums  paid 
by  him  in  fraud  of  them.  (As  to  the  interest  taken  in  the  fund  by  the  wiie 
and  children,  see  In  re  Seyton,  1886,  34  Ch.  D.  511 :  In  re  Barks'  Policy 
Trusts,  [1892]  1  Ch.  90.) 

The  Act  of  1870,  however  remedial  as  far  as  it  extended,  was  only  a 
tentative  enactment.  The  decisive  step  was  taken  by  the  Act  of  1882  (45 
&,  40  Vict.  c.  75).  The  provisions  of  that  Act  as  to  the  separate  property 
of  a  married  woman  are  as  follows.  By  sec.  1,  subs.  (1),  a  married  woman 
shall,  in  accordance  with  this  Act,  be  capable  of  acquiring,  holding,  and 
disposing,  by  will  or  otherwise,  of  any  real  or  personal  property  as  her 
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separate  property  in  the  same  manner  as  if  she  were  a  feme  sole,  without 
the  intervention  of  any  trustee.  (Subsecs.  2,  3, 4,  and  5  of  s.  1  relate  to  the 
capacity  of  contracting,  suing  and  being  sued,  and  liability  to  the  bankruptcy 
laws ;  these  enactments  are  dealt  with  below.)  By  sec.  2  every  woman 
who  marries  after  the  commencement  of  this  Act  (1st  January  1883,  s.  25) 
shall  be  entitled  to  have  and  to  hold  as  her  separate  property,  and  to  dis- 
pose of  in  manner  aforesaid,  all  real  and  personal  property  which  shall 
belong  to  her  at  the  time  of  marriage,  or  shall  be  acquired  by  or  devolve 
upon  her  after  marriage,  including  any  wages,  earnings,  money,  and  pro- 
perty gained  or  acquired  by  her  in  any  employment,  trade,  or  occupation 
in  which  she  is  engaged,  or  which  she  carries  on  separately  from  her 
husband,  or  by  the  exercise  of  any  literary,  artistic,  or  scientific  skill. 

(Sec.  3  deals  with  loans  made  by  wife  to  husband  of  money,  etc.,  to  be 
used  in  his  trade ;  and  sec.  4,  with  the  rights  of  creditor  in  a  fund  over 
which  a  married  woman  has  a  general  power  of  appointment  by  will. 
These  sections  will  be  dealt  with  later.) 

Sec.  5  enacts  that  every  woman  married  before  the  commencement  of 
this  Act  shall  be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner 
aforesaid  as  her  separate  property  all  real  and  personal  property,  her  title 
to  which,  whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  accrue  after  the  commencement  of  this  Act, 
including  any  wages,  earnings,  money,  and  property  so  gained  or  acquired 
by  her  as  aforesaid.  It  is  to  be  observed  that  this  section  refers  to  women 
married  before  the  Act.  Property,  their  title  to  which  "  shall  accrue  "  after 
the  Act,  is  their  separate  property.  A  reversionary  interest  to  which  a 
married  woman  was  entitled  before  the  Act,  but  which  falls  into  possession 
after  the  Act,  is  not  property  her  title  to  which  accrues  after  the  Act  (Beid 
V.  Beid,  1886,  31  Ch.  D.  402).  But  where  a  married  woman  became 
entitled,  after  the  passing  of  the  Act,  under  the  will  of  a  testator  who  died 
before  that  date,  to  a  sum  bequeathed  to  such  person  as  should  be  his 
next-of-kin  on  the  happening  of  an  event,  it  was  held  that  her  title  first 
accrued  on  the  happening  of  the  event,  for  a  mere  S2)es  successionis  is  not  a 
title  {Li  re  Parsons,  1890,  45  Ch.  D.  51). 

The  four  following  sections  (6-9)  supersede  and  extend  the  sections  2-5 
of  the  Act  of  1870.  The  6th  section  deals  with  deposits,  stocks,  etc., 
which  were  at  the  commencement  of  the  Act  standing  in  the  sole  name  of 
a  married  woman,  and  provides  that  "  All  deposits  in  any  post  office  or 
other  savings  bank,  or  in  any  other  bank,  all  annuities  granted  by  the  Com- 
missioners for  the  reduction  of  the  National  Debt,  or  by  any  other  person, 
all  sums  forming  part  of  the  public  stocks  or  funds,  or  of  any  other  stocks 
or  funds  transferable  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  of  any  other  bank,  which  at  the  commencement  of  the 
Act  are  standing  in  the  sole  name  of  a  married  woman,  and  all  shares, 
stock,  debentures,  debenture  stock,  or  other  interests  of  or  in  any  corpora- 
tion, company,  or  public  body,  municipal,  commercial,  or  otherwise,  or  of 
or  in  any  industrial,  provident,  friendly,  benefit,  building,  or  loan  society, 
which  at  the  commencement  of  this  Act  are  standing  in  her  name,  shall  be 
deemed,  unless  and  until  the  contrary  be  shown,  to  be  the  separate  property 
of  such  married  woman ;  and  the  fact  that  any  such  deposit,  annuity,"  etc., 
"is  standing  in  the  sole  name  of  a  married  woman  shall  be  sufficient  primd 
facie  evidence  that  she  is  beneficially  entitled  thereto  for  her  separate  use, 
so  as  to  authorise  and  empower  her  to  receive  and  transfer  the  same,  and 
to  receive  the  dividends,  interest,  and  profits  thereof,  without  the  concurrence 
of  her  husband,  and  to  indemnify  the  Postmaster-General,  the  Commissioners 
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for  the  Reduction  of  the  National  Debt,  the  Governor  and  Company  of  the 
Bank  of  England,  the  Governor  and  Company  of  the  Bank  of  Ireland,  and 
aU  directors,  managere,  and  trustees  of  every  such  bank,  corporation,  com- 
pany, public  body,  or  society  as  aforesaid  in  respect  thereof." 

Sec.  8  applies  the  same  pro^'isions  "  so  far  as  relates  to  the  estate, 
right,  title,  or  interest  of  the  married  woman,"  to  deposits,  etc.,  which  at 
the  commencement  of  the  Act  were  standing  in  the  name  of  a  married 
woman  jointly  with  any  persons  or  person  other  than  her  husband.  And 
sec.  9  renders  it  unnecessary  for  the  husband  of  any  married  woman,  in 
respect  of  her  interest,  to  join  in  the  transfer  of  any  deposit,  etc.,  which  at 
the  commencement  of  the  Act  was  standing  in  her  sole  name,  or  in  the 
joint  names  of  herself  and  any  other  persons  or  person  other  than  her 
husband. 

Sees.  7-9  make  pro\dsions  for  such  deposits,  stocks,  etc.,  being  trans- 
ferred into  the  sole  name  of  a  married  woman,  or  into  her  name  jointly  with 
a  stranger.  Sec.  7  enacts  that  all  such  deposits,  etc.,  "which  after  the 
commencement  of  this  Act  shall  be  allotted  to,  or  placed,  registered,  or  trans- 
ferred in  or  into,  or  made  to  stand  in,  the  sole  name  of  any  married  woman, 
shall  be  deemed,  imless  and  until  the  contrary'  be  shown,  to  be  her  separate 
property,  in  respect  of  which,  so  far  as  any  liability  may  be  incident  thereto, 
her  separate  estate  shall  alone  be  liable,  whether  the  same  shall  be  so 
expressed  in  the  document  whereby  her  title  to  the  same  is  created  or 
certified,  or  in  the  books  or  register  whereon  her  title  is  entered  or  recorded, 
or  not.  Provided  always  that  nothing  in  this  Act  shall  require  or  authorise 
any  corporation  or  joint-stock  company  to  admit  any  married  woman  to 
be  a  holder  of  any  shares  or  stock  therein  to  which  any  liability  may  be 
incident,  contrary  to  the  provisions  of  any  Act  of  ParUament,  charter,  by- 
law, articles  of  association,  or  deed  of  settlement,  regulating  such  corporation 
or  company."  The  8th  section  also  extends  the  provisions  of  the  7th  to 
the  case  of  such  deposits,  etc.,  being  after  the  commencement  of  the  Act 
allotted  to,  etc.,  or  made  to  stand  in  the  name  of  any  married  woman 
jointly  with  any  person  or  persons  other  than  her  husband.  And  the 
9th  section  dispenses  with  the  necessity  of  the  husband's  concurrence 
in  a  transfer  by  her  in  respect  of  her  interest.  In  all  these  cases  the  stocks, 
etc.,  are  oidy  deemed  to  be  the  separate  property  of  the  married  woman  in 
whose  name  they  stand  "  unless  and  until  the  contrary  be  shown."  Where 
the  father  of  a  married  woman  applied  for  shares  in  her  name  for  his  own 
benefit,  her  name  was  taken  ofif  the  register  and  the  father's  name  substi- 
tuted {In  rr  Hercules  Insuraiur  Co.,  1872,  13  Eq.  566).  Even,  however, 
before  the  passing  of  the  Act  a  married  woman  could  effectually  contract  to 
take  shares  in  a  company  provided  there  was  nothing  in  the  deed  of  settle- 
ment or  memorandum  or  articles  of  association  excluding  maiTied  women  from 
becoming  shareholdei-s,  and  she  could  be  ordered  to  be  placed  on  the  list  of 
contributories  in  respect  of  her  separate  estate  {Mrs.  Mattheu-maii's  case, 
1867,  L.  Pt.  3  Eq.  781). 

The  11th  section  supersedes  sec.  10  of  the  Act  of  1870,  and  pro^ides 
that  a  wife  may  insure  her  own  or  her  husband's  life  for  her  separate 
use  by  wtue  of  her  power  to  contract  conferred  on  her  by  earlier  sections 
(see  below),  and  that  the  policy  and  all  the  benefit  thereof  shall  enm-e 
accordingly.     By  sec.  24  "  property  "  includes  "  chose  in  action." 

The  following  is  a  short  summary  of  the  other  sections  of  the  Act,  most 
of  which  are  dealt  with  at  greater  length  below.  Sec.  12  confera  on  married 
women  remedies  for  the  protection  and  security  of  their  separate  property ; 
sees.  13,   1-1,   and  15    refer   to   antenuptial   debts;   sec.   16   subjects   the 
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wife  to  certain  criminal  proceedings ;  sec.  17  provides  for  the  settlement 
of  questions  between  husband  and  wife  as  to  property ;  sec.  18  deals  with 
a  married  woman  who  is  a  trustee  or  executrix  ;  sec.  19  saves  existing 
settlements ;  sees.  20  and  21  render  a  married  woman  having  separate 
property  liable  to  maintain  her  husband  and  children ;  sec.  22  repeals  the 
Act  of  1870  above  mentioned  and  the  Act  of  1874  mentioned  below,  saving, 
however,  rights  already  acquired  under  those  Acts.  By  sec.  23  the  legal 
personal  representative  of  a  married  woman  is  clothed  with  the  same 
rights  and  liabilities  as  she  would  have  been  if  living.  The  Act  came  into 
operation  on  the  1st  of  January  1883  (s.  25),  and  does  not  extend  to 
Scotland  (s.  2G). 

Before  this  Act  a  married  woman  could  leave  by  will  all  her  separate 
property  which  belonged  to  her  at  the  time  of  her  death  where  she  died  in 
the  lifetime  of  her  husband,  or,  if  she  survived  him,  all  such  property  as 
she  died  possessed  of,  and  which  had  been  her  separate  property  during  the 
marriage  (  Willock  v.  NoUe,  1875,  L.  K.  7  H.  L.  580).  And  even  after  the  Act 
property  acquired  by  a  woman  after  the  death  of  her  husband  did  not  pass 
by  her  will  made  during  coverture,  because  such  property,  not  having  been 
acquired  or  enjoyed  during  marriage,  was  not  separate  property  {In  re  Cuno, 
1889,  43  Ch.  D.  12 ;  King  v.  Liuns,  1883,  23  Ch.  D.  712  ;  In  re  Shakcspear, 
1885,  30  Ch.  D.  169).  In  order  that  her  will  might  pass  such  property  it 
had  to  be  re-executed  and  republished,  whether  made  before  ( Willock  v. 
Mhle,  1875,  L.  E.  7  H.  L.  580)  or  after  (In  re  Price,  1885,  28  Ch.  D.  709) 
the  Act  (see  also  In  re  Bowcn,  [1892]  2  Ch.  291).  But  now  by  sec.  3  of  the 
Married  Women's  Property  Act,  1893,  "sec.  24  of  the  Wills  Act,  1837, 
sliall  apply  to  the  will  of  a  married  woman  made  during  coverture,  whether 
she  is  or  is  not  possessed  of  or  entitled  to  any  separate  property  at  the  time  of 
making  it,  and  such  will  shall  not  require  to  be  re-executed  or  republished 
after  the  death  of  her  husband."  Her  will  made  during  marriage  will  now 
therefore  pass  all  disposable  property  to  which  she  dies  entitled.  This 
section  applies  to  every  will  of  a  married  woman  who  dies  after  the  date  of 
the  Act  (5th  December  1893)  {In  re  Wylie,  [1895]  2  Cli.  116). 

Formerly,  if  a  gift  or  grant  were  made  to  husband  and  wife  they  took 
not  by  moieties  but  by  entireties  {Doc  v.  Parratt,  1794,  5  T.  E.  652).  Prob- 
ably they  would  now  take  by  moieties  {In  re  Dixon,  1889,  42  Ch.  D.  306). 

5.  Eestraint  ox  Anticipation.  . 

But  the  separate  use,  although  it  was  described  by  James,  L.J.,  as  a 
"  blessed  word  and  thing"  {Ashworth  v.  Ontram,  1880,  5  Ch.  D.  923),  was  not 
always  sufficient  to  secure  the  wife  in  the  enjoyment  of  her  property  from 
her  husband's  influence.  To  protect  her  more  efiectually  conveyancers  added 
to  the  words  creating  the  separate  use  further  words  restraining  the  free 
power  of  disposing  of  the  property,  and  tradition  credits  Lord  Thurlow 
with  the  invention  {Parker  v.  White,  1805, 11  Ves.  221 ;  Jackson  v.  Hobhouse, 
1817,  2  Mer.  487  ;  16  E.  E.  200).  The  ordhiary  form  of  the  clause  directs 
payment  of  the  income  to  the  wife  "  for  her  separate  use,  and  so  that  the 
said  (wife)  shall  not  have  power  to  deprive  herself  of  the  benefit  thereof  by 
sale,  mortgage,  charge,  or  otherwise  in  the  way  of  anticipation,  and  that  her 
receipts  only  shall  be  effectual  discharges  for  the  same."  A  shorter  form  in 
common  use  gives  the  property  "  to  the  said  (wife),  so  that  the  same  shall 
be  for  her  separate  use  without  power  of  anticipation."  Of  course  in  a  gift 
to  a  man  such  a  clause  would  be  utterly  void,  and  Lord  Thurlow  himself 
only  upheld  it  in  his  later  days.  Lord  Alvanley  followed  and  recognised 
its  validity.     Lord  Eldon  in  his  day  said  it  was  too  late  to  question  it. 


HUSBAND  AND  WIFE  271 

Once  the  Courts  had  decided  that  in  case  of  a  married  woman  the  restraint 
could  be  legally  imposed,  the  question  whether  it  had  been  imposed  in  any 
given  case  became  one  of  the  construction  of  the  instrument  purporting  to 
impose  it.  No  particular  words  are  necessary.  A  gift  of  property  "  not  to 
be  sold  or  mortgaged"  {Steedinan  v.  Poole,  1847,  6  Hare,  193),  or  of  stock 
"  without  liberty  to  sell  or  assign  during  her  life  "  (Baker  v.  Newton,  1839,  2 
Beav.  112),  or  a  gift  "  to  her  sole  and  inaUenable  use  "  {Haii'ison  v.  Harrison, 
1888,  13  P.  D.  180),  and,  generally,  any  form  of  words  which  show  that  a 
settlor  or  testator  intends  to  deprive  a  married  woman  of  power  to  alienate 
or  anticipate,  will  create  a  restraint  on  anticipation  {In  re  Bonn,  O'Halloran 
V.  King,  1883,  27  Ch.  D.  -Ill ;  In  re  Greys  Settlement,  1887,  34  Ch.  D.  712). 
A  restraint  on  anticipation  is  the  same  in  effect  as  a  restraint  on  alienation 
{In  re  Currcy,  1886,  32  Ch.  D.  3G1).  There  is  a  wide  difference  in  effect 
between  the  resti^aint  on  anticipation  and  the  cesser  of  an  interest  ou 
bankruptcy  or  alienation.  In  the  latter  case  an  attempted  alienation  vests 
the  property  in  the  next  beneficiary  {In  re  Duydalc,  1888,  38  Ch.  D.  176); 
in  the  former  it  has  no  effect  on  the  property.  A  simi  of  money  may  be 
granted  or  bequeathed  to  a  married  woman  without  power  of  anticipa- 
tion {In  re  Currcy,  Gibson  v.  Way,  1886,  32  Ch.  D.  361).  Whether  these 
words  prevent  the  executors  or  trustees  from  paying  the  money  over  to  the 
married  woman  is  a  question  of  construction,  and  the  use  of  the  words 
"  with  restraint  on  anticipation "  is  not  conclusive  if  a  contraiy  intention 
appears  notwithstanding  those  words  {In  re  Baicn,  vbi  supra  ;  In  re  Gi-ey's 
Settlement,  ubi  supra).  The  nature  of  the  fund  may  be  considered  in  decid- 
ing tliis  question  {In  re  Ellis  s  Trusts,  1874,  L.  R  17  Eq.  409). 

If  a  fund  be  so  given  subject  to  a  prior  interest,  the  restraint  is  not 
necessarily  confined  to  the  continuance  of  the  prior  interest  {In  re  Tippctt 
and  Xeicbold,  1888,  37  Ch.  D.  444).  Property  may  be  so  settled  that  a  married 
woman  has  no  power  to  deal  with  either  corpus  or  income  by  way  of 
anticipation ;  or  the  corpus  may  be  fettered  leaving  the  income  free  {Cooper 
V.  Macdoncdd,  1877,  7  Ch.  D.  283) ;  or  there  may  be  a  restraint  upon  antici- 
pation of  the  income,  together  with  a  power  of  appointment  over  the  corpus 
to  take  effect  after  the  death  of  the  married  woman  {Alexander  v.  Young, 
1848,  6  Hare,  393;  Hodges  v.  Hodges,  1882,  20  Ch.  D.  749;  Skinner  v. 
Todd,  1881,  51  L.  J.  Ch.  198).  It  has  been  suggested  that  there  is  some- 
thing inconsistent  in  limiting  a  life  estate  to  a  married  woman  without 
impeachment  of  waste,  and  yet  without  power  of  anticipation  {Clivc  v.  Clivc, 
1872,  L.  R  7  Ch.  433),  sed  qucere  dc  Iwc  {In  re  Lumley,  [1896]  2  Ch.  690).  The 
restraint  on  anticipation  only  operates  during  marriage,  being  only  a  modi- 
fication of  the  separate  use.  Once  the  object  of  the  clause  becomes  dis- 
covert, she  is  as  free  to  dispose  of  the  property  as  a  feme  sole  {In  re 
Wood,  1889,  61  L.  T.  197) ;  but  if  and  so  far  as  the  property  is  not  disposed 
of,  on  any  subsequent  marriage  the  restraint  will  revive  again  {Tullett 
V.  Armstrong,  1838,  1  Beav.  1),  unless  imposed  for  a  limited  time.  In 
former  days  the  Courts  leaned  towards  the  construction  that  the  restraint 
was  only  imposed  during  the  intended  or  then  existing  coverture,  but  in 
later  days  it  has  been  held  that  a  gift  to  a  married  woman  for  life  with 
restraint  on  anticipation  will  make  the  restraint  revive  on  any  subsequent 
coverture  {Hawkes  v.  Hubbaek,  1870,  L.  R  11  Eq.  5),  miless  a  particular 
coverture  be  aimed  at  {Moore  v.  Morris,  1857,  4  Drew.  33).  The  old  rule 
that  it  required  clear  words  to  deprive  a  husband  of  his  legal  rights  in  his 
wife's  property  will,  it  is  thought,  not  sur\'ive  the  Married  Women's  Pro- 
perty Act,  1882,  which  has  abolished  the  Jus  rnariti.  The  intention  that 
the  restraint  should  revive  on  subsequent  covertures  will   therefore   be 
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more  readily  inferred.  Moreover,  all  property  to  which  that  Act  applies 
being  separate  property,  it  is  no  longer  necessary,  though  it  is  still  usual, 
to  settle  property  to  the  separate  use  as  a  basis  whereon  to  lay  the  restraint 
on  anticipation  {In  re  Lumley,  [1896]  2  Ch.  690). 

As  may  be  gathered  from  the  form  of  the  clause,  the  effect  of  the 
restraint  on  anticipation  is  to  prevent  the  married  woman  from  dealing  so 
long  as  the  restraint  lasts  with  any  part  of  the  property  except  income 
actually  due  and  payable  {In  re  Brettle,  1864,  2  De  G.,  J.  &  S.  79).  If  the 
subject  of  the  settlement  be  real  estate  she  cannot  sell  or  incumber  {Baggett 
V.  Meux,  1844,  1  Coll.  138 ;  1  Ph.  Ch.  627),  or  even  lease  it  {Steedman  v. 
Poole,  1847,  6  Hare,  193).  A  covenant  to  settle  after-acquired  property 
does  not  include  property  subject  to  restraint  on  anticipation  {In  re  Sard, 
1864,  10  Jur.  N.  S.  876). 

As  it  is  the  gift  of  the  settlor  which  decides  how  the  property  is  to  be 
dealt  with,  it  is  clear  that  the  parties  to  the  marriage  cannot  get  rid  of  the 
restraint,  and  the  power  of  the  Court  (except  under  sec.  39  of  the  Con- 
veyancing Act,  1881,  mentioned  below)  was  equally  unavailing,  even  where 
the  grossest  fraud  had  been  perpetrated  by  the  married  woman  on  a  bond 
fide  purchaser  for  value  {Stanley  v.  Stanley,  1877,  7  Ch.  D.  589 ;  Hood  Barrs 
V.  Cathcart,  [1894]  2  Q.  B.  559).  The  restraint  on  anticipation  can,  however, 
be  got  rid  of  by  sec.  39  of  the  Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41), 
which  enacts  that  notwithstanding  that  a  married  woman  is  restrained 
from  anticipation  the  Court  may,  if  it  thinks  fit,  where  it  appears  to  the 
Court  to  be  for  her  benefit,  by  judgment  or  order,  with  her  consent,  bind 
her  interest  in  any  property.  The  benefit  of  the  married  woman  {Hodges 
V.  Hodges,  1882,  20  Ch.  D.  749),  not  that  of  her,  or  her  husband's,  creditors 
{In  re  Pollard's  Settlement,  [1896]  2  Ch.  532),  is  what  it  considers.  See 
further,  In  re  Jordan,  1886,  55  L.  J.  Ch.  330;  In  re  Currey,  1887,  56 
L.  J.  Ch.  389 ;  In  re  C's  Settlement,  1887,  56  L.  J.  Ch.  556 ;  In  re  Milners 
Settlement,  [1891]  3  Ch.  547  ;  In  re  Pollard's  Settlement,  [1896]  2  Ch.  552.  The 
application  is  usually  made  by  summons  in  chambers,  and  the  separate 
examination  of  the  applicant  is  generally  necessary  {Lillewall's  Trusts, 
1882,  30  W.  R  243 ;  Hodges  v.  Hodges,  1882,  20  Ch.  D.  749).  A  restraint 
on  anticipation  does  not  preclude  a  married  woman  from  exercising  the 
powers  of  a  tenant  for  life  under  the  Settled  Estates  Act,  1877,  and 
Settled  Land  Act,  1882. 

In  the  days  when  a  married  woman  could  not  execute  a  power  of 
attorney,  it  was  held  that  trustees  could  not  pay  over  to  her  attorney  the 
income  of  property  which  she  was  restrained  from  anticipating  {Kenrick 
V.  Wood,  1869,  L.  E.  9  Eq.  333).  Now,  however,  this  is  otherwise  (Conv. 
Act,  1881,  s.  40  (1) ;  Stewart  v.  Fletcher,  1888,  38  Ch.  D.  627). 

By  sec.  19  of  the  Married  Women's  Property  Act,  1882,  nothing  in  tlie 
Act  contained  .  .  .  shall  interfere  with  or  render  inoperative  any  restriction 
against  anticipation  attached  or  to  be  attached  to  the  enjoyment  of  any  pro- 
perty or  income  by  a  woman  under  any  settlement,  agreement  for  a  settle- 
ment, will,  or  other  instrument ;  but  no  restriction  against  anticipation 
contained  in  any  settlement  or  agreement  for  a  settlement  of  a  woman's  own 
l)roperty  to  be  made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage,  and  no  settlement  or  agreement  for 
a  settlement  shall  have  any  greater  force  or  validity  against  creditors  of  such 
woman  than  a  like  settlement  or  agreement  for  a  settlement  made  or 
entered  into  by  a  man  would  have  against  his  creditors.  The  general  effect 
of  this  section,  so  far  as  it  concerns  the  restraint  on  anticipation,  appears  to 
be  this :  where  a  settlement  of  his  own  property  made  by  a  man  would  be 
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void  as  against  his  creditors,  there  a  settlement  made  by  a  woman  of  her 
own  property,  whether  or  not  she  imposes  a  restraint  on  anticipation,  shall 
be  void  against  her  creditors ;  further,  if  a  woman  makes  a  settlement  of 
her  own  property  in  other  respects  valid  as  against  creditors,  but  contain- 
ing a  restraint  on  anticipation,  it  shall  be,  quoad  the  restraint  invalid  as 
against  antenuptial  creditors ;  and  lastly,  in  other  respects  the  restraint  on 
anticipation  shall  not  be  affected  by  the  Act. 

The  subject  will  have  to  be  further  considered  with  reference  to 
contracts  by  married  women  before  and  after  marriage  (see  below) ;  but  it 
may  be  observed  here  that  by  sec.  45  of  the  Trustee  Act,  1893  (56  &  57 
Vict.  c.  53),  where  a  trustee  commits  a  breach  of  trust  with  the  consent  in 
writing  of  a  beneficiary,  the  High  Court  may,  if  it  thinks  fit,  make  an  order 
impounding  the  interest  of  the  beneficiary  by  way  of  indemnity  to  the 
trustee,  notwithstanding  a  restraint  on  anticipation.  But  the  Court  will  be 
slow  to  exercise  this  power  where  a  trustee  knowingly  commits  a  breach  of 
trust  {Bolton  v.  Curre,  [1895]  1  Ch.  544). 

6.  Gifts  between  Husband  and  Wife. 

A  wife  could  always  dispose,  by  gift  or  otherwise,  of  her  separate 
property  corpus  or  income,  unless  restrained  from  anticipation,  to  her 
husband  as  well  as  to  a  stranger.  No  separate  examination  was  necessary 
to  the  validity  of  the  gift  {Pavlct  v.  Delavcl,  1755,  2  Ves.  669)  unless 
the  donee  had  to  apply  to  the  Court  {Millies  v.  Busk,  1794,  2  Ves.  488). 
When  a  purchase  or  transfer  of  stock  is  made  or  taken  by  the  one  in 
the  name  of  the  other,  it  is  a  question,  and  often  a  difficult  question,  of 
intention,  having  regard  to  all  the  surrounding  circumstances,  whether  a 
gift  or  a  resulting  trust  for  the  donor  is  the  true  inference  to  be  drawn 
{Marshall  v.  Crutwell,  1875,  L.  E.  20  Eq.  328).  Where  the  investment  is 
made  by  the  husband  in  the  wife's  name,  a  gift  is  jorimd  facie  intended ; 
but  this  presumption  may  be  rebutted  {ibid.).  If  the  parties  are  not  legally 
married,  the  presumption  is  in  favour  of  a  residting  trust  {Soar  v.  Foster, 
1858,  4  Kay  &  J.  152).  An  investment  by  a  wife  of  her  separate  property 
in  her  husband's  name  generally  implies  a  resulting  trust  and  not  a  gift 
{Green  v.  Cartill,  1877,  4  Ch.  D.  882 ;  Li  re  Curtis,  1885,  52  L.  T.  244). 
^Vhere  property  was  purchased  by  a  husband  partly  out  of  the  wife's 
separate  estate,  it  was  held  that  the  latter  had  a  lien  upon  the  property  to 
the  extent  of  her  share  of  the  purchase  money  {Scales  v.  Baker,  1859, 
28  Beav.  91).  Where  the  whole  purchase  money  was  advanced  by  the 
wife,  she  was  held  entitled  to  the  whole  property  as  against  the  husband's 
devisee  {Darkin  v.  Darkin,  1853,  17  Beav.  578).  Money  expended  by  the 
one  on  permanent  improvements  on  the  property  of  the  other  generally 
enures  to  the  benefit  of  the  owner  of  the  property,  unless  expended  under 
a  mistake,  in  which  case  the  one  who  expends  the  money  has  a  lien  for  the 
amount  expended  {Neesom  v.  Clarkson,  1844,  4  Hare,  97),  except  when  that 
one  is  the  husband,  and  the  wife  is  restrained  from  anticipation  (  Wiles  v. 
Cooper,  1846,  9  Beav.  294).  If  husband  and  wife  join  in  mortgaging  the 
wife's  estate  to  secure  a  loan  to  the  husband,  the  wife  is  entitled  to  have 
her  estate  exonerated  out  of  the  husband's  assets  {Hudson  v.  Carmichael, 
1854,  Kay,  613).  The  wife  in  such  cases  is  in  the  position  of  a  surety  for 
the  husband's  debt  {Fergusson  v.  Gibson,  1872,  L.  E.  14  Eq.  379).  It  is  a 
question  of  fact  for  whose  use  the  money  was  raised  {Clinton  v.  Hooper, 
1790,  1  Ves.  173  ;  1  E.  E.  102). 

The  wife  may  voluntarily,  and  as  a  free  agent,  permit  her  husband  to 
receive  the  income  or  capital  of  her  separate  property,  and  apply  it  for 
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their  common  benefit,  or  even  for  the  purposes  of  his  business  {Beresford  v. 
ArcJibisJiop  of  Armagh,  1844,  13  Sim.  643).  If  so,  a  gift  to  the  husband 
may  be  inferred,  and  the  wife  cannot  claim  an  account  against  him  (Caton 
V.  Hideout,  1849,  1  Mac.  &  G.  599  ;  Edwards  v.  Cheyne,  1888,  13  App.  Cas. 
385)  or  against  her  trustee  {Payne  v.  Little,  1858,  26  Beav.  1).  If  the  wife 
objects  to  her  husband  so  applying  her  income,  she  must  make  a  serious 
and  positive  demand  that  it  should  be  paid  into  her  own  hands,  or 
otherwise  rebut  the  presumption  of  a  gift  (Corbally  v.  Grainger,  1854, 
4  Ir.  Ch.  173 ;  Bidout  v.  Lewis,  1738,  1  Atk.  269),  as  by  a  subsequent 
separation  (Moore  v.  Moore,  1737,  1  Atk.  272 ;  Dixon  v.  Dixon,  1878, 
9  Ch.  D.  587),  in  which  case  the  husband  would  be  liable  to  refund  all  he 
had  received  after  the  demand  or  separation.  What  applies  to  income 
applies  also  to  capital  (Gardner  v.  Gardner,  1859,  1  Gif.  126),  with  this 
modification  that  the  Court  will  not  so  readily  infer  a  gift  of  capital  as  of 
income.  The  result  of  the  authorities  to  the  present  time  seems  to  be  that 
in  the  case  of  capital  the  onus  of  proof  of  a  gift  lies  upon  the  husband,  and 
must  be  clearly  established,  otherwise  he  will  be  held  a  trustee  for  his 
wife.  In  the  case  of  income  the  onus  is  on  the  wife  to  prove  that  her 
husband  received  it  as  a  loan  and  not  as  a  gift  (Alexander  v.  Barnhill, 
1889,  21  L.  E.  Ir.  511 ;  and  see  In  re  Flamank,  1889,  40  Ch.  D.  461,  where 
the  facts  established  a  gift  of  income,  but  negatived  a  gift  of  capital).  If 
the  wife  were  incapable  of  assenting  to  her  husband's  receiving  her  income 
or  capital,  he  would  have  to  account  for  all  he  had  actually  received  and 
applied  otherwise  than  for  her  benefit  (A.-G.  v.  Barnther,  1792,  4  Bro.  C.  C. 
409  ;  Howard  v.  Dighy,  1834,  2  CI.  &  Fin.  634).  But  where  the  circum- 
stances are  svich  that  the  wife's  consent  or  acquiescence  may  fairly  be 
inferred,  the  presumption  of  a  gift  arises  on  each  receipt  of  income  by  the 
husband,  and  bars  all  claim  on  the  part  of  the  wife  or  her  representatives. 
To  displace  the  rule  it  is  not  sufficient  to  show  that  the  wife's  separate 
income  has  accumulated  in  the  husband's  hands  and  remains  unspent 
(Beresford  v.  Archbishop  of  Armagh,  1844,  13  Sim.  643),  or  that  the 
husband  is  himself  trustee  of  the  wife's  separate  income  (Caton  v.  Bideout, 
1849,  1  Mac.  &  G.  559),  or  that  the  wife  is  restrained  from  anticipation 
(Bowley  v.  Unwin,  1855,  2  Kay  &  J.  138 ;  Ediuards  v.  Cluyne,  1888, 
13  App.  Cas.  385). 

Before  the  Act  of  1882  a  husband  could  not  make  a  valid  gift  of  a 
chattel  at  common  law  to  his  wife,  because  the  wife  could  not  have 
possession  at  law  in  her  own  right ;  therefore  one  of  two  courses  had  to  be 
taken,  either  possession  must  have  been  given  to  a  third  person  as  trustee 
for  the  wife,  or  the  husband  must  have  constituted  himself  her  trustee  by 
a  valid  declaration  of  trust.  If  he  purported  to  give  to  his  wife  direct, 
equity  would  not  construe  his  efforts  into  a  declaration  of  trust,  and  the 
attempted  gift  was  void  (In  re  Bretons  Estate,  1881,  17  Ch.  D.  416).  A 
married  woman  may  now  have  possession  in  her  own  right  (Bamsay  v. 
Margrett,  [1894]  2  Q.  B.  18).  A  gift  of  chattels  either  verbally  or  in 
writing,  unless  by  deed,  is  imperfect  if  not  accompanied  by  delivery  actual 
or  constructive  of  the  thing  given  (Cochrane  v.  Moore,  1890,  25  Q.  B.  D.  57). 
In  the  case  of  a  gift  between  husband  and  wife  there  is  generally  no  actual 
delivery,  and  the  chief  difficulty  arises  therefore  on  the  question  whether 
there  has  been  a  constructive  delivery.  The  conduct  of  the  parties  after 
the  date  of  the  alleged  gift  is  often  the  only  evidence  available  (see  Irons  v. 
Smallpiece,  1819,  2  Barn.  &  Aid.  551 ;  21  E.  E.  395 ;  Winter  v.  Winter,  1861, 
9  W.  E.  747).  It  is  obvious  that  but  for  some  statutory  provision  a  man 
might  find  a  ready  means  of  defrauding  his  creditors  by  making  gifts  to  his 
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wife.  An  attempt  to  protect  creditors  was  made  by  sec.  10  of  the  Married 
Women's  Property  Act,  1882,  which  runs  as  follows  :  "Xothing  in  this  Act 
contained  shall  give  validity  as  against  the  creditors  of  the  husband  to  any 
gift,  by  a  husband  to  his  wife,  of  any  property  which  after  such  gift  shall 
continue  to  be  in  the  order  and  disposition  or  reputed  ownership  of  the 
husband  .  .  .  ,"  i.e.  of  which  he  is  allowed  to  retain  possession  under 
circiunstances  which  give  the  reputation  of  ownership  {Lingham  v.  Biggs, 
1797,  1  Bos.  &  Pul.  82).  It  is  a  question  of  fact,  subject  to  a  proper 
direction,  whether  the  property  remains  in  the  husband's  order  and 
disposition  or  reputed  ownership,  and  it  is  thought  that  something  beyond 
the  mere  fact  that  it  remains  in  the  residence  occupied  by  both  will  have 
to  be  proved  before  that  question  can  be  left  to  the  jury  {Ex  parte  Dorman, 
1872,  L.  E.  8  Ch.  51 :  Ramsay  v.  Margrctt,  [1894]  2  Q.  B.  18).  A  gift  of 
furniture,  for  example,  by  a  husband  to  his  wife  which  remains  in  their 
common  residence  can  only  be  avoided  by  Statute  13  Eliz.  c.  5.  The 
10th  section  continues  to  enact  that  nothing  in  the  Act  contained  shaU  give 
validity  "  to  any  deposit  or  other  investment  of  moneys  of  the  husband 
made  by  or  in  the  name  of  his  wife  in  fraud  of  his  creditors."  A  bond  fide 
purchase  by  a  wife  from  her  husband  is  a  perfectly  valid  transaction,  and 
cannot  be  impeached  by  anvone  {Ramsay  v.  Margrett,  [1894]  2  Q.  B. 
18). 

It  is  to  be  observed  that  there  is  nothing  in  the  Married  Women's 
Property  Acts  to  invalidate  a  parol  gift  by  a  wife  to  her  husband.  The 
Statute  of  Elizabeth  and  the  Bills  of  Sale  Acts  will,  of  course,  apply  to 
gifts  of  both  husband  and  wife,  and  if  the  wife  be  a  trader  she  ^vill  be 
subject  to  the  Bankruptcy  Acts  (see  below). 

7.  Antenuptial  Liabilities. 
At  common  law  the  husband  by  \Trtue  of  the  marriage  took  upon 
himself  the  wife's  liabilities.  He  was  commonly  said  to  have  "  married  the 
debts."  Yet  this  requires  further  definition.  If  a  married  woman  were 
sued  on  an  antenuptial  debt  or  tort,  she  might,  of  course,  let  judgment  go 
by  default,  and  the  plaintiff  would  recover  a  judgment  against  her 
personally  in  the  ordinary  form  {Pooh  v.  Canning,  1867,  L.  K.  2  C  P.  241); 
or  she  might  neglect  to  plead  coverture,  which  would  lead  to  the  same 
result  {Dillon  v.  Cunningham,  1872,  L.  E.  8  Ex.  23) ;  but  she  might  plead 
coverture  as  a  plea  in  abatement,  and  the  plamtiff  had  then  to  amend  his 
writ  by  adding  the  husband.  The  husband  could  not  be  sued  alone 
{Garrard  v.  Guibelei,  1863,  13  C.  B.  X.  S.  832),  and  upon  the  wife's  death, 
unless  judgment  had  been  previously  recovered  against  both,  he  was  freed 
from  all  liability  (Com.  Dig.  "  Baron  and  Feme,"  254),  except  as  her  adminis- 
trator to  the  extent  of  assets  in  his  hands.  On  the  husband's  death,  if 
judgment  had  not  been  previously  recovered,  the  widow  became  reinvested 
with  the  antenuptial  liability  (Jroor/w«??  v.  Chapman,  1808, 1  Camp.  189  ;  10 
E.  E.  666).  The  proper  course  for  the  plaintiff  was  to  sue  both  husband  and 
wife.  He  could  recover  a  personal  judgment  against  both,  and  take  both  in 
execution  under  a  eapias.  Then,  if  the  wife  had  no  separate  property,  she 
was  discharged  ;  but  if  she  had  separate  property,  the  Court  would  not  order 
her  discharge  {Scott  v.  Morley,  1887,  20  Q.  B.  D.  120  ;  Ivcns  v.  Butler,  1857, 
7  EL  &  Bl.  159 ;  Edwards  v.  Martin,  1851,  17  Q.  B.  693  :  Fergusson  v. 
Claywoi'th,  1844,  6  Q.  B.  269  ;  Larlcin  v.  Marshall,  1850,  4  Ex.  804).  The 
bankruptcy  and  discharge  of  the  husband  after  action  brought  against 
husband  and  wife  for  the  wife's  antenuptial  obligations,  discharged  both  at 
law  of  their  liability ;   but,  it  seems,  the  wife's  separate  estate  could  in 
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equity  be  reached  to  satisfy  such  ol)ligations  {Chuhh  v.  Stretch,  1870, 
L.  E.  9  Eq.  555). 

Such  was  briefly  the  law  when  the  Married  Women's  Property  Act, 
1870  (33  &  34  Vict.  c.  93),  was  passed.  The  only  antenuptial  liabilities 
with  which  it  dealt  were  debts.  From  the  wife's  antenuptial  debts 
this  Act  relieved  the  husband  altogether,  and  enacted  (s.  12)  that  the 
wife  alone  should  be  liable  to  be  sued  for,  and  any  separate  estate 
belonging  to  her  should  be  liable  to  satisfy,  such  debts  as  though 
she  had  continued  unmarried.  The  wife  might  be  sued  alone  (  Williams 
V.  Mcrcier,  1882,  9  Q.  B.  D.  337),  and  the  plaintiff  might  recover  judg- 
ment without  proving  that  the  defendant  had  separate  estate  (Doicnc  v. 
Fletcher,  1888,  21  Q.  B.  D.  11)  ;  but  the  married  woman  was  not  made 
personally  liable  on  the  judgment,  the  creditors'  only  remedy  being  an 
equitable  remedy  against  her  separate  estate  {Ex  parte  Jones,  1879,  12 
Ch.  D.  484)  ;  but  this  was  liable  although  subject  to  restraint  on  anticipation 
{Axford  V.  Reid,  1889,  22  Q.  B.  D.  551). 

The  Act  of  1870  enabled  a  woman  to  marry  without  a  settlement  and 
leave  her  creditors  without  a  remedy,  and  therefore  the  Act  of  1874  was 
passed.  This  statute  repealed  so  much  of  the  Act  of  1870  as  enacted  that 
a  husband  should  not  be  liable  for  the  debts  of  his  wife  contracted  before 
marriage,  and  provided  (s.  1)  that  husband  and  wife  might  be  jointly  sued 
for  any  debt  contracted,  or  for  any  tort  committed,  by  the  wife  before 
marriage,  or  for  the  breaches  of  any  contract  made  by  the  wife  before 
marriage,  and  that  the  husband  should  be  liable  (s.  2)  in  respect  of  such 
matter  to  the  extent  of  the  following  assets : — 

(1)  The  value  of  the  personal  estate  in  possession  of  the  wife  which 
should  have  vested  in  the  husband  ; 

(2)  The  value  of  the  choses  in  action  of  the  wife  which  the  husband 
should  have  reduced  into  possession,  or  which  with  reasonable  diligence  he 
might  have  reduced  into  possession  ; 

(3)  The  value  of  chattels  real  of  the  wife  which  should  have  vested  in  the 
husband  and  wife ; 

(4)  The  value  of  the  rents  and  profits  of  the  real  estate  of  the  wife 
which  the  husband  should  have  received,  or  with  reasonable  diligence  might 
have  received ; 

(5)  The  value  of  the  husband's  estate  or  interest  in  any  property,  real  or 
personal,  which  the  wife,  in  contemplation  of  her  marriage  with  him,  shall 
have  transferred  to  him  or  to  any  other  person ; 

(6)  The  value  of  any  property,  real  or  personal,  which  the  wife,  in 
contemplation  of  her  marriage  with  her  husband,  shall  with  his  consent 
have  transferred  to  any  person  with  the  view  of  defeating  or  delaying  her 
existing  creditors  (s.  5). 

Provided  that  when  the  husband  after  marriage  paid  any  debt  of  his 
wife,  or  had  a  judgment  bond  fide  recovered  against  him  in  any  such  action 
as  in  this  Act  mentioned,  then  to  the  extent  of  such  payment  or  judgment 
the  husband  should  not  in  any  subsequent  action  be  liable.  By  sec.  2  the 
husband  was  enabled,  in  addition  to  other  pleas,  to  plead  that  he  was  not 
liable  in  respect  of  assets.  If  he  did  not  thus  plead,  he  was  taken  to  have 
confessed  liability  as  far  as  assets  were  concerned.  If  it  was  not  found 
that  the  husband  had  assets,  he  was  entitled  to  judgment  with  costs, 
whatever  were  the  result  of  the  action  against  the  wife  (s.  3).  When  the 
liability  of  the  husband  was  established,  the  judgment  to  the  extent  of  the 
husband's  liability  was  a  joint  judgment  against  husband  and  wife,  and 
as  to  the  residue,  if  any,  of  the  amount  recovered,  a  separate  judgment 
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against  the  wife  (s.  4).  As  under  the  Act  of  1870,  so  under  this  Act,  it  was 
unnecessary  to  prove  the  existence  of  separate  estate  in  order  to  recover 
judgment  against  the  wife  {Downc  v.  Fletcher,  1888,  21  Q.  B.  D.  11),  and 
the  liabiUty  on  the  judgment  against  her  was  not  a  personal  but  only 
a  proprietary  liabihty,  and  the  judgment  could  only  affect  her  separate 
estate,  though  that  was  liable  whether  free  or  subject  to  restraint  on 
anticipation  {Dmvne  v.  Fletcher,  1888,  21  Q.  B.  D.  11 :  Axford  v.  Reid,  1889, 
22  Q.  B.  D.  551 ;  ScoU  v.  }forky,  1887,  20  Q.  B.  D.  120).  If  the  wife  died 
before  action  brought  the  husband  escaped  liability,  for  then  there  could  be 
no  joint  judgment  {Bell  v.  Stocler,  1882,  10  Q.  B.  D.  129). 

The  Act  of  1882  repealed  the  Acts  of  1870  and  1874  except  as  to 
rights  and  liabilities  acquired  and  incurred  under  them.  Sec.  13  of  the 
Act  of  1882  relates  to  a  married  woman's  liability  on  her  antenuptial 
obligations,  and  enacts  that,  "  A  woman  after  her  marriage  shall  continue 
to  be  liable  in  respect  and  to  the  extent  of  her  separate  property  for  all 
debts  contracted,  and  aU  contracts  entered  into  or  wrongs  committed  by 
her  before  her  marriage,  including  any  sums  for  which  she  may  be  liable  as 
a  contributory,  either  before  or  after  she  has  been  placed  on  the  list  of 
contributories,  under  and  by  virtue  of  the  Acts  relating  to  joint-stock 
companies ;  and  she  may  be  sued  for  any  such  debt,  or  for  any  liability  for 
damages  or  otherwise  imder  any  such  contract,  or  in  respect  of  any  such 
wrong ;  and  all  sums  recovered  against  her  in  respect  thereof,  or  for  any 
costs  relating  thereto,  shall  be  payable  out  of  her  separate  property." 
Then  follows  a  clause  referring  to  her  rights  and  liabilities  as  between 
herself  and  her  husband  in  these  words :  "  and,  as  between  her  and  her 
husband,  unless  there  be  any  contract  between  them  to  the  contrary,  her 
separate  estate  shall  be  deemed  to  be  primarily  liable  for  aU  such  debts, 
contracts,  or  ^vrongs,  and  for  all  damages  and  costs  recovered  in  respect 
thereof."  And  then  the  section  continues,  "  Provided  always  that  nothing 
in  this  Act  shall  operate  to  increase  or  diminish  the  liability  of  any  woman 
married  before  the  commencement  of  this  Act  for  any  such  debt,  contract, 
or  wrong,  as  aforesaid,  except  as  to  any  separate  property  to  which  she 
may  become  entitled  by  virtue  of  this  Act,  and  to  which  she  would  not 
have  been  entitled  for  her  separate  use  under  the  Acts  hereby  repealed  or 
otherwise,  if  this  Act  had  not  passed."  Sec.  14  deals  with  the  husband's 
liability,  and  enacts  that,  "A  husband  shall  be  Uable  for  the  debts  of 
his  wife  contracted,  and  for  all  contracts  entered  into  and  wrongs  com- 
mitted by  her,  before  marriage,  including  any  liabihties  to  which  she  may  be 
so  subject  under  the  Acts  relating  to  joint-stock  companies  as  aforesaid,  to 
the  extent  of  all  property  whatsoever  belonging  to  his  wife  which  he  shall 
have  acquired,  or  become  entitled  to,  from  or  through  his  wife,  aft€r 
deducting  therefrom  any  payments  made  by  him,  and  any  sums  for  which 
judgment  may  have  been  bond  fide  recovered  against  him  in  any  proceeding 
at  law,  in  respect  of  any  such  debts,  contracts,  or  wTongs,  for  or  in  respect  of 
which  his  wife  was  liable  before  her  marriage  as  aforesaid  :  but  he  shall  not 
be  Hable  for  the  same  any  further  or  otherwise ;  and  any  Court  in  which  a 
husband  shall  he  sued  for  any  such  debt  shall  have  power  to  direct  any 
inquiry  or  proceedings  which  it  may  think  proper  for  the  purpose  of  ascer- 
taining the  nature,  amount,  or  value  of  such  property."  Then  foUows 
a  pro\'iso  with  regard  to  the  husband's  liability  similar  to  that  contained  in 
the  foregoing  section,  "  Provided  always  that  nothing  in  this  Act  contained 
shall  operate  to  increase  or  diminish  the  habihty  of  any  husband  married 
before  the  commencement  of  this  Act,  for  or  in  respect  of  any  such  debt  or 
other  Uability  of  his  wife  as  aforesaid."       Sec.  15  enacts  that  "  A  husband 
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and  wife  may  be  jointly  sued  in  respect  of  any  such  debt  or  other  liability 
(whether  by  contract  or  for  any  wrong)  contracted  or  incurred  by  the  wife 
before  marriage  as  aforesaid,  if  the  plaintiff'  shall  seek  to  establish  his  claim, 
either  wholly  or  in  part,  against  both  of  them ;  and  if  in  any  such  action,  or 
in  any  action  brought  in  respect  of  any  such  debt  or  liability  against  the 
husband  alone,  it  is  not  found  that  the  husband  is  liable  in  respect  of 
any  property  of  the  wife  so  acquired  by  him,  or  to  which  lie  shall  have 
become  so  entitled  as  aforesaid,  he  shall  have  judgment  for  liis  costs  of 
defence,  whatever  may  be  the  result  of  the  action  against  the  wife  if  jointly 
sued  with  him  ;  and  in  any  such  action  against  husband  and  wife  jointly,  if  it 
appears  that  the  husband  is  liable  for  the  debt  or  damages  recovered,  or 
any  part  thereof,  the  judgment  to  the  extent  of  the  amount  for  which  the 
husband  is  liable  shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property  ;  and  as  to  the  residue,  if 
any,  of  such  debt  and  damages  the  judgment  shall  be  a  separate  judgment 
against  the  wife  as  to  her  separate  property  only." 

A  plaintiff"  therefore  who  seeks  to  enforce  an  antenuptial  obligation  of 
a  married  woman  may  sue  the  married  woman  herself  (s.  13)  and  the 
husband  (s.  14),  one  after  the  other  {Beck  v.  Pierce,  1889,  23  Q.  B.  D.  316), 
judgment  against  one  being  no  bar  to  proceedings  against  the  other  (ibid.) ; 
or  he  may  sue  them  both  together  (s.  15),  and  get  a  joint  judgment  against 
both,  execution  being  limited,  in  case  of  the  wife,  to  her  separate  estate. 
There  is  some  reason  for  thinking  that  the  "joint  judgment  "  mentioned  in 
sec.  15  means  a  joint  and  several  judgment.  As  to  the  husband's  liability, 
the  Statute  of  Limitations  begins  to  run,  not  from  the  date  of  the  marriage, 
but  from  the  first  accrual  of  the  cause  of  action  against  the  wife  (Beck 
V.  Pierce,  uhi  supra). 

The  19th  section  enacts  that  "  no  restriction  against  anticipation  con- 
tained in  any  settlement  or  agreement  for  a  settlement  of  a  woman's  own 
property  to  be  made  or  entered  into  by  herself  shall  have  any  validity  against 
debts  contracted  by  her  before  marriage."  It  would  seem,  therefore,  that 
now  a  restraint  if  imposed  by  a  stranger  in  a  marriage  settlement  or  articles 
is  good  against  all  the  wife's  antenuptial  liabilities,  and,  if  imposed  by  the 
wife  herself,  is  void  as  against  antenuptial  creditors.  The  obligation  of  a 
devisee  of  land  to  pay  the  unpaid  debts  of  the  testator  is  a  debt  within 
the  meaning  of  sec.  19  {In  re  Hedgely,  1886,  34  Ch.  D.  379).  Debts 
contracted  during  a  previous  marriage  are  "  debts  contracted  by  her  before 
marriage  "  {Jay  v.  Robinson,  1890,  25  Q.  B.  D.  467).  The  wife  is  in  no  way 
liable  for  the  antenuptial  obligations  of  the  husband. 

8.  Torts  committed  uy  a  Wife  during  Coverture. 

At  common  law  if  a  married  woman  committed  a  tort  an  action  lay 
against  her  and  her  husband  (Com.  Dig. "  Baron  and  Feme  "  Y. ;  Wilhrahnm  v. 
Snow,  Wms.  Saun.  47  n.).  If  the  wife  were  sued  alone  she  could  object  by 
plea  in  abatement  and  liave  the  liusband  joined  (Bullen  and  Leake,  3rd  ed., 
p.  399).  If  she  omitted  to  plead  lier  marriage,  or  if  liaving  pleaded  she 
failed  to  prove  it,  judgment  went  against  her  personally  as  a.  feme  sole.  But 
if  the  husband  were  joined,  judgment  might  be  recovered  against  tliem  both, 
and  both  might  be  taken .  under  a  capias  {Scott  v.  Morlcy,  1887,  20 
Q.  B.  D.  120).  The  Court  miglit  then  in  its  discretion  discliarge  the  wife 
if  she  had  no  separate  property  {Edtmnh  v.  Martin,  1851,  17  Q.  B.  693 ; 
Larkin  v.  Marshall,  1850,  4  Ex.  liep.  804).  The  duration  of  tlie  husband's 
liability  varied  according  as  he  had  or  had  not  authorised  the  tort  com- 
mitted  by   the   wife.      If   he   had    authorised    it   he   was    and    is   still 
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liable  to  be  sued  at  any  time,  but  if  not  he  was  and  is  liable  to  be 
sued  only  during  the  coverture  {Capell  v.  Powell,  1864,  17  C.  B.  N.  S.  743 ; 
Vaughan  v.  Vanderstegen,  1854,  2  Drew.  363,  383).  But  during  that  he  was 
and  perhaps  still  is  liable  even  though  the  parties  are  living  apart,  unless 
there  were  a  judicial  separation  or  protection  order  (20  &  21  Yict.  c.  85, 
s.  26).  The  husband  being  liable  for  torts  committed,  but  not  for  contracts 
entered  into,  by  his  wife  without  his  authority,  questions  arise  whether  a 
given  cause  of  action  lies  in  tort  or  on  contract  (cp.  Wright  v.  Leonard,  1861, 
11  C.  B.  N.  S.  258;  Meux  v.  G.  E.  Bin/.  Co.,  [1895]  2  Q.  B.  387).  The 
wife's  separate  estate  was  not  in  equity  liable  to  satisfy  her  torts  (  Wainford 
V.  Heyl,  1875,  L.  E.  20  Eq.  321),  but  it  could  be  reached  indirectly  at  law, 
for  if  the  wife  were  taken  under  a  capias  the  Court  woidd  not  discharge  her 
if  she  had  separate  property  until  the  damages  were  satisfied  {Fergusson  v. 
Clayworth,  1844,  6  Q.  B.  269).  And  it  was  liable  in  equity  to  satisfy 
frauds  committed  by  a  married  woman  in  relation  to  it  {Savage  v.  Foster, 
1723,  9  Mod.  35 ;  Davies  v.  Hodgson,  1858,  25  Beav.  177  ;  Jaclcson  v. 
Hohhouse,  1817,  2  Mer.  483 ;  16  R  K.  200  ;  Barrov:  v.  Barrmc,  1858,  4  Kay 
&  J.  409  ;  Hobday  v.  Peters,  1860,  28  Beav.  354 :  Arnold  v.  Woodhams,  1873, 
L.  E.  16  Eq.  33 ;  In  re  Maclntyres  Estate,  1887,  21  L.  E.  Ir.  421).  If  the 
husband  died  before  judgment  the  widow  became  personally  liable  as  2k  feme 
sole  for  torts  committed  by  her  during  marriage  (  Wright  v.  Leonard,  1861, 
11  C.  B.  N.  S.  258). 

The  Married  Women's  Property  Act,  1882,  has  greatly  altered  the  law  by 
making  the  married  woman  liable  to  be  sued  alone.  Sec.  1,  subs.  2,  enacts  that 
"  A  married  woman  shall  be  capable  of  being  sued  ...  in  tort  in  all  respects  as 
if  she  were  a  feme  sole,  and  her  husband  need  not  be  joined  with  her  as  de- 
fendant, or  be  made  a  party  to  any  action  or  other  legal  proceeding  .  .  . 
taken  against  her ;  and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  shall  be  payable  out  of  her  separate  property  and 
not  otherwise."  It  seems  that  her  liabihty  for  torts  is  not  conditional  upon 
her  possessing  separate  estate :  on  proof  of  the  tort  the  plaintiff  is  entitled  to 
judgment,  but  if  the  defendant  has  no  separate  estate,  the  judgment  cannot 
be  executed.  Whether,  and  to  what  extent,  property  subject  to  a  restraint 
on  anticipation  may  be  reached  does  not  seem  to  have  been  decided. 
Before  the  Act  such  property  was  not  liable  to  satisfy  torts  committed  by  a 
married  woman:  and  by  sec.  19  of  the  Act  the  restraint  on  anticipation  is 
not  affected.  Probably  such  projierty  as  is  free  from  anticipation  at  the 
date  of  the  judgment,  and  no  more,  is  liable  (see  the  form  of  judgment 
settled  in  Scott  v.  Morley,  1887,  20  Q.  B.  D.  120).  It  has  been  held  that  the 
common  law  liability  of  a  husband  to  be  sued  with  his  wife  still  exists 
(Seroka  v.  Kcdtenhurg,  1886,  17  Q.  B.  D.  177)  sed  quaere.  The  liability  of  a 
husband  for  torts  committed  by  his  authority  no  doubt  exists. 

A  breach  of  trust  or  devastavit  committed  by  a  married  woman  was  on  a 
somewhat  different  footing.  The  husband  continued  liable  after  the  wife's 
death  {Smith  v.  Smith,  1856,  21  Beav.  385 ;  In  re  Smith's  Estate,  1879, 
48  L.  J.  Ch.  205)  whether  the  breach  was  one  of  commission  or  omission 
{Bahin  v.  Hughes,  1886,  31  Ch.  D.  390);  and  so  did  the  wife  after  the 
husband's  death  {Soady  v.  Tundiull,  1866,  L.  E.  1  Ch.  494) ;  for  the  wife 
being  unable  without  her  husband's  assent  to  accept  a  trust  became  upon 
accepting  it  his  authorised  agent,  the  trust  property  vesting  in  him.  The 
24th  section  enacts  that  "  The  pro\'isions  of  this  Act  as  to  liabilities  of 
married  women  shall  extend  to  all  liabilities  by  reason  of  any  breach  of 
trust  or  devastavit  committed  by  any  manied  woman  being  a  trustee, 
executrix,  or  administratrix  either  before  or  after  her  marriage,  and  her 
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husband  shall  not  be  subject  to  such  liabilities  unless  he  has  acted  or 
intermeddled  in  the  trust  or  administration." 

9.    CONTEACTS   BY   MARRIED   WOMEN. 

{a)  As  Principals. — Except  in  a  few  exceptional  cases,  c.y.  when  her 
husband  was  convicted  of  a  felony  or  was  civilly  dead  {Sparrow  v. 
Carruthers,  cited  in  Lean  v.  Scliutz,  1778,  2  Black.  W.  1197),  or  when  she 
carried  on  a  trade  in  the  city  of  London  {Ex  parte  Garrington,  1739, 
1  Atk.  206),  a  married  woman  could  not  render  herself  liable  on  a  contract 
(Com.  Dig.  "  Baron  and  Feme  "  Q.  p.  241).  In  old  days  if  sued  on  a  contract 
made  by  her  during  marriage  she  could  plead  the  general  issue  {James  v. 
Foivkes,  1697,  12  Mod.  101).  By  Eeg.  Gen.  4  Will.  iv.  coverture  was  made 
a  special  plea  in  bar.  She  could,  however,  contract  as  agent  for  another, 
her  husband  for  instance ;  but  then  he  was  liable  on  the  contract  and  not 
she.  The  Courts  of  equity  allowed  her  a  limited  power  of  contracting  in 
reference  to  her  separate  estate,  and  this  innovation  was  afterwards 
recognised  by  the  Legislature.  A  married  woman  can  now  therefore 
contract  (1)  with  reference  to  her  separate  estate;  (2)  as  agent  for  her 
husband.     It  is  proposed  to  consider  these  two  cases  in  order. 

The  Courts  of  equity  only  allowed  a  married  woman  the  benefit  of  the 
separate  estate  after  it  had  discharged  any  obligations  incurred  on  the 
faith  of  it.  But  before  a  contract  could  be  enforced  against  the  separate 
estate  it  had  to  be  made,  either  by  express  words  or  by  implication  of  law, 
with  reference  to  and  to  bind  the  separate  estate,  and  it  lay  on  the  plaintiff 
to  establish  this  {Murray/  v.  Barlee,  1834,  3  Myl.  &  K.  209).  For  instance, 
a  married  woman  might  promise  to  repay  out  of  her  separate  estate 
a  loan. 

Bonds,  bills  of  exchange,  promissory  notes,  contracts  to  take  shares 
in  her  own  name,  in  short,  any  contract  or  engagement  entered  into  on  the 
credit  of  the  separate  estate,  was  a  contract  with  reference  to  and  to  bind 
the  separate  estate  {Mrs.  Matthewman's  case,  1866,  L.  E.  3  Eq.  781).  The 
expression  "  to  bind  the  separate  estate  "  is  not  an  accurate  one.  The  mere 
contract  did  not  in  any  way  fetter  the  separate  estate  or  prevent  the 
married  woman  from  parting  with  it  freely  {Johnsoii  v.  Gallagher,  1861, 
3  De  G.,  F.  &  J.  494  ;  Hemingway  v.  Braithwaite,  1889,  61  L.  T.  224).  The 
contract  only  gave  the  creditor  a  right  to  a  judgment  declaring  that  the 
separate  estate  which  at  the  date  of  the  contract  was,  and  at  the  date  of 
the  judgment  remained,  vested  in  the  married  woman  as  her  separate 
estate,  excluding  any  separate  property  which  she  was  restrained  from 
anticipating,  was  liable  to  satisfy  the  debt  or  engagement ;  an  inquiry  as 
to  what  was  the  separate  estate  which  the  married  woman  had  at  the  time 
of  contracting  the  debt  or  engagement,  and  whether  that  separate  estate  or 
any  part  of  it  remained  capable  of  being  reached  by  the  judgment  and 
execution  of  the  Court  {Pike  v.  Fitzgihbon,  1881,  17  Ch.  D.  454 ;  Robinson  v. 
Pickering,  1881,  16  Ch.  D.  660);  and  the  appointment  of  a  receiver  {In  re 
Peace  and  Waller,  1883,  24  Ch.  D.  405).  Separate  property  subject  to  a 
restraint  on  anticipation  could  not  be  bound  by  a  contract,  and  was  ex- 
pressly excepted  by  the  terms  of  the  judgment  {Pike  v.  FitzgiUbon,  nhi 
supra).  It  could  not  be  reached  after  the  death  of  the  husband  to  satisfy 
a  contract  or  engagement  made  in  his  lifetime  {Pike  v.  Fitzgihhon,  uhi 
supra).  It  is  clear  then  that  the  obligation  incurred  by  a  married 
woman  was  diflerent  from  that  incurred  by  a  man  or  by  a  feme  sole. 
It  was  a  proprietary  not  a  personal  liability,  a  liability  rather  in  rem  than 
in  personam ;  it  was  her  property  and  not  herself  that  was  liable.     A  debtor's 
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summons  could  not  issue  against  her  {Ex  parte  Jones,  1879,  12  Ch.  D.  -484; 
Ex  parte  Holland,  1874,  L.  R  9  Ch.  307) ;  and  it  was  formerly  held  that 
the  Statute  of  Limitations  had  no  application  to  these  engagements 
{Hodgson  v.  JVUliamson,  1880,  15  Ch.  D.  87)  scdqucere  {In  re  Lady  Hastings, 
1887,  35  Ch.  D.  94). 

The  Divorce  Acts  above  mentioned  conferred  upon  a  married  woman 
who  had  obtained  a  decree  of  judicial  separation  or  a  protection  order  the 
power  of  contracting  as  a  feme  sole.  Neither  the  Married  Women's  Pro- 
perty Act  of  1870  nor  that  of  1874  directly  dealt  %vith  the  power  of  con- 
tracting. But  by  sec.  1,  subs.  (2)  of  the  Act  of  1882  it  is  enacted  that  "  A 
married  woman  shaU  be  capable  of  entering  into  and  rendering  herself 
liable  in  respect  of  and  to  the  extent  of  her  separate  property  on  any 
contract,  and  of  suing  and  being  sued  either  in  contract  or  in  tort,  or  other- 
wise, in  all  respects  as  if  she  were  a  feme  sole,  and  her  husband  need  not  be 
joined  with  her  as  plaintiff  or  defendant  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by  or  taken  against  her ;  and  any 
damages  or  costs  recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property;  and  any  damages  or  costs  recovered 
against  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise."  By  the  two 
following  subsections,  which  have  been  repealed  by  the  Act  of  1893,  it  was 
enacted  (subs.  (3))  that  "  Every  contract  entered  into  by  a  manied  woman 
shall  be  deemed  to  be  a  contract  entered  into  by  her  with  respect  to  and  to 
bind  her  separate  property,  unless  the  contrary  be  shown  " ;  and  (subs.  (4)) 
"  Every  contract  entered  into  by  a  married  woman  with  respect  to  and  to 
bind  her  separate  property  shall  bind  not  only  the  separate  property  which 
she  is  possessed  of  or  entitled  to  at  the  date  of  the  contract,  but  also  all 
separate  property  which  she  may  thereafter  acquire." 

By  sec.  19, "  Nothing  in  this  Act  contained  .  .  .  shall  interfere  with  or 
render  inoperative  any  restriction  against  anticipation  at  present  attached  or 
to  be  hereafter  attached  to  the  enjoyment  of  any  property  or  income  by  a 
woman  under  any  settlement,  agreement  for  a  settlement,  will,  or  other  instru- 
ment ;  but  no  restriction  against  anticipation  contained  in  any  settlement  or 
agreement  for  a  settlement  of  a  woman's  own  property  to  be  made  or 
entered  into  by  herself  shall  have  any  validity  against  debts  contracted  by 
her  before  marriage  .  .  ." 

On  the  1st  of  January  1883  every  married  woman  became  "  discovert " 
within  the  meaning  of  sec.  7  of  the  Statute  of  Limitations  (21  Jac.  I.  c.  16  ; 
Loivc  V.  Fox,  1885,  15  Q.  B.  D.  667);  and  now  the  Court  will  act  on  the 
analogy  of  that  statute,  and  hold  that  a  married  woman's  debt  is  barred  in 
six  years  {In  re  Lady  Hastings,  1887,  35  Ch.  D.  94).  The  form  of  the 
judgment  which  the  Married  Women's  Property  Act,  1882,  enables  a 
plaintiff  to  recover  against  a  married  woman  was  settled  by  the  Court  of 
Appeal  in  Scott  v.  Morley,  1887,  20  Q.  B.  D.  120,  and  is  as  foUows  :  "  It  is 
adjudged  that  the  plaintijff  do  recover  £  and  costs,  to  be  taxed  against 
the  defendant  (the  married  woman),  such  sum  and  costs  to  be  payable  out 
of  her  separate  property,  as  hereinafter  mentioned,  and  not  otherwise.  And 
it  is  ordered  that  execution  hereon  be  limited  to  the  separate  property  of 
the  defendant  (the  married  woman),  not  subject  to  any  restriction  against 
anticipation,  unless,  by  reason  of  sec.  19  of  the  Married  Women's  Property 
Act,  1882,  the  property  shall  be  liable  notwithstanding  such  restriction." 

It  was  decided  in  the  same  case  {Scott  v.  Morley,  uhi  supra)  that  this 
statute  had  not  altered  the  nature  of  a  married  woman's  liability,  which 
remains  to  this  day  a  proprietary  and  not  a  personal  liability,  upon  which 
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a  bankraptcy  notice  cannot  issue  {hi  re  Lynes,  [1893]  2  Q.  B.  113  ;  In 
re  Gardiner,  1887,  20  Q.  B.  D.  249),  even  if  the  husband  dies  after  the. 
judgment  and  before  the  notice  served  {In  re  Heivett,  [1895]  1  Q.  B;  328)  ; 
and  to  enforce  which  proceedings  under  the  Debtors  Act,  1869,  cannot ' 
{Scott  V.  Morley,  1887,  20  Q.  B.  D.  120),  though  garnishee  proceedings  may, 
be  taken  against  her  {Holtby  v.  Hodgson,  1889,  24  Q.  B.  D.  103). 

Now  when  it  was  once  decided  that  the  liabiHty  was  still  a  proprietary 
liability,  it  followed  that  the  plaintiff  had  to  prove  the  possession  of  separate 
property  at  the  time  of  making  the  contract  {In  re  Shakesjjear,  1885,  30 
CJh.  D.  169  ;  Falliscr  v.  Gurney,  1887,  19  Q.  B.  D.  519  ;  Stogdon  v.  Zee, 
[1891]  1  Q.  B.  661),  such  that  the  married  woman  could  reasonably  be 
expected  to  contract  with  reference  to  it  {Harrisoii  v.  Harrison,  1888,  13 
P.  D.180;  Beckett  v.  Tasker,  1887,  19  Q.  B.  D.  7 ;  Leake  v.  Driffield,  1889, 
24  Q.  B.  D.  98  ;  Braunstein  v.  Lewis,  1891,  65  L.  T.  449). 

Again,  sec.  1,  subs.  (3)  of  the  Act  of  1882,  in  enacting  that  every  contract 
entered  into  by  a  married  woman  should  be  deemed  to  be  a  contract 
entered  into  by  her  with  respect  to  and  to  bind  her  separate  property, 
unless  the  contrary  were  shown,  apparently  ignored  that  great  majority  of 
cases  in  which  the  wife  was  contracting  as  agent  for  her  husband.  More- 
over, under  sec.  1,  subs.  (4)  of  the  Act  of  1882  it  was  decided  that  property 
which  a  married  woman  acquired  after  the  death  of  her  husband  could  not 
be  reached  by  a  creditor  who  had  recovered  a  judgment  on  a  contract  made 
by  her  during  the  coverture  {Beckett  v.  Tasker,  1887,  19  Q.  B.  D.  7  ;  Pelton 
V.  Harruon,  [1891]  2  Q.  B.  422).  To  remedy  these  several  defects  the 
Married  Women's  Property  Act  of  1893  (56  &  57  Vict.  c.  63)  was  passed, 
which  enacted  (s.  1)  that  "  Every  contract  hereafter  entered  into  by  a 
married  woman  otherwise  than  as  agent  («)  shall  be  deemed  to  be  a  con- 
tract entered  into  by  her  with  respect  to  and  to  bind  her  separate  property 
whether  she  is  or  is  not  in  fact  possessed  of  or  entitled  to  any  separate 
property  at  the  time  when  she  enters  into  such  contract ;  {b)  shall  bind 
all  separate  property  which  she  may  at  that  time  or  thereafter  be  possessed 
of  or  entitled  to :  and  (c)  shall  also  be  enforceable  by  process  of  law  against 
all  property  which  she  may  thereafter  while  discovert  be  possessed  of 
or  entitled  to."  These  words  but  for  the  proviso  which  follows  would  be 
wide  enough  to  include  property,  which,  though  subject  to  a  restraint  on 
anticipation  at  the  date  of  the  contract,  became  free  on  the  death  of  the 
husband,  and  which  could  not  have  been  reached  under  the  Act  of  1882 
{Beckett  v.  Tasker,  1887,  19  Q.  B.  D.  7  ;  Pelton  v.  Harrison,  [1891]  2  Q.  B. 
422).  It  was,  however,  further  enacted  by  a  proviso  to  sec.  1,  that 
"  Nothing  in  this  section  contained  shall  render  available  to  satisfy  any 
liability  or  obligation  arising  out  of  such  contract  any  separate  property 
which  at  that  time  {i.e.  at  the  date  of  the  contract)  or  thereafter  she  is 
restrained  from  anticipating."  That  a  creditor  of  a  married  woman  whose 
separate  property  is  subject  to  a  restraint  on  anticipation  can  reach  under 
a  judgment  income  which  falls  into  possession  after  the  debt  and  before  the 
judgment  was  decided  in  Hood  Barrs  v.  Cathcart,  [1894]  2  Q.  B.  559,  and 
assumed  in  Hood  Barrs  v.  Heriot,  [1896]  App.  Cas.  174.  aSW^  qucere,  at  any 
rate  since  the  Act  of  1893,  s.  1.  It  is  clear  that  income  coming  to  hand  after 
the  judgment  cannot  be  reached  to  satisfy  the  judgment  ( Whitclcy  v. 
Edwards,  [1896]  2  Q.  B.  48).  Similar  questions  arise  with  regard  to 
orders  to  pay  costs.  Before  the  Act  of  1882  only  such  income  as  was  paid 
or  payable  at  the  date  of  the  Act  upon  which  the  order  was  founded  could 
be  made  to  satisfy  costs  {In  re  Glanvil,  1886,  31  Ch.  D.  532).  After  the 
Act  of  1882  all  income  in  possession  at  the  date  of  the  order  for  costs  was 
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held  liable  to  satisfy  the  order  {Coxx.  Bennett,  [IS^Y]  1  Ch.  617),  but  income 
paid  or  payable  after  the  order  could  not  be  reached  {Hood  Barrs  v.  Cathcart, 
[1894]  2  Q.  B.  559).  The  injustice  thus  caused  when  a  married  woman 
restrained  from  anticipation  instituted  unsuccessful  proceedings  led  to  the 
passing  of  sec.  2  of  the  Married  Women's  Property  Act,  1893,  by  which 
"  in  any  action  or  proceeding  now  or  hereafter  instituted  by  a  woman  or  by  a 
next  friend  on  her  behalf,  the  Coui-t  before  which  such  action  or  proceeding  is 
pending  shall  have  jurisdiction  by  judgment  or  order  from  time  to  time  to 
order  payment  of  the  costs  of  the  opposite  party  out  of  property  which  is 
subject  to  a  restraint  on  anticipation,  and  may  enforce  such  payment  by  the 
appointment  of  a  receiver,  and  the  sale  of  the  property,  or  otherwise  as  may 
be  just."  A  counterclaun  is  a  "  proceeding  instituted  "  by  a  woman  within 
the  meaning  of  this  section  {Hood  Barrs  v.  Cathcart,  [1895]  1  Q.  B.  873) ; 
but  an  appeal  is  not  {Hood  Barrs  v.  j&tr/o/,  [1897]  App.  Cas.  177);  nor  is  a 
petition  in  an  action  in  which  she  is  defendant  {HoUington  v.  Dear,  1895, 
W.  N.  35);  nor  an  action  brought  in  consequence  of  a  caveat  entered  by  her 
{Moran  v.  Place,  [1896]  Prob.  214). 

{h)  Agency  Contracts. — Next  with  regard  to  contracts  made  by  married 
women  as  agents  for  and  so  as  to  bind  their  husbands.  Since  at  common 
law  a  married  woman  coidd  not  enter  into  a  personal  contract,  the  only 
question  in  an  action  against  her  husband  on  a  contract  made  by  her  was 
whether  she  had  authority  to  bind  him  and  had  bound  him  by  the  contract. 
She  was  treated  as  an  agent  who  stipulated  for  no  personal  liability  {Sinout 
v.  Ilhery,  1842,  10  Mee.  &  W.  1),  so  that  she  could  not  1)6  sued,  either  on  an 
implied  warranty  of  authority,  or  on  the  contract,  when  her  husband  was  in 
fact  dead  at  the  time  when  the  goods  were  supplied  {Hid.).  The  law  is 
now  altered,  and  there  can  be  httle  doubt  that  she  could  be  made  liable 
for  breach  of  warranty  of  authority  or  otherwise  in  any  case  where  an 
ordinary  agent  would  be  so  liable.  So  far,  however,  as  the  husband's 
liability  is  concerned,  the  law  is  generally  in  the  same  condition  as  it 
was  before  the  recent  legislation.  Any  changes  effected  thereby  will  be 
considered  in  dealing  with  the  various  branches  of  the  subject. 

The  authority  of  a  wife  to  bind  her  husband  by  her  contracts  is  simply 
a  branch  of  the  law  of  principal  and  agent.  "  A  man  shall  be  charged  in 
debt  for  the  contract  of  his  bailiff  or  servant,  where  he  giveth  authority 
to  his  bailiff  or  servant  to  buy  and  sell  for  him  ;  and  so  for  the  contract 
of  his  wife,  if  he  giveth  authority  to  his  wife,  otherwise  not "  (Fitz.  Nat. 
Brer.  120  G.).  The  mere  fact  of  marriage  implies  no  such  authority 
{Dchenham  v.  Mellon,  1880,  6  App.  Cas.  24).  This  authority  may  be  either 
(1)  express,  (2)  implied,  or  (3)  ostensible,  i.e.  the  husband  may  have  so 
conducted  himself  as  to  preclude  himself  from  denying  the  authority. 

(1)  Where  an  eoyrress  authority  is  relied  on,  the  only  difficulty  is  in 
proving  it.  If  a  husband  gives  his  wife  a  mandate  or  permission  to  pur- 
chase goods,  he  is,  of  course,  liable  to  pay  the  price  of  them.  And  the 
authority  may  be  inferred  from  his  conduct,  though  no  actual  mandate  can 
be  proved  {Loi-d  v.  Hale,  1849,  8  C.  B.  627). 

(2)  But  where  no  express  authority  is  given,  differences  of  fact  and 
variations  in  the  law  make  the  subject  somewhat  difficult.  Different 
considerations  apply  according  as  husband  and  wife  are  living  (i.)  together, 
or  (ii.)  apart. 

(i.)  While  they  cohabit,  the  husband's  assent  shall  be  presumed  to  all 
necessary  contracts,  unless  the  contrarv  api)ear  (per  Holt,  C.J.,  Etheringtoii 
V.  Parrot,  1704,  1  Salk.  118  ;  Jolly  v.  Bees,  1864,  15  C.B.N.  S.  628 ;  Dehen- 
Iiam  V.  Jfellon,  1880,  6  App.  Cas.  24).     But  the  contrary  may  appear  in 
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many  ways ;  as  if  the  husband  warn  the  plaintiff  not  to  give  credit  {Ethcr- 
higton  V.  Parrot,  ubi  supra),  or  if  he  makes  the  wife  an  allowance  for  neces- 
saries and  forbids  her  to  pledge  his  credit  {Jolly  v.  Bees,  1864,  15  C.  B.  N.  S. 
628 ;  Debenham  v.  ATelloii,  1880,  5  Q.  B.  D.  394 ;  6  App.  Cas.  24),  in  which 
case  notice  to  the  tradesman  of  the  allowance  or  prohibition  is  immaterial 
{Jolly  V.  Bees,  iibi  supra). 

The  term  "  necessary  contracts  "  appears  to  mean  contracts  for  goods  suit- 
able to  the  husband's  estate  and  degree,  or  to  the  station  which  he  permits 
his  wife  to  assume  {Jolly  v.  Bees,  ubi  s^ipra ;  see  also  Hunt  v.  De  Blaquiere, 
1829,  5  Bing.  550 ;  :50  R.  E.  737  ;  Emmett  v.  Norton,  1838,  8  Car.  &  P.  506). 
It  may  be  that  in  this  definition  there  is  a  slight  confusion  of  thought,  the 
station  which  the  husband  permits  the  wife  to  assume  suggesting  an 
authority  which  his  conduct  precludes  him  from  denying  rather  than  an 
authority  which  cohabitation  confers.  It  is  to  be  remembered  that  the 
case  of  a  wife,  in  principle  at  all  events,  is  not  different  from  that  of  any- 
body else  at  the  head  of  an  establishment.  If  there  is  an  establishment  of 
which  there  is  a  domestic  manager,  although  the  wife  may  be  the  most 
natural  domestic  manager,  and  though  the  presumption  may  be  strongest 
when  she  is  so,  yet  the  same  presumption  may,  and  often  does,  arise  from 
similar  facts,  when  the  actual  manager  is  not  a  wife  but  a  sister,  for 
example,  or  merely  a  woman  living  with  a  man,  and  passing  as  his  com- 
panion with  or  without  the  assumption  of  the  name  of  wife  {Watson  v. 
Thrclkelcl,  1794,  2  Esp.  637).  It  is  also  the  same  when  the  person  to  whom 
the  domestic  management  is  delegated  is  a  housekeeper  or  a  steward,  or 
any  other  kind  of  superior  servant.  In  all  these  cases  the  question  of  the 
authority  is  really  a  question  of  fact  {Debenham  v.  Mellon,  1880,  6  App. 
Cas.  at  p.  33). 

The  question  for  the  jury  in  cases  which  fall  under  this  branch  of  the 
subject  is  not  whether  the  goods  supplied  were  necessaries  suitable  to  the 
wife's  station,  but  whether  under  the  circumstances  she  had  any  authority 
express  or  implied  to  pledge  her  husband's  credit  {Beid  v.  Teakle,  1853,  13 
C.  B.  627).  Evidence  that  the  wife  is  already  supplied,  by  purchases  from 
other  tradesmen,  with  articles  similar  to  those  alleged  to  be  necessaries,  is 
admissible  to  prove  that  she  had  no  authority  to  purchase  them  on  her 
husband's  account  {Beneaux  v.  Teakle,  1853,  8  Ex.  680),  and  this  though 
the  true  facts  were  unknown  to  the  plaintiff  (see  also  Barnes  v.  Toyc,  1884, 
13  Q.  B.  D.  410 ;  Johnstone  v.  Marks,  1887,  19  Q.  B.  D.  509). 

It  may  be  added  that  a  wife  has  no  implied  authority  during  cohabita- 
tion to  borrow  money  even  for  the  purchase  of  necessaries  {Knox  v.  Bushcll, 
1857,  3  C.  B.  N.  S.  334;  In  re  Cooke,  1892,  10  Mor.  Bky.  8). 

(ii.)  When  the  parties  are  living  apart,  however,  the  presumption  is  the 
other  way.  Then  the  presumption,  until  the  contrary  is  shown,  is  that  the 
wife  has  no  authority  to  pledge  her  husband's  credit.  Where  the  plaintiff 
only  proves  that  he  has  supplied  goods  to  the  defendant's  wife,  who  is  living 
apart  from  him,  he  must  be  nonsuited.  In  order  to  recover  he  must  go 
further,  and  show  tliat  under  the  circumstances  of  the  separation,  or  con- 
duct of  the  husband  (see  below,  Ostensible  Agency),  she  had  such  authority 
{Mainwarin/j  v.  Leslie,  1826,  M.  &  M.  18  ;  ISI  li.  R  691).  It  matters  not  that 
the  tradesman  had  no  notice  of  the  separation  or  consequent  revocation  of 
authority,  unless  he  has  been  previously  dealing  with  the  wife  on  credit  by 
the  husband's  permission  ;  for  separation  is  not  like  a  dissolution  of  partner- 
ship that  a  man  must  advertise  the  fact  to  the  whole  worhl  {Wallvi  v. 
Biddick,  1873,  22  W.  R  76),  and  a  tradesman  who  deals  witli  a  married 
woman  does  so,  as  regards  his  remedy  against  the  husband,  at  his  own 
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risk  {Cliffwd  v.  Laton,  1827,  3  Car.  &  P.  15).  Separation  revokes  the  wife's 
agency,  and  the  state  of  the  plaintiffs  information  tends  in  no  way  to 
restore  it.  This  seems  hard  on  the  plaintiff",  but  it  would  be  much  harder 
on  the  husband  were  it  otherwise. 

But  the  plaintiff"  may  prove  facts  which,  notwithstanding  the  separation, 
will  clothe  the  wife  with  authority  to  bind  her  husband.  One  of  the  duties 
of  a  husband  is  to  maintain  his  wife  during  the  marriage,  and  so  long  as 
the  wife  remains  faithful  to  him  {Read  v.  Lcgard,  1851,  6  Ex.  Eep.  642),  at 
least  so  far  as  any  separate  property  she  may  have  is  insufficient  for  that 
purpose  ;  and  he  may  by  law  be  compelled  to  find  her  necessaries,  such  as 
meat,  drink,  clothes,  physic,  etc.  If  he  fails  in  this  duty  the  law  will 
supply  his  assent  to  her  acts  in  supplying  herself.  If,  therefore,  a  creditor, 
who  has  supplied  goods  fairly  to  be  termed  necessaries,  proves  such  a 
failure  of  duty  on  the  part  of  the  husband,  he  thereby  proves  an  authority 
in  the  wife  by  law  to  pledge  her  husband's  credit  for  such  necessaries 
{Read  v.  Legard,  6  Ex.  Eep.  642 ;  Seaton  v.  Benedict,  1828,  5  Bing.  28 ; 
Montague  v.  Benedict,  1825,  3  Bam.  &  Cress.  631 ;  27  K.  E.  444).  Such  a 
failure  of  duty  would  be  established  by  evidence  that  the  parties  are  living 
apart  (i.)  on  account  of  the  husband's  misconduct,  the  wife  being  left  without 
adequate  means ;  or  (ii.)  by  mutual  consent,  the  husband  failing  to  pay  her 
a  reasonable,  or  agreed,  allowance.  The  wife  in  those  cases  is  entitled  in  law 
to  pledge  his  credit  for  suitable  necessaries. 

(i.)  If  the  husband  turns  his  wife  out  of  doors,  or  forces  her  to  leave  him 
through  gross  misconduct  {Aldis  v.  Chapman,  Selw.  N.  P.  232)  or  cruelty 
{Hodges  v.  Hodges,  1796,  1  Esp.  441 ;  4  E.  E.  889),  which  amounts  to  the 
same  thing  {Houliston  v.  Smyth,  1825,  3  Bing.  127);  or  if  he  deserts  her 
{Bolton  V.  Prentice,  1745,  2  Stra.  1214),  he  thereby  makes  her  an  agent  of 
necessity  to  pledge  his  credit  for  necessaries.  But  a  hond  fide  request  to  her 
to  return,  or  offer  to  receive  her  back,  would  apparently  revoke  this  agency ; 
for  after  that  offer  she  would  be  living  apart  from  him  without  his  consent. 
Moreover,  as  his  duty  to  maintain  her  only  continues  while  she  continues 
faithful  to  him,  unchastity  in  the  wife,  unless  connived  at  or  forgiven,  would 
also  terminate  her  agencv  {Harris  v.  Morris,  1801,  4  Esp.  41 ;  Govier  v. 
Hancock,  1796,  6  T.  E.  603 ;  3  E.  E  271 :  Woodward  v.  Dowse,  1861,  10 
C.  B.  N.  S.  722 ;  Wilson  v.  Glossop,  1888,  20  Q.  B.  D.  354).  Moreover,  this 
agency  only  lasts  while  the  wife  is  left  without  adequate  provision.  While 
the  husband  provides  for  her  wants,  or  if  she  has  means  of  her  own  {Eastland 
V.  Burchell,  1878,  3  Q.  B.  D.  432),  the  agency  does  not  exist.  Therefore 
while  a  husband  pays  ahmony  he  is  not  liable  for  her  contracts,  but  seeus 
where  he  fails  to  pay  it  {Hunt  v.  Be  Blaquiere,  1829,  5  Bing.  550 ;  30  E.  E. 
737). 

Now  though  the  principle  above  stated  would  only  warrant  the  wife  in 
pledging  her  husband's  credit  for  articles  reasonably  necessary  for  her  sub- 
sistence {Emmett  v.  Norton,  1838,  8  Car.  &  P.  506),  yet  the  law  has  gone 
beyond  the  principle  and  authorises  the  wife  to  pledge  his  credit  for  reason- 
able expenses  according  to  the  husband's  degree  {Bazeley  v.  Forder,  1868, 
L.  E.  3  Q.  B.  559),  which  may  include  liveried  servants ;  or  residence  at  a 
watering  place  for  the  sake  of  her  health  {Thompson  v.  Hervey,  1768, 4  Burr. 
2177);  or  legal  expenses  {Wilson  v.  Ford,  1868,  L.  E.  3  Ex.  63). 

(ii.)  Where  the  parties  are  li\dng  apart  by  mutual  consent  and  the 
husband  fails  to  pay  the  wife  an  agreed,  or  if  there  be  no  agreement  in  this 
behalf,  a  reasonable,  allowance,  the  wife,  if  she  has  not  sufficient  means  of 
her  own,  may  pledge  his  credit  for  suitable  necessaries  {Ozard  v.  Darnford, 
Selw,  N.  P.,  13th  ed.,  p.  229 ;  Eastland  v.  Burchell,  1878,  3  Q.  B.  D.  432). 
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If  the  husband  pays  an  agreed  allowance,  even  though  it  be  insufficient,  the 
wife  has  no  authority  to  pledge  his  credit  {Eastland  v.  Burchell,  nhi  supra ; 
NegiLS  V.  Forstcr,  1882,  46  L.  T.  675,  where  the  agreed  amount  was  less  than 
a  sum  which  had  been  decreed  as  alimony).  If  there  be  no  agreement  as  to 
allowance,  the  adequacy  thereof  is  a  question  for  the  jury  (Hodgkinson  v. 
Fletcher,  1814,  4  Camp.  70  ;  15  R.  E.  725  ;  Lidclloio  v.  Wilmot,  1817,  2  Stark. 
N.  P.  86 ;  19  E.R  684;  Emimtt  v.  Norton,  1838,  8  Car.  &  P.  506);  and  the 
wife  could,  in  so  far  as  it  is  inadequate,  pledge  her  husband's  credit  for 
suitable  necessaries,  unless  she  is  possessed  of  means  to  supply  them.  It 
would  seem  that  she  might  borrow  money  to  supply  herself,  if  that  were 
necessary  {In  re  Cooke,  1892,  10  Mor.  Bky.  8). 

The  husband  used  to  be  liable,  whether  he  made  his  wife  an  allowance 
or  not,  for  the  cost  of  legal  proceedings  rendered  necessary  through  his 
misconduct ;  and  her  solicitor  could  recover  from  him,  whatever  the  event  of 
the  proceedings  might  be,  provided  he  conducted  the  litigation  properly,  and 
fairly  investigated  the  charges  brought,  and  saw  a  reasonable  prospect  of 
success  {Robertson  v.  Bobertson,  1881,  6  P.  D.  119).  The  effect  of  the 
Married  Women's  Property  Acts  on  this  liability  is  not  at  all  clear.  Prob- 
ably it  still  exists  {Harrison  v.  Harrison,  1888, 13  P.  D.  180),  provided  the 
proceedings  are  fairly  to  be  called  necessary  (see  also  Earmhaiv  v.  Eariishav:, 
[1896]  Prob.  160). 

A  husband  is  also  liable  to  pay  the  expenses  of  his  wife's  funeral,  what- 
ever the  wife's  means  may  be,  and  whether  the  parties  are  living  together 
or  apart  {Jenkins  v.  Tneker,  1788, 1  Black.  H.  90 ;  Ambrose  v.  Kerrison,  1851, 
10  C.  B.  776) ;  unless,  perhaps,  the  wife  is  living  apart  from  him  by  her  own 
default.  A  person  who  voluntarily  incurs  these  expenses  in  good  faith  can 
recover  them  from  the  husband  {Bradshato  v.  Beard,  1862,  12  C.  B.  N.  S. 
344).  Formerly  the  husband  could  not  reimburse  himself  out  of  the  wife's 
separate  estate  unless  she  had  charged  it  with  these  expenses  (  Willeter  v. 
Dobie,  1856,  2  Kay  &  J.  647).  But  since  the  Married  Women's  Property 
Act,  1882,  he  probably  can  {In  re  M'Myn,  1886,  33  Ch.  D.  575). 

It  may  be  added  that  if  the  parties  are  living  apart  through  the  wife's 
default,  and  without  the  husband's  consent,  she  has  no  authority  to  pledge 
his  credit  at  all,  even  for  necessaries  {Etherington  v.  Parrot,  1704,  Raym. 
(Ld.)  1006 ;  Hindlcy  v.  Westmeath,  1827,  6  Barn.  &  Cress.  200 ;  ;->0  R.  R. 
290). 

(3)  Ostensihle  Agency. — But  even  though  the  circumstances  be  such  that 
the  wife  has  neither  in  fact  nor  in  law  authority  to  pledge  her  husband's 
credit,  yet  if  he  so  acts  as  to  lead  others  to  the  reasonable  belief  that  she  has 
such  authority,  if  he  holds  her  out  as  having  authority  to  bind  him,  and  they, 
acting  on  the  belief  that  she  has  such  authority,  give  credit  accordingly, 
he  is  precluded  from  denying  her  authority,  and  is  liable  on  the  contracts. 
Whether  the  husband  has  so  acted  is  a  question  of  fact  in  each  case.  If  he 
were  to  stand  by  while  his  wife  were  ordering  goods,  for  example,  such 
conduct  would  entitle  the  tradesman  to  assume  that  she  had  his  authority 
to  order  them  {Jetley  v.  Hill,  1884,  1  C.  &  E.  239).  So  if  the  wife  has 
ordered  similar  goods  on  former  occasions,  and  the  husband  has  paid  for 
them  {Dchenliam  v.  Mellon,  1880,  5  Q.  B.  D.  394,  per  Thesiger,  L.J.,  6  App. 
Gas.  24,  per  Lord  Blackburn).  If  the  husband,  having  so  dealt,  afterwards 
revokes  the  wife's  agency,  whether  expressly  or  by  separating  from  her, 
which  is  a  revocation  in  law,  he  must  give  notice  to  the  tradesman  ( JVallis 
v.  Biddick,  1873,  22  W.  R.  76 ;  Byan  v.  Sams,  1848, 12  Q.  B.  460),  otherwise 
her  ostensible  agency  will  continue,  even  where  the  husband  becomes 
insane  and  cannot  give  notice  of  the  revocation  {Drew  v.  Ntinn,  1879,  4 
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Q.  B.  D.  Gtjl).  Of  course  in  all  these  cases  the  contracts  made  by  the  wife 
must  fall  within  the  scope  of  the  authority  which  the  husband  is  precluded 
from  den}-ing. 

(c)  Contracts  between  Husbavd  and  Wife. — At  common  law  husband  and 
wife  covdd  not  contract  together.  In  the  eye  of  the  law  they  were  one 
person  (Com.  Dig.  "  Baron  and  Feme  "  D.  1,  p.  220  ;  Phillips  v.  Barnct,  1876, 
1  Q.  B.  D.  436).  If  two  contracting  parties  intermarried,  the  contract  was 
suspended  during  the  marriage  {Fitzgerald  v.  Fitzgerald,  1868,  L.  K.  2  P.  C. 
83).  In  equity  a  wife  might  sue  her  husband  to  recover  a  loan  out  of  her 
separate  estate  (  Woodward  v.  Woodivard,  1850,  3  De  G.  &  Sm.  672).  The 
Married  Women's  Property  Act,  1882,  severed  the  unity  of  person  in  this 
respect,  and  there  seems  to  be  no  doubt  that  since  that  Act  either  can  sue 
the  other  on  a  contract  {Butler  v.  Butler,  1885,  14  Q.  B.  D.  831 :  16  Q.  B.  1). 
374;  MGregar  v.  MGregoi',  1888,  21  Q.  B.  D.  424).  The  right  of  a  wife  to 
claim  in  her  husband's  bankruptcy  for  a  loan  made  by  her  to  him  is  pro- 
vided for  by  sec.  3  of  the  Act  of  1882  as  follows  : "  Any  money  or  other  estate 
of  the  wife  lent  or  intrusted  by  her  to  her  husband  for  the  purpose  of  any 
trade  or  business  carried  on  by  him,  or  otherwise,  shall  be  treated  as  assets 
of  her  husband's  estate  in  case  of  his  bankruptcy,  under  reservation  of  the 
wife's  claim  to  a  dividend  as  a  creditor  for  the  amount  or  value  of  such 
money  or  estate  after,  but  not  before,  aU  claims  of  the  other  creditors  of  the 
husband  for  valuable  consideration,  in  money  or  money's  worth,  have  been 
satisfied." 

This  section  only  applies  where  the  husband  is  a  sole  trader  {In  re  Tuff, 
1887,  19  Q.  B.  D.  88).  It  has  no  application  to  a  loan  by  a  wife  for  purposes 
other  than  her  husband's  trade  or  business  {Ex  parte  Tidsv:ell,  1887,  56 
L.  J.  Q.  B.  548;  Mackintosh  v.  Pogos>^,  [1895]  1  Ch.  505).  The  burden  of 
proving  that  the  loan  was  not  for  the  purposes  of  trade  is  on  the  wife  if  the 
husband  is  a  iTQ.(\QV  {Ex  parte  IHstriH  Bank,  1886,  16  Q.  B.  D.  700).  But  if 
she  discharges  this  burden,  she  may  prove  in  his  bankruptcy  in  competition 
with  other  creditors.  Before  the  Act,  a  wife  who  had  lent  money  to  her 
husband  could  claim  in  the  administration  of  her  husband's  estate  after  his 
death  if  there  were  no  other  creditors  to  contend  with  {Slanning  v.  Style, 
1734,  3  P.  Wms.  337),  but  apparently  not  otherwise.  If,  however,  she  were 
administratrix  of  the  husband's  estate,  she  might  retain  out  of  his  estate, 
though  insolvent,  the  amount  of  a  loan  which  she  had  made  for  the  purposes 
of  his  business,  and  this  right  she  still  has  {In  re  May,  1890,  45  Ch.  D.  490). 
But,  apart  from  this  right  of  retainer,  the  combined  effect  of  sec.  3  of  the 
Act  of  1882  and  sec.  10  of  the  Judicature  Act,  1875,  is  that  in  the  adminis- 
tration of  an  insolvent  estate  by  the  Court  the  claim  of  the  widow  for 
money  lent  for  the  purposes  of  the  deceased's  trade  is  postponed  to  the 
claims  of  his  other  crecUtors  {In  re  Lcng,  [1895]  1  Ch.  652).  The  section 
extends  to  the  case  of  a  wife  the  principle  of  sec.  3  of  the  Partnership  Act, 
1890  {Ex  parte  District  Bank,  1885,  16  Q.  B.  J).  700).  A  husband  who 
makes  a  loan  to  his  wife  for  the  purposes  of  her  separate  trade  will,  it  is 
thought,  be  postponed  to  her  trade  creditors  V)y  the  operation  of  the  Partner- 
ship Act,  1890.  There  is  no  pro^dsion  applicable  to  such  a  case  in  the 
Married  Women's  Property  Act,  1882. 

10.  Bankruptcy  of  Married  Womex. 

Before  the  Married  Women's  Property  Act,  1882,  a  married  woman  weis 
not  liable  to  the  bankruptcy  laws,  unless  when  trading  separately  under 
the  custom  of  the  City  of  London,  or  when  her  husband  was  civilly  dead 
{Ex  parte  Jones,  1879,  12  Ch.  D.  484),  or  semble  if  she  were  trading  while  a 
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protection  order  or  decree  of  judicial  separation  was  in  force  (20  &  21  Vict, 
c.  85,  ss.  21,  26).  But  now,  by  sec.  1,  subs.  (5)  of  the  Act  of  1882,  "Every 
married  woman  carrying  on  a  trade  separately  from  her  husband  shall,  in 
respect  of  her  separate  property,  be  subject  to  the  Ijankruptcy  laws  in  the 
same  way  as  if  she  were  a  feme  sole."  As  long  as  the  trade  debts  remain 
unpaid,  the  married  woman  is  carrying  on  the  trade  (In  re  Dagnall,  [1896] 
2  Q.  B.  407).  The  trade  is  not  her  separate  trade  if  carried  on  in  partner- 
ship with  her  husband  {In  re  Hclshy,  [1893]  63  L.  J.  Q.  B.  261). 

If  a  married  woman  is  to  be  made  bankrupt,  it  must  be  by  other  means 
than  a  bankruptcy  notice,  for  that  can  only  be  in  one  form,  viz.  that  pro- 
vided by  Form  6  in  the  Appendix  to  the  Bankruptcy  Eules,  1886,  and  as 
it  presupposes  a  personal  liability  to  pay  the  judgment  debt,  it  is  not 
applicable  when  the  judgment  debtor  is  a  married  woman  {In  re  Lynes, 
[1893]  2  Q.  B.  113 ;  In  re  Gardiner,  1888,  20  Q.  B.  D.  249 ;  In  re  Hewett, 
[1895]  1  Q.  B.  328),  unless  she  fails  to  prove  the  marriage  {Dillon  v. 
Gunningham,  1872,  L.  E.  8  Exch.  23 ;  Poole  v.  Ganning,  1867,  L.  R  2  C.  P. 
241 ;  Day  v.  Frcund,  1876,  35  L.  T.  551). 

11.  Mauri  ED  Women  as  Trustees. 

Before  the  Act  of  1882,  a  married  woman  could  not  accept  the  office  of 
trustee  or  executor  without  her  husband's  assent.  If  he  assented  to  her 
acceptance  of  the  trust,  he  was  liable  for  the  breaches  of  trust  {Bahin  v. 
Hughes,  1886,  31  Ch.  D.  390),  and  was  entitled  to  exercise  control  over,  and 
his  concurrence  was  necessary  to,  the  execution  of  the  trust  (Williams  on 
Executors,  8th  ed.,  pp.  967,  968).  The  husband  was  the  owner  of  the  trust 
estate  almost  as  completely  as  if  the  wife  were  entitled  to  it  beneficially. 
The  wife  could  not  disj)ose  of  it  without  his  concurrence  (Williams  on  Exe- 
cutors, 8th  ed.,  ubi  supra).  The  estate,  however,  was  not  liable  to  satisfy  the 
husband's  debts  {Farr  v.  Mivman,  1792,  4  T.  E.  621 ;  2  E.  E.  479).  The  wife 
could  continue  the  representation  of  a  testator's  estate  by  will  without  her 
husband's  concurrence  {Hodsden  v.  Lloyd,  1789,  2  Bro.  C.  C.  534 ;  Scammell 
V.  Wilkinson,  1802,  2  East,  552 ;  Willock  v.  Nohle,  1875,  L.  E.  7  H.  L.  580). 
The  husband,  on  the  other  hand,  could  dispose  of  the  testator's  estate  with- 
out the  wife's  concurrence  {In  re  Wood,  1861,  3  De  G.,  F.  &  J.  126 ;  Soady 
V.  Turnbull,  1866,  L.  E.  1  Ch.  494).  He  could  release  debts  owing  to  the 
estate  (Williams,  Executors,  8th  ed.,  970),  but  could  not  sue  without  joining 
his  wife  {ibid.  p.  970,  971).  A  married  woman  is  by  sees.  7  and  8  of  the 
Divorce  Act,  1858,  enabled  to  act  in  a  trust  as  a,  feme  sole  while  a  judicial 
separation  or  protection  order  is  in  force,  and  can  transfer  stock, 
for  example,  standing  in  a  testator's  name,  without  her  husband's  con- 
currence {Bathe  V.  Ba7ik  of  England,  1858,  4  Kay  &  J,  564).  By  sec.  6  of 
the  Vendor  and  Purchaser  Act,  1874,  a  married  woman  who  is  a  bare  trustee 
may  convey  or  surrender  freehold  or  copyhold  estate  as  a  feme  sole  {Iti  re 
Docwra,  1885,  29  Ch.  D.  693). 

By  sec.  24  of  the  Act  of  1882,  "the  word  'contract'  in  this  Act  shall 
include  the  acceptance  of  any  trust,  or  the  office  of  executrix  or  adminis- 
tratrix, and  the  provisions  of  this  Act  as  to  liabilities  of  married  women 
shall  extend  to  all  liabilities  hy  reason  of  any  breach  of  trust  or  devastavit 
committed  by  any  married  woman  being  a  trustee,  or  executrix,  or  adminis- 
tratrix either  before  or  after  her  marriage,  and  her  husband  shall  not  be 
subject  to  such  liabilities  unless  he  has  acted  or  intermeddled  in  the  trust 
or  administration."  A  married  woman  may  now  therefore  accept  a  trust, 
or  the  office  of  executrix  or  administratrix,  by  virtue  of  her  power  to  con- 
tract as  a  feme  sole,  and  her  husband  need  not  join  in  the  administration 


HUSBAND  AND  WIFE  289 

bond  {III  Uic  Goods  of  Harriet  Ayirs,  1883,  8  P.  D.  108).    There  is,  liowever, 

no  section  in  the  Act  vesting  the  trust  property  in  her  solelj,  and  it  has 
been  held  that  if  real  estate  of  which  she  is  seised  as  trustee  is  to  be  con- 
veyed, the  formalities  of  the  Fines  and  Kecoveries  Act  must  be  compHed 
with  {In  re  Harhness  and  Allsapp,  [1896]  2  Ch.  358).  Sec.  18,  which  enables 
a  married  woman  to  deal  with  the  trust  property,  makes  no  mention  of  real 
estate.  The  section  is  as  follows :  "  A  married  woman  who  is  an  executrix  or 
administratrix  alone  or  jointly  with  any  other  person  or  persons  of  the  estate 
of  any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer  or  join  in 
transferring  any  such  annuity  or  deposit  as  aforesaid  {i.e.  as  mentioned  in 
sec.  6),  or  any  sum  forming  part  of  the  public  stocks  or  funds,  or  of  any 
other  stocks  or  funds  transferable  as  aforesaid,  or  any  share,  stock, 
debenture,  detenture  stock,  or  other  benefit,  right,  claim,  or  other  interest 
of  or  in  any  such  corporation,  company,  public  body,  or  society  in  that 
eliaracter,  without  her  husband,  as  if  she  were  a  feme  sole." 

It  may  be  added  that,  notwithstanding  the  Act  of  1882,  a  married 
woman  is  still  incapable  of  acting  as  a  next  friend  or  guardian  ad  litem  {In 
re  Duke  of  Somerset,  1887,  34  Ch.  D.  465). 

12.  Proceedings  by  and  against  Makried  Women. 

At  common  law  a  married  woman  could  not  sue  as,  a,  feme  sole  imless  she 
carried  on  a  trade  within  the  custom  of  the  City  of  London,  or  her  husband 
were  ci\ally  dead.  She  could  only  sue  as  co-plaintiff  with  her  husband.  In 
Chancery  she  could  not  sue  either  by  herself  or  her  next  friend  without  her 
husband,  except  by  leave  of  the  Court  on  giving  such  security  for  costs  as 
tlie  Court  might  require  (Daniell,  Ch.  Fr.,  6th  ed.,  p.  119).  If  sued  at 
common  law  she  could  by  pleading  in  abatement  insist  on  her  husband 
being  joined  as  a  defendant.  In  Chancery,  also  he  was  regularly  made  a 
defendant,  unless  by  leave  of  the  Court  (Daniell,  Ch.  Fr.,  6th  ed.,  p.  185). 

The  Divorce  Act,  1858,  placed  a  married  woman  during  a  judicial  sepa- 
ration or  protection  order  in  the  position  of  a  feme  sole  for  the  purpose  of 
suing  and  being  sued.  The  M.  W.  P.  Act,  1870,  provided  (by  s.  11)  that  a 
married  woman  might  maintain  an  action  in  her  own  name  for  the  recovery 
of  any  wages,  earnings,  money,  and  property  by  that  Act  declared  to  be  her 
separate  property,  or  of  any  property  belonging  to  her  before  marriage 
which  her  husband  should,  by  writing  vmder  his  hand,  have  agreed  with  her 
should  belong  to  her  after  marriage  as  her  separate  property ;  and  that  she 
should  have  in  her  own  name  the  same  remedies,  both  civil  and  criminal,against 
all  persons  whomsoever  for  the  protection  and  security  of  such  wages,  etc.,  and 
of  any  chattels  or  other  property  purchased  or  obtained  by  means  thereof  for 
her  own  use,  as  if  such  wages,  etc.,  belonged  to  her  as  an  unmarried  woman. 
But  under  this  Act  she  could  only  be  sued  alone  for  an  antenuptial  debt. 
In  other  actions  the  husband  had  to  be  joined  {Hancocks  v.  Lablache,  1878, 
3  C.  P.  D.  197).  But  now  by  the  M.  W.  P.  Act,  1882,  s.  1,  subs.  (2),  "A 
married  woman  shall  be  capable  ...  of  suing  and  being  sued  either  in  con- 
tract or  in  tort,  or  otherwise,  in  all  respects  as  if  she  were  a  feme  sole,  and 
her  husband  need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  proceeding  brought  by  or  taken 
against  her  ..."  A  married  woman  may  now  sue  alone  without  giving 
security  for  costs,  even  though  she  has  no  separate  property  available  for 
costs  {In  re  Isaac,  1885,  30  Ch.  D.  418).  But  she  may  be  ordered  to  secure 
the  costs  of  an  appeal  (  Whittaker  v.  Kershaw,  1890, 44  Ch.  296).  Suing  for 
an  injunction,  she  must  give  the  ordinary  undertaking  in  damages ;  and  her 
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undertaking  is  sufficient  even  though  she  does  not  possess  separate  property 
free  from  restraint  on  anticipation  {In  re  Prynnc,  1885,  53  L.  T.  465 ;  Pike 
V.  Cave,  1893,  62  L.  J.  Ch.  937).  Where  a  married  woman  pays  a  sum 
into  Court  as  a  condition  of  having  leave  to  defend  under  Order  14,  a 
successful  plaintiff  is  entitled  to  have  the  sum  paid  out  and  need  not  await 
an  inquiry  whether  the  married  woman  has  separate  estate  liable  to  execu- 
tion {Bird  V.  Barstovj,  [1892]  1  Q.  B.  94).  A  judgment  against  a  married 
woman,  the  form  of  which  was  settled  in  Scott  v.  Morley,  1887,  20  Q.  B.  D. 
120  (see  above),  imposes  a  liability  on  her  property  only,  and  not  on  her 
person.  Hence  she  cannot  be  imprisoned  on  a  debtor's  summons  {Draycott 
V.  Harrison,  1886,  17  Q.  B.  D.  304),  nor  can  a  bankruptcy  notice  issue 
against  her  {In  re  Lyncs,  [1893]  2  Q.  B.  113).  But  garnishee  proceedings 
may  be  taken  on  the  judgment  {Holthy  v.  Hodgson,  1889,  24  Q.  B.  D.  103). 

By  E.  S.  C,  Order  9,  r.  3,  a  husband  and  wife,  if  sued  together,  must 
both  be  served  with  the  writ ;  when  suing  together  they  must  make  dis- 
covery by  separate  affidavits  {Fendall  v.  O'Connell,  1885,  29  Ch.  D.  899). 
The  trustees  need  not  be  made  parties  to  an  action  in  which  it  is  sought  to 
reach  separate  property  in  their  hands.  Sec.  1,  subs.  (2)  continues  :  "  and 
any  damages  or  costs  recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property ;  and  any  damages  or  costs  recovered  against 
her  shall  be  payable  out  of  her  separate  property,  and  not  otherwise." 

By  sec.  12  of  the  Act  of  1882  it  is  enacted  that:  "Every  woman, 
whether  married  before  or  after  this  Act,  shall  have  in  her  own  name, 
against  all  persons  whomsoever,  including  her  husband,  the  same  civil 
remedies,  and  also  (subject,  as  regards  her  husband,  to  the  proviso  herein- 
after contained)  the  same  remedies  and  redress  by  way  of  criminal  proceed- 
ings, for  the  protection  and  security  of  her  own  separate  property,  as  if  such 
property  belonged  to  her  as  a,  feme  sole,  but,  except  as  aforesaid,  no  husband 
or  wife  shall  be  entitled  to  sue  the  other  for  a  tort.  In  any  indictment  or 
other  proceeding  under  this  section  it  shall  be  sufficient  to  allege  such 
property  to  be  her  property ;  and  in  any  proceeding  under  this  section  a 
husband  or  wife  shall  be  competent  to  give  evidence  against  each  other,  any 
statute  or  rule  of  law  to  the  contrary  notwithstanding :  Provided  always 
that  no  criminal  proceeding  shall  be  taken  by  any  wife  against  her  husband 
by  virtue  of  this  Act  while  they  are  living  together,  as  to  or  concerning  any 
property  claimed  by  her,  nor  while  they  are  living  apart,  as  to  or  concerning 
any  act  done  by  the  husband  while  they  were  living  together,  concerning 
property  claimed  by  the  wife,  unless  such  property  shall  have  been  wrong- 
fully taken  by  the  husband  when  leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wife." 

A  husband  and  wife  can  now  therefore  take  civil  proceedings  against 
each  other,  with  this  qualification,  viz.  they  cannot  sue  each  other  in  tort 
unless  the  action  be  brought  by  the  wife  for  the  protection  and  security  of 
her  separate  property.  The  following  proceedings  have  been  held  to  be  for 
the  protection  and  security  of  the  separate  property:  An  injunction  to 
restrain  the  husband  from  entering  his  wife's  house  {Wood  v.  Wood,  1871, 
19  W.  E.  1049 ;  Symonds  v.  Hallett,  1883,  24  Ch.  D.  346),  otherwise  than 
for  the  purpose  of  exercising  marital  rights  ( Weldon  v.  Dc  Bathe,  1884,  14 
Q.  B.  D.  339) ;  an  action  for  wrongfully  expelling  his  wife  from  her  house, 
or  for  trespass  on  her  separate  property  {Moore  v.  Rohinson,  1878,  48  L.  J. 
Q.  B.  156;  Allen  v.  Walker,  1870,  L.  E.  5  Ex.  187);  an  action  for  wrong- 
fully interfering  with  her  business  (  Wood  v.  Wood,  1871, 19  W.  E.  1049),  or 
for  libelling  her  in  respect  of  it  {Summers  v.  City  Bank,  1874,  L.  E.  9  C.  P. 
580),  or  for  dishonouring  her  cheque  {ibid.).     But  criminal  proceedings  for 
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libel  are  not  within  the  section  {Ii.  v.  Maycn-  of  London,  1886,  16  Q.  B.  D. 
772).  A  husband,  on  the  other  hand,  cannot  sue  his  vrde  for  trespass  on  his 
property,  or  indeed  for  any  other  tort,  though  she  may  be  indicted  for  a 
forcible  entry  {R.  v.  Smyth,  1832,  1  Moo.  &  K.  155). 

Sec.  17  deals  with  the  determination  of  questions  between  husband  and 
wife  in  these  words :  "  In  any  question  between  husband  and  wife  as  to  the 
title  to  or  possession  of  property,  either  party,  or  any  such  bank,  corpora- 
tion, company,  public  body,  or  society  as  aforesaid  in  whose  books  any  stocks, 
funds,  or  shares  of  either  party  are  standing,  may  apply  by  summons  or 
otherwise  in  a  summary  way  to  any  judge  of  the  High  Court  of  Justice  in 
England  or  in  Ireland,  according  as  such  property  is  in  England  or  in  Ireland, 
or  (at  the  option  of  the  applicant  irrespectively  of  the  value  of  the  property 
in  dispute)  in  England  to  the  judge  of  the  County  Court  of  the  district,  or 
in  Ireland  to  the  chairman  of  the  Civil  Bill  Court  of  the  division  in  wliicb 
either  party  resides,  and  the  judge  of  the  High  Court  of  Justice  or  of  the 
County  Court,  or  the  chairman  of  the  Civil  BUI  Court  (as  the  case  may  be), 
may  make  such  order  with  respect  to  the  property  in  dispute,  and  as  to  the 
costs  of  and  conse<|uent  on  the  appKcation,  as  he  thinks  fit,  or  may  direct 
such  application  to  stand  over  from  time  to  time,  and  any  inquiry  touching 
the  matters  in  question  to  be  made  in  such  manner  as  he  shall  think  fit : 
Provided  always  that  any  order  of  a  judge  of  the  High  Court  of  Justice  to 
be  made  under  the  provisions  of  this  section  shall  be  subject  to  appeal  in 
the  same  way  as  an  order  made  by  the  same  judge  in  a  suit  pending  or  on 
an  equitable  plaint  in  the  said  Court  would  be ;  and  any  order  of  a  County 
or  Civil  Bill  Court  under  the  provisions  of  this  section  shall  be  subject  to 
appeal  in  the  same  way  as  any  other  order  made  by  the  same  Court  would  be, 
and  all  proceedings  hi  a  County  Court  or  Ci^il  Bill  Court  under  this  section, 
in  which,  by  reason  of  the  value  of  the  property  in  dispute,  such  Court 
would  not  have  had  jurisdiction  if  this  Act  or  the  Married  Women's  Property 
Act,  1870,  had  not  passed,  may,  at  the  option  of  the  defendant  or  respondent 
to  such  proceedings,  be  removed  as  of  right  into  the  High  Court  of  Justice 
in  England  or  Ireland  (as  the  case  may  be),  by  writ  of  rniiarari  or  other- 
wise as  may  be  prescribed  by  any  rule  of  such  High  Court ;  but  any  order 
made  or  act  done  in  the  course  of  such  proceedings  prior  to  such  removal 
shall  be  valid,  unless  order  shaU  be  made  to  the  contrary  by  such  High 
Court :  Provided  also,  that  the  judge  of  the  High  Court  of  Justice  or  of  the 
County  Court,  or  the  chairman  of  tlie  Civil  BiU  Court,  if  either  party  so 
require,  may  hear  any  such  application  in  his  private  room :  Provided  also 
that  any  such  bank,  corporation,  company,  public  body,  or  society,  as  afore- 
said shall,  in  the  matter  of  any  such  application  for  the  purposes  of  costs 
or  otherwise,  be  treated  as  a  stakeholder  only." 

The  10th  section  pro\ides  for  the  case  where -one  party  has  improperly 
invested  the  moneys  of  the  other  in  his  or  her  own  name,  and  enacts  that  if 
a  wife  improperly  invests  her  husband's  money  the  Court  may,  in  an  appli- 
cation under  sec.  17,  order  the  dividends,  etc.,  to  be  transferred  to  the 
husband.  Probably  sec.  17  would  of  its  own  force  apply  to  the  case  of  a 
husband  improperly  investing  liis  wife's  money.  Sec.  10  makes  no  provision 
for  such  a  case. 

By  sec.  23  the  legal  personal  representative  of  any  married  woman  shall, 
in  respect  of  her  separate  estate,  have  the  same  rights  and  liabilities  and  be 
subject  to  the  same  jurisdiction  as  she  would  if  she  were  living. 

[Authorities. — Lush  on  Hiisbancl  and  Wife,  2nd  ed. ;  Macqueen  on 
Hvjiband  and  Wifr;  Eversley,  Domestic  Relations,  1896:  Edwards  and 
Uoxwlton,  Law  of  Husband  and  Wife,  1883;  CxdyilQj ,  Husband  ami  Wife, 
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1892 ;  and  among  older  treatises,  Clancy,  JTitshand  and  Wife,  ord  ed.,  1827  ; 
Roper,  Hu^haiul  and  Wife,  1849  ;  and  see  also  lists  of  authorities  appended 
to  articles  Divokce  ;  Desertion  of  Wife  and  Chiluken  ;  Marriage  ;  and 
these  articles  and  the  article  Alimony.] 


Hush  IVIoney. — 1.  Any  arrangement  by  a  private  person  not  to 
])rosecute,  or  to  desist  from,  stifle  or  stay,  a  prosecution  for  any  offence 
involving  a  public  injury,  is  void  as  being  against  the  public  interest  in  the 
administration  of  justice ;  nor  will  sanction  by  the  judge  improve  the  legal 
value  of  such  a  contract  {Jones  v.  Merionethshire  P.  B.  Building  Society, 
[1892]  1  Ch.  173 ;  Vint  v.  Windhill  Local  Board,  1890,  45  Ch.  D.  351  ; 
Eaiolings  v.  Coal  Consumers  Association,  1884,  43  L.  J.  M.  C.  Ill  ;  Keir  v. 
Leeman,  1846,  9  Q.  B.  371).  There  are  some  authorities  in  favour  of  the 
legality  of  agreeing  to  desist  from  a  prosecution  for  common  assault  or 
libel  or  trade  mark  offences  {Keir  v.  Leeman,  1846,  9  Q.  B.  371  ;  Fisher  v. 
Apollinaris  Co.,  1875,  L.  R.  10  Ch.  297). 

2.  Where  the  offence  is  felony,  persons  who  agree  for  valuable  con- 
sideration not  to  prosecute,  or  to  show  favour  on  the  prosecution,  are 
guilty  of  the  common  law  misdemeanour  of  compovmding  a  felony,  whether 
the  agreement  is  or  is  not  carried  out  {B.  v.  Burgess,  1885,  16  Q.  B.  D.  141 ; 
Steph.  Dig.  Crim.  Law,  5th  ed.,  art.  177;  Mayne,  hid.  Crim.  Laic,  1896, 
451,  452). 

3.  It  is  a  felony  by  statute  to  take  any  reward  for  the  recovery  of 
property  acquired  by  any  felony  or  misdemeanour,  without  using  due 
diligence  to  bring  the  offender  to  trial.  Punishment,  penal  servitude  from 
three  to  seven  years,  or  imprisonment  with  or  without  hard  labour  for  not 
over  two  years  (24  &  25  Vict.  c.  96,  s.  101 ;  see  also  Advertising  for  Stolen 
Property). 

4.  It  is  a  statutory  misdemeanour  to  compound  a  penal  action  without 
order  or  consent  of  the  Court  in  which  the  action  is  brought  (18  Eliz.  c.  5, 
ss.  4,  5  ;  Rules  of  Supreme  Court,  1883,  Order  50,  r.  13).  It  is  not  necessary 
to  prove  that  anv  penalty  had,  in  fact,  been  incurred  {E.  v.  Best,  2  Moo. 
C.  C.  125). 

5.  It  appears  not  to  be  a  misdemeanour  to  compound  or  stifle  a 
prosecution  for  misdemeanour  (1  Steph.  Hist.  Crim.  Imw,  502),  and  there 
has  been  a  practice  to  withdraw  from  a  prosecution  "on  agreement  by  the 
defendant  not  to  sue  for  malicious  prosecution  or  false  imprisonment ;  but 
having  regard  to  the  matters  above  stated,  1.  2.  3.  this  agreement  cannot  be 
regarded  as  legal ;  and  by  the  Prosecution  of  Offences  Act,  1879  (42  &  43 
Vict.  c.  22),  s.  5,  it  is  the  duty  of  the  clerk  of  every  petty  sessional  Court, 
where  a  prosecution  is  withdrawn,  or  not  proceeded  with  in  reasonable 
time,  to  send  a  copy  of  the  information  and  depositions  to  the  Director 
OF  Public  Prosecutions. 

6.  The  right  of  the  Attorney-General  to  cause  entry  of  a  nolle  prosequi 
is  not  affected  by  any  of  the  rules  laid  down  in  the  preceding  paragraphs. 


Hypnotism. — The  phenomena  of  hypnotism  have  not  yet,  it  is 
believed,  been  brought  judicially  before  any  English  Court  of  law.  They 
liave,  however,  formed  the  subject  of  exhaustive  discussion  among  English, 
American,  and  Continental  medical  jurists,  and  several  cases  turning  upon 
them  have  come  before  American  and  Continental  Courts,  e.g.  the  Czynski 
case,   1894,  N,    Y,   Med.   Leg.  Jo.  vol.   xiii,   at  p.   51,    and   vol,   xiv,   at 
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p.  150,  where  the  facts  are  stated  and  considered ;  and  the  notorious 
Eyraud  case  in  Paris.  The  chief  medico  -  legal  questions  to  which 
hypnotism  gives  rise,  are — (1)  the  capacity  of  hypnotic  subjects  to  make 
wills,  to  contract,  to  marry,  and  to  give  evidence ;  (2)  the  degree  of 
credibility  which  the  testimony  of  such  subjects  possesses;  and  (3)  how 
far  there  is  danger  of  them  receiving  and  acting  upon  criminal  suggestions. 
On  this  last  point  there  is  an  important  controversy  between  two  schools 
of  Continental  thought,  that  of  Li^gois,  according  to  whom  such  danger  exists, 
and  that  of  Benedikt,  who  practically  denies  its  existence  altogether. 
Probably  the  real  solution  of  the  difficiUty  lies  in  a  vi6,  media.  There 
is,  no  doubt,  force  in  the  staple  criticism  urged  by  the  school  of  Benedikt 
against  the  conclusion  of  Liegois,  that  it  is  one  thing  to  induce  a  subject  to 
commit  imaginary,  and  another  thing  to  induce  him  to  commit  real,  crimes. 
But,  on  the  other  hand,  this  criticism  postulates  subjects  who  are  normally 
imder  the  government  of  moral  principle,  and  it  is  difficult  to  deny  the 
possibility  of  criminal  suggestions  being  successfully  made  to  persons  who  are 
not  controlled  by  the  moral  sanction  at  all.  When,  however,  the  question 
of  hypnotism  and  crime  is  definitively  raised  in  this  country,  the  law  as  to 
the  criminal  responsibility  of  the  insane  (as  to  which  see  the  article  Lu2s  act) 
will  be  foimd  adequate,  with  the  necessary  modifications  and  adjustments,  to 
its  solution.  There  do  not  seem  to  be  any  further  difficulties  connected 
with  hypnotism  which  cannot,  so  far  as  legal  considerations  are  concerned, 
be  solved,  when  the  time  comes,  by  the  ordinary  law  of  Undue  Influence. 
[Authorities. — See  the  article  "  Hypnotism  "  in  Hack  Tuke's  Dictionary 
of  Psychological  Medicine,  and  authorities  there  cited :  Moll  on  Hypnotism, 
and  Kingsbury  on  Hypnotic  Suggestion.'] 


Hypothecation.— See  Mortgage;  Ship. 


Hypotheque  (Fr.) — A  word  met  with  in  cases  dealing  with 
foreign  law,  the  equivalent  of,  but  not  identical  with,  mortgage  (j-i".). 
It  is  simply  a  preferential  charge,  unsecured  by  possession  real  or  fictitious, 
and  thus  invohing  no  conveyance  to  the  mortgagee,  equity  of  redemption, 
or  foreclosure ;  realisation  is  effected  by  public  sale.  Priority  results  from 
the  date  of  registration  (inscription).  Under  French  law  moveable 
property  cannot  form  the  subject-matter  of  a  mortgage,  and  bills  of  sale 
are  imknown  (see  Civil  Code,  arts.  2114  et  scq.). 


Ice. — See  Act  OF  God  ;  Affreightment;  Frost. 


Identification — Proof  in  a  legal  proceeding  that  a  person,  docu- 
ment, or  other  thing  is  that  which  it  is  aU^ed  to  be. 

Identity. — The  identity  of  a  person,  document,  or  tiling  if  in  issue 
must  be  proved  by  some  person  who  was  acquainted  at  fii"st  hand  with  the 
person  or  thing,  or  is  able  as  attesting  witness  or  otherwise  (28  &  29  Vict, 
c.  18,  s.  7)  to  authenticate  the  docimient  as  genuine  and  as  emanating  from 
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the  person  whose  it  purports  to  be.  This  rule  is  subject  to  exception 
in  pedigree  cases,  with  respect  to  the  identity  of  persons  who  are  dead 
and  were  not  personally  known  to  any  available  living  witness  (Stepli. 
Evidence,  art.  36). 

Persons. — It  is  the  practice  of  the  police  where  they  liave  in  custody 
a  person  suspected  of  crime  or  possession  of  goods  supposed  to  have  been 
criminally  or  unlawfully  obtained  to  place  the  prisoner  among  persons  of  a 
similar  appearance,  and  the  goods  with  other  like  goods,  and  ask  the 
prosecutor  or  other  person  to  pick  out  the  person  or  goods. 

All  prisoners  convicted  or  uncon^•icted  may  be  photographed  or 
their  anthropometric  measurements  taken  with  a  view  to  verifying  their 
identity  in  future  criminal  proceedings  (o4  &  'M)  Vict.  c.  112,  s.  6  ;  39  & 
40  Vict.  c.  23,  s.  2  ;  54  &  55  Alct.  c.  69,  s.  8).  The  Home  Office  has  made 
regulations  on  the  subject  (Alarch  15, 1877  (St.  E.  &  0.,  Eev.,  vol.  v.  p.  657), 
and  June  20,  1896  (St.  E.  &  0.  1896,  No.  762)).  They  have  to  be  laid 
before  Parliament.  Neither  the  Acts  nor  the  Eegulations  make  the 
photograph  or  measure  evidence,  but  it  is  frequently  used  to  establish 
identity  in  subsequent  prosecutions,  and  the  procedure  appears  to  have  been 
contemplated  and  to  be  lawful  and  regular  {Beamish  v.  Beamish,  1876,  Ir. 
Eep.  10  Eq.  413  ;  B.  v.  Tolson,  1864,  4  F.  &  F.  73). 

Identification  by  reference  to  photographs  is  permitted  in  divorce 
cases  where  the  person  to  be  identified  cannot  be  brought  Ijefore  the  Court 
to  be  confronted  with  the  witness.  But  this  mode  of  proof  is  narrowly 
watched,  as  in  the  case  of  testes  lupanares  it  would  be  very  dangerous  {Frith 
V.  Frith,  [1896]  Prob.  74). 

Where  the  identity  of  parties  to  an  action  is  called  in  question,  the 
solicitor  may  be  called  to  identify  his  client  as  party  to  any  affidavit  or 
pleading  filed  therein  (Taylor,  8th  ed.,  s.  935). 

Collateral  facts  not  otherwise  relevant  are  admissible  to  show  the 
identity  of  a  person  accused  of  crime  or  to  rebut  an  alihi  (Taylor,  8th  ed., 
ss.  336,  337). 

Presumptions  in  favour  of  identity  are  made  from  identity  of  name  or 
from  replies  in  correspondence  (Taylor,  8th  ed.,  ss.  1856-1860). 

Goods. — In  the  case  of  goods,  if  a  question  of  identity  arises  it  is  usual  to 
produce  the  articles  in  Court  and  let  the  jury  judge  by  their  own  senses ; 
but  witnesses  may  be  called  who  have  seen  the  goods  and  can  give  their 
opinion  as  to  whether  they  are  the  goods  in  question  (Taylor  on  Evidence, 
8th  ed.,  ss.  555  a,  1867-1878). 

Where  in  an  indictment  an  allegation  is  made  descriptive  of  the  identity 
of  some  thing  it  must  as  a  general  rule  be  proved  as  made  subject  to  the 
power  to  amend  (14  &  15  Vict.  c.  100,  s.  1),  where  the  discrepancy  between 
allegation  and  proof  is  not  essential  (Archb.  Cr.  PL,  21st  ed.,  247). 

Documents. — Where  identification  of  a  document  depends  on  questions 
as  to  handwriting,  the  evidence  admissible  is  that  of  a  man  who  knows  the 
handwriting  of  the  person  alleged  to  have  written  or  signed  it  or  who  is 
an  expert  in  or  experienced  in  handwriting,  and  comparison  of  authentic 
writings  of  the  supposed  writer  is  permitted  (see  28  &  29  Vict.  c.  18,  s.  8 ; 
R.  V.  SUverlock,  [1894]  2  Q.  B.  766  ;  Taylor,  8th  ed.,  ss.  J  416,  1867-1873). 

In  the  case  of  documents,  such  as  wills,  deeds,  etc.,  it  is  essential  to 
prove  the  identity  of  the  signatory  with  the  testator  or  person  as  whose 
will  or  document  it  is  tendered. 

In  the  case  of  judgments  and  depositions  or  signed  statements,  the 
parties  to  the  judgments  and  the  deponents,  etc.,  must  be  identified  to 
render  them  admissible  against  the  person  against  whom  they  are  tendered 
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(Taylor,  ss.   467-469,   892,   1684-1710).      See   Evidenxe  ;   and   Medical 
Jurisprudence. 


Idiot. — Definition  of  Term. — The  term  "idiot"  (Gr.  ihtog,  a  private 
person,  one  who  does  not  hold  any  public  office,  and  tdiuirrig ;  Latin  idiota, 
an  ignorant  and  illiterate  person)  is  defined  by  Coke  {Beverley  s  case, 
1  Jac.  I.  4  Co.  Kep.  124)  as  one  "  who  from  his  nati\'ity,  by  a  perpetual 
infirmity,  is  nan  compos  mentis"  and  by  Hale  (1  P.  C.  29)  as  "fatuity  a 
nativitate  vel  dementia  naturcdis."  The  differentiating  mark  between  idiocy 
and  lunacy  is  that  the  former  is  a  natural  («  nativitate)  while  the  latter 
is  an  acquired  or  supervening  (accidentalis,  advcntitia)  incapacity.  It 
should  be  noted,  however,  that  the  word  "  lunatic  "  in  sec.  341  of  the  Lunacy 
Act,  1890,  includes  "  idiot "  where  not  inconsistent  with  the  context.  For 
further  information  as  to  the  distinctive  terminology  of  the  law  of  lunacy, 
see  tlie  article  Lunacy. 

Criteria  of  Idiocy. — Several  of  the  old  writers  attempted  to  determine 
the  presence  or  absence  of  idiocy  for  legal  purposes  by  arbitrary  tests,  such 
as  a  capacity  to  count  twenty  pence  (Fitzherbert,  X.  B.  233,  and  cp.  Staund, 
Pr.  Reg.  34),  or  to  measure  a  yard  of  cloth  (Swinburne,  Testaments,  69). 
But  as  Hale  points  out,  these  criteria  are  merely  valuable  as  "  evidences  " 
(1  P.  C.  29),  and  the  question  of  idiocy  or  non-idiocy  is  one  of  fact.  It 
woidd  probably  be  determined  now  by  a  standard  similar  to  that  which 
is  adopted  with  reference  to  lunacy,  namely,  capacity  or  incapacity  in 
regard  to  the  particular  matter  or  class  of  matters  which  brings  the  mental 
condition  of  the  alleged  idiot  suh  judice. 

There  is  no  direct  authority  for  this  proposition.  But  it  is  supported 
by  what  has  taken  place  in  regard  to  deaf,  and  blind  and  deaf,  mutes,  who 
are  in  law  presumed  to  be  idiots  {Co.  Lit.  42  (h)),  but  as  to  either  of  which 
classes  the  presumption  may  now  be  rebutted.  See  article  Deaf  and  Dumb 
Persons,  vol.  iv.  at  p.  114. 

Most  of  the  questions  of  civil  and  criminal  law  which  arise  in  connection 
with  idiocy  cannot  properly  be  separated  in  treatment  from  those  which 
arise  in  connection  with  Lunacy,  and  are  accordingly  dealt  with  under 
that  head.  There  are,  however,  certain  special  statutory  pro\-isions  with 
reference  to  idiots  which  must  be  noticed  here. 

Criminal  Idiots. — The  Criminal  Lunatics  Act,  1838,  1  &  2  Vict.  c.  14, 
provides  for  the  apprehension  of  dangerous  idiots,  likely  to  commit  indictable 
offences.     See  as  to  these  provisions,  the  article  Asylums,  vol.  i.  at  p.  393. 

Hospitals,  etc.,  for  Idiots.— The  Idiots  Act,  1886,  49  &  50  Vict.  c.  25— a 
statute  wliose  provisions  were  originally  included  in  the  Lunacy  Act,  1885, 
but  were  afterwards  embodied  in  a  separate  measure  in  accordance  with 
a  generally  expressed  desire — pro\ades  for  the  admission  into  hospitals, 
institutions,  and  licensed  houses  of  idiots  and  imbeciles,  and  for  their  care, 
education,  and  training  therein.  For  the  purposes  of  the  Act  "idiots" 
or  "  imbeciles  "  do  not  include  lunatics  (s.  17).  The  Act  does  not  extend 
to  Scotland  or  Ireland  (s.  2).  An  idiot  or  imbecile  from  birth,  or  from  an 
early  age,  may,  if  under  age,  be  placed  by  his  parents  or  guardians,  or  by 
any  person  undertaking  and  performing  towards  him  the  duty  of  a  parent 
or  guardian,  and,  until  of  full  age,  detained  in  any  hospital,  institution,  or 
licensed  house  registered  under  the  Act  for  the  care  of  idiots  or  imbeciles, 
upon  the  certificate  (see  Sched.  Form  1)  of  a  medical  practitioner  (for 
definition  of,  see  sec.  341  of  the  Lunacy  Act,  1890)  that  the  person  to  whom 
the  certificate  relates  is  capable  of  receiving  benefit  from  such  hospital, 
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etc.,  accompanied   by  a   statement   of   particulars    by  the   guardian,   etc. 

(«•  ^)-      .  .       . 

Provision  is  also  made  for  the  retention  and  admission  of  idiots  and 

imbeciles  after  full  age  with  the  consent  in  writing  of  the  Commissioners 
in  Lunacy  (s.  5),  as  to  whom,  see  article  Asylums,  vol.  i.  at  p.  381.  The 
Commissioners  may  at  any  time  make  an  order  for  the  discharge  of  any 
inmate  of  these  institutions  (s.  6).  Notices  of  reception  are  to  be  sent  to 
the  Commissioners  in  Lunacy  within  fourteen  days.  Semble,  the  time  would 
be  reckoned  exclusively  of  the  day  of  reception  and  inclusively  of  the  last 
day.  See  Rules  in  Lunacy,  1892,  r.  7.  Notices  of  death  or  discharge  are 
to  be  sent  to  the  Commissioners  forthwith  (see  Fokthwith)  (s.  10).  There 
are  also  provisions  for  inspection  by  the  Commissioners  once  at  least  in 
every  twelve  months  (s.  12),  for  the  keeping  of  a  medical  journal  (as  to 
which,  see  the  Commissioners  Rules,  1895,  r.  1  (1)  {d))  in  every  hospital 
(s.  13),  for  the  residence  of  a  medical  practitioner  in  such  hospitals,  etc. 
(s.  14),  saving  the  rights  of  guardians  to  send  pauper  idiots  or  imbeciles  to 
such  hospitals  and  receive  parliamentary  grants  in  respect  of  such  patients 
(s.  16),  and  enabling  the  committee  of  management  to  grant  superannuation 
allowances  (s.  11).  Registration  may  be  obtained  on  application  by  the 
managing  committee  or  principal  officer  of  the  hospital,  etc.,  to  the  Com- 
missioners in  Lunacy,  and  no  idiot  or  imbecile  can  be  received  till  after  a 
certificate  of  registration  has  been  granted  (s.  7).  Applications  should  be 
addressed  to  the  Secretary,  Commissioners  in  Lunacy,  19  Whitehall  Place, 
London,  S.W.,  and  should  be  marked  on  the  left  hand  upper  corner 
"  Idiots  Act,  1886  "  (41st  Report  Commissioners  in  Lunacy,  Appx.  P.  p.  371). 
Certain  provisions  of  the  Lunacy  Acts,  1890-91,  do  not  apply  to  this  Act, 
namely,  those  relating  to  {a)  the  registration  and  regulation  of  hospitals, 
asylums,  and  licensed  houses;  (6)  the  orders,  certificates,  or  reports  necessary 
for  the  reception,  etc.,  of  lunatics  ;  (c)  care,  treatment,  and  visitation  of 
lunatics ;  {d)  the  books  to  be  kept  and  reports  to  be  made  concerning  lunatics 
(s.  11).     As  to  these,  see  article  Asylums,  jjctss-im. 

{^Authorities.  —  Archbold's  Lunacy,   5th   ed.,  1894;   Wood   Renton   on 
Lunacy,  1896  ;  and  as  to  criteria  of  idiocy,  Pope  on  LuTiacy,  2nd  ed.] 


Idle  and  Disorderly  Person.— See  Vagrant. 


If, — The  word  "if"  in  a  stipulation  generally  creates  a  condition 
precedent.  See  Bromfield  v.  Crowder,  1  Bos.  &  Pul.  N.  S.  313  and  926,  and 
other  cases  cited  in  Stroud,  Jud.  Bid. ;  see  also  When.  The  words  "  if  they 
shall  think  fit "  do  not  dispense  with  the  necessity  for  the  exercise  of  a 
judicial  discretion.  See  B.  v.  Botclcr,  1864,  33  L.  J.  M.  C.  101.  For  other 
juxtapositions  of  "  if,"  see  such  headings  as  Necessary,  Possible,  Required. 


Ig^noramus. — See  Jury,  Grand  Jury;  Indictment. 


Ignorance   of   Fact    and    Law. —See   Maxims,   Legal 
{Ljnorantia  juris) ;  Mistake. 


Illegal  Employment.— Sec  Illegal  Practices. 


ILLEGAL  PEACTICES 
Illegal  Hiring.— See  Illegal  Practices. 
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Illegality  — As  to  effect  of,  on  contract,  see  Contract,  Uniatoful 
■cements,  vol.  iiL  p.  347.     See  also  Conditions,  voL  iii  p.  255. 


Agreements 


Illegal   Payments.— See  Illegal  Practices. 


Illegal  Practices. 

TABLE  OF  CONTEXTS. 
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I.  ILLEGAL  PEACTICES  AT  PAELIAMEXTAEY  ELECTIONS. 

Meaning  and  Nature  of  Illegal  Practices.  —  Illegal  practices  are 
certain  offences  in  relation  to  elections  which  are  forbidden  by  the  Corrupt 
and  Illegal  Practices  Prevention  Acts,  1883  and  1895  (46  &  47  Vict.  c.  51 
and  58  &  59  Vict.  c.  40).  In  the  case  of  an  illegal  practice  the  offence 
consists  in  the  doing  of  the  prohibited  act ;  the  motive  or  intention  with 
which  the  act  was  done  is  immaterial.    An  illegal  practice  is  thus  distinguish- 
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able  from  a  corrupt  practice,  to  the  commission  of  which  a  corrupt  intent  is 
an  essential  (see  Cokkupt  Pkactices).  An  illegal  practice  is  an  act  pro- 
hibited by  the  Legislature,  whether  it  be  done  honestly  or  dishonestly,  the 
question  involved  being  not  one  of  intention,  but  whether,  in  point  of 
fact,  the  enactments  have  been  contravened  (see  Barrotv-in-Furness,  1886, 
4  O'M.  &  H.  77 ;   Walsall,  1892,  ^ihid.  129). 

Certain  acts  and  payments  in  relation  to  parliamentary  elections  were 
for  the  first  time  forbidden  and  made  illegal  practices  by  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883.  The  making  or  publishing  of  any 
false  statement  of  fact  as  to  the  personal  character  or  conduct  of  a  candidate 
for  the  purpose  of  affecting  the  return  was  subsequently  made  an  illegal 
practice  by  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895,  entailing 
the  same  consequences  as  regards  loss  of  seat,  penalties,  and  incapacities  as 
the  illegal  practices  under  the  Act  of  1883. 

An  illegal  practice  avoids  an  election,  and  involves  certain  penalties  and 
incapacities,  but  where  committed  inadvertently  or  accidentally  provision  is 
made  for  obtaining  relief  (see  post  under  the  head  Belief  fkom  the  Conse- 
quences OF  Illegal  Practices,  etc.  ;  see  also  the  article  Belief).  It  should, 
moreover,  be  observed  that  some  illegal  practices  avoid  an  election  when 
committed  by  the  candidate  or  any  of  his  agents  (see  Agency  (Election)), 
others  avoid  an  election  (mly  when  connnitted  by  the  candidate  or  his 
Election  Agent,  including  the  sub-agent  in  each  polling  district  (see  Election 
Agent). 

In  addition  to  illegal  practices  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1883,  created  the  offences  of  Illegal  Payment,  Illegal  Employ- 
ment, and  Illegal  Hiring,  which  do  not  avoid  the  election  unless  committed 
by  the  candidate  himself,  or  by  his  Election  Agent  or  sub-agents  (see  C. 
&  I.  P.  P.  Act,  1883,  ss.  21  (2)  and  25  (2)),  but  subject  the  offender  to 
penalties. 

The  offences  of  Illegal  Payment,  Illegal  Employment,  and  Illegal  Hiring 
are  not  strictly  illegal  practices,  but  such  offences  become  illegal  practices 
and  avoid  the  election  when  committed  by  the  candidate  himself  or  by  liis 
Election  Agent,  it  being  provided  that  a  candidate  or  the  Election  Agent  of 
a  candidate  who  is  personally  guilty  of  an  offence  of  illegal  payment,  employ- 
ment, or  hiring,  is  guilty  of  an  illegal  practice  (see  C.  &  I.  P.  P.  Act,  1883, 
s.  21  (2)).  It  is,  therefore,  convenient  to  include  an  account  of  these  offences 
in  this  article. 

As  to  the  commencement  uf  a  candidate's  liability  for  illegal  practices, 
see  Agency  (Election)  ;  Candidate  ;  Election  Expenses. 

Illegal  Practices,  and  Illegal  Payment,  Employment,  and  Hiring  are 
offences  punishable  on  summary  conviction,  and  are  not  indictable  offences. 

The  various  acts  and  omissions  constituting  these  offences  will  now  be 
considered  in  detail. 

Payments  for  Conveyance  of  Voters  to  Poll. — The  making  of  any  payment, 
or  contract  for  payment,  for  the  purpose  of  promoting  or  procuring  the  election 
of  a  candidate  at  an  election,  on  account  of  tlie  conveyance  of  electors  to  or 
from  the  poll,  whether  for  the  hiring  of  horses  or  carriages  or  for  railway  fares 
or  otherwise,  is  prohibited  (C.  &  I.  P.  P.  Act,  1883,  s.  7  (1)  {a))\  and, 
subject  to  such  exception  as  may  be  allowed  in  pursuance  of  the  Act, 
if  any  such  payment  or  contract  for  payment  is  knowingly  made  in  contra- 
vention of  the  section,  either  before,  during,  or  after  an  election,  the  person 
making  the  same  is  guilty  of  an  illegal  practice,  and  any  person  receiving 
such  payment  or  being  jmrty  to  such  contract  knowing  the  same  to  be  in 
contravention  of  the  Act,  is  also  guilty  of  an  illegal  practice  {ibid.  s.  7  (2)).  ■ 
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As  to  the  construction  of  the  words  "  knowingly  made  in  contravention 
of  this  section,"  see  Pontefract,  1893,  Day's  EL  Cas.  62. 

In  a  recent  case  certain  payments  made  on  behalf  of  the  respondent  in 
respect  of  stabling  and  baiting  hoi-ses  sent  from  a  distance,  for  the  purpose 
of  conveying  voters  to  the  poll,  were  held  to  be  pa^-ments  made  on  account 
of  the  conveyance  of  electors  to  or  from  the  poll  within  the  meaning  of  the 
section  {Lichfield,  1895,  5  O'M.  &  H.  30). 

The  payment  of  any  sum,  however  small,  for  the  conveyance  of  a  voter 
to  the  poll  or  from  the  poll  will  avoid  an  election,  but  the  Court  has  power 
to  grant  relief  when  it  comes  to  the  conclusion  that  a  particular  offence  was 
of  a  tri^'ial,  unimportant,  and  limited  character  (see  Southampton,  1895,  5 
O'M.  &  H.  20 :  see  also  post  under  the  head  Relief  from  the  Consequences 
OF  Illegal  Practices,  etc.:  and  the  article  Belief). 

But  payment  on  account  of  the  conveyance  of  voters  by  sea  is  lawful  in 
certain  cases,  it  being  expressly  provided  that,  where  the  nature  of  a 
country  is  such  that  any  electore  residing  therein  are  unable  at  an  election 
for  the  county  to  reach  their  polling  place  without  crossing  the  sea  or  a 
branch  or  arm  of  the  sea,  the  Act  is  not  to  prevent  the  provision  of  means 
for  conveying  such  electors  by  sea  to  their  polling  places  (C.  &  I.  P.  P.  Act, 
1883,  s.  48).  The  amoimt  of  payment  for  such  means  of  conveyance  may 
be  in  addition  to  the  maximiun  amount  of  expenses  allowed  by  the  Act 
{ibid. :  see  also  Election  Expenses). 

A  charge  in  a  petition  of  an  illegal  practice  under  sec  7  of  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883,  must  allesre  that  the  offence  was 
committed  by  the  candidate,  or  his  Election  Agent  or  sub-agent.  Where  an 
offence  of  illegal  hiring  under  sec.  14  of  the  Act  is  charged  in  the  petition  the 
Court  will  not  amend  the  petition  at  the  trial  so  as  to  form  a  charge  under 
sec  7  (see  Manchcstn;  1892,  4  O'M.  &  H.  121). 

Any  corrupt  promise  to  pay,  or  payment  of,  the  expenses  of  the  convey- 
ance of  voters  to  the  poll  in  consideration  of  their  voting  for  a  particular 
candidate  would  amount  to  bribery  (see  Coopei'  v.  Slade,  1858,  6  H.  L.  746). 

Payments  for  Exhibition  of  Addresses,  Bills,  oi'  Notices. — The  making  of  any 
payment,  or  contract  for  payment,  for  the  purpose  of  promoting  or  procuring 
the  election  of  a  candidate  at  any  election,  to  an  elector  on  account  of  the 
use  of  any  house,  land,  building,  or  premises,  for  the  exhibition  of  any 
address,  bill,  or  notice,  or  on  account  of  the  exhibition  of  any  address,  bill,  or 
notice,  is  prohibited  (C.  &  I.  P.  P.  Act,  1883,  s.  7  (1)  (6)).  'Subject  to  such 
exception  as  may  be  allowed  in  pursuance  of  the  Act,  if  any  payment  or  con- 
tract for  payment  is  knowingly  made  in  contravention  of  the  section,  either 
before,  during,  or  after  an  election,  the  person  making  the  same,  and  any 
j»erson  receiving  such  payment,  or  being  a  party  to  any  such  contract, 
knowing  the  same  to  be  in  contravention  of  the  Act,  are  guilty  of  illegal 
practices  {ibid.  s.  7  (2)).  There  is,  however,  tliis  exception,\that  where  it  is 
the  ordinary  business  of  an  elector  as  an  advertising  agent  to  exhibit  for 
pajTnent  bills  and  advertisements,  a  payment  to,  or  contract  with,  him  is 
not  to  be  deemed  to  be  an  illegal  practice  {ibid.  s.  7  (3)). 

For  decisions  as  to  what  is  an  address,  bill,  or  notice,  see  Stepney,  1886, 
4  O'M.  &  H.  52 ;  see  also  Barrow-in-Furness,  1886,  ibid.  76 :  Pontefract, 
1893,  Day's  El.  Cas.  126. 

As  to  the  allowance  of  exceptions  in  pursuance  of  the  Act,  see  post 
under  the  head  Belief  from  the  Conseqltixces  of  Illegal  Practices,, 
etc.;  see  also  the  article  Relief. 

Payments  for  Exccssiir  Number  of  Committee  Rooms. — The  making  of  any 
payment,  or  contract  for  payment,  for  the  purpose  of  promoting  or  procuring 
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the  election  of  a  candidate,  on  account  of  any  committee  room  in  excess  of 
the  number  allowed  by  the  Act  is  prohibited  (C.  &  I.  P.  P.  Act,  1883, 
s.  7  (1)  (c)).  Subject  to  such  exception  as  may  be  allowed  in  pursuance  of 
the  Act,  if  any  such  payment  or  contract  for  payment  is  knowingly  made  in 
contravention  of  the  section,  either  before,  during,  or  after  an  election,  the 
person  making  the  same  is  guilty  of  an  illegal  practice,  and  any  person 
receiving  such  payment,  or  being  party  to  any  such  contract,  knowing  the 
same  to  be  in  contravention  of  the  Act,  is  also  guilty  of  an  illegal  practice 
(ibid.  s.  7  (2)).  The  number  of  committee  rooms  allowed  is  in  a  county  one 
central  committee  room,  and  in  addition  a  number  of  committee  rooms  not 
exceeding  one  for  each  polling  district  in  the  county,  and,  where  the 
number  of  electors  in  a  polling  district  exceeds  five  hundred,  one  additional 
committee  room  for  every  complete  five  hundred  electors  over  and  above  the 
first  five  hundred.  In  a  borough  one  committee  room,  and,  if  the  number 
of  electors  in  the  borough  exceeds  five  hundred,  then  a  number  not  exceeding 
one  for  every  complete  five  hundred  electors,  and  if  there  is  a  number  of 
electors  over  and  above  any  complete  five  hundred  or  complete  five  hundreds, 
then  one  committee  room  for  such  number  although  not  amounting  to  a 
complete  five  hundred  {ihid.  ^ched.  I,  Part  II.). 

The  Act  only  limits  the  number  of  committee  rooms  for  which  payment 
may  be  made ;  there  is  no  restriction  as  to  the  use  of  rooms  as  committee 
rooms  where  no  expense  is  incurred. 

Whether  a  room  is  used  as  a  committee  room  is  in  each  case  a  question 
of  fact  to  1)6  determined  by  the  circumstances.  The  Act  of  1883  provides 
that  the  expression  "  committee  room  "  is  not  to  include  any  house  or  room 
occupied  by  a  candidate  at  an  election  as  a  dwelling  by  reason  only  of  the 
candidate  there  transacting  business  with  his  agents  in  relation  to  the 
election ;  nor  is  any  room  or  building  to  be  deemed  to  be  a  committee  room 
for  the  purposes  of  the  Act  by  reason  only  of  the  candidate  or  any  of  his 
agents  addressing  electors,  committee-men,  or  others  therein  (see  s.  64). 
Beyond  this  there  is  no  definition  of  a  committee  room. 

In  a  recent  case  where  a  candidate  had  taken  a  house  in  the  constituency, 
and  had  built  at  the  farther  end  of  the  yard  a  room  which  he  had  furnished 
as  a  club-room,  and  which  he  had  allowed  the  Radical  Association  to  use  as 
a  club  for  its  meetings,  and  during  the  election  it  was  used  as  a  committee 
room,  the  candidate  paid  all  the  expenses  in  connection  with  the  room  and 
did  not  include  any  of  them  in  his  return  of  election  expenses,  it  was  held  that 
he  had  committed  an  offence  in  not  returning  such  expenses  {Tower  Hamlets, 
1896,  5  O'M.  &  H.  114).  As  to  the  allowance  of  exceptions,  see  post  under 
the  head  Relief  from  the  Consequences  of  Illegal  Pkactices,  etc. 

The  use  of  any  room  as  a  committee  room  on  premises  where  intoxicating 
liquor  or  refreshment  is  sold,  or  in  any  public  elementary  school  in  receipt 
of  an  annual  parliamentary  grant,  is  illegal,  and  amounts  to  an  illegal  hiring 
(see  s.  20 ;  see  also  post  under  the  head  Illegal  Hiring). 

Expenses  in  excess  of  Maxhmim  alloioed. — No  sum  may  bo  paid  and  no 
expense  may  be  incurred  by  a  candidate  at  an  election  or  his  Election  Agent, 
whether  before,  during,  or  after  an  election,  on  account  of  or  in  respect  of 
the  conduct  or  management  of  the  election  in  excess  of  the  maximum 
allowed  by  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (see 
ihid.  s.  8  (1)).  Any  candidate  or  Election  Agent  knowingly  acting  in  contra- 
vention of  this  section  is  guilty  of  an  illegal  practice  {ihid.  s.  8  (2)).  This  pro- 
vision is,  however,  subject  to  such  exception  as  may  l>e  allowed  in  pursuance 
of  the  Act  (see  ihid.  s.  8  (1);  sec  also  jt^osi!  under  the  head  Relief  from  the 
Consequences  of  Illegal  Practices,  etc.;  and  see  the  article  Relief). 
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As  to  tlie  maximniu  amouut  of  expenses  allowed,  and  as  to  the  com- 
mencement of  a  candidate's  liability  with  regard  to  election  expenses,  see 
Election  Expenses;  see  also  Candidate;  Election  Agent.  As  to 
expenditure  in  excess  of  the  legal  maximum,  see  the  judgments  in 
ShorediM,  1896,  5  O'M.  &  H.  69. 

It  should  be  observed  that  the  provisions  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  prohibiting  the  payment  of  any  sums,  and 
the  incurring  of  any  expense  in  excess  of  the  maximum,  do  not  affect  the 
right  of  any  creditor  who  when  the  expense  was  incurred  was  ignorant  of 
its  being  in  contravention  of  the  Act  (see  ibid.  s.  19). 

Votififj  by  Prohibited  Persons. — Any  person  who  votes,  or  induces  or 
procures  any  person  to  vote,  at  any  election,  knowing  that  he  or  such  person 
is  prohibited,  whether  by  the  Act  of  1883  or  by  any  other  Act,  from  voting 
at  such  election,  is  guilty  of  an  illegal  practice  (C.  &  I.  P.  P.  Act,  1883,  s.  9  (1)). 
But  a  candidate  is  not  liable,  nor  will  his  election  be  avoided,  for  any 
such  illegal  practice  committed  by  his  agent  other  than  his  Election  Agent 
or  sub-agent  {ibkl.  ss.  9  (3)  and  25  (2) ;  see  also  Election  Agent). 

In  one  case,  where  the  Election  Agent  was  charged  with  procuring 
persons  who  were  disqualified  to  vote,  it  was  said  that  it  is  incumbent  on 
the  agent  who  employs  persons  who  are  disqualified  by  being  employed  for 
payment  at  the  election  to  warn  them  not  to  vote,  but  it  was  held  that, 
although  he  did  not  take  enough  trouble  to  prevent  them  from  voting,  he 
did  not  actually  procure  them  to  vote,  so  that  his  conduct  did  not  amount 
to  an  illegal  practice  (see  Stepiuy,  1892,  4  O'M.  &  H.  178). 

As  to  what  persons  are  prohibited  by  statute  from  voting  at  elections, 
see  the  article  Franchise,  Electoral. 

An  elector  who  has  within  six  months  before  or  during  any  election 
been  retained,  hired,  or  employed  for  any  of  the  purposes  of  the  election  for 
reward,  by  or  on  behalf  of  any  candidate,  as  agent,  clerk,  or  messenger,  etc., 
is  not  entitled  to  vote  at  such  election,  and  if  he  does  vote  is  guilty  of  a 
misdemeanour  (see  Representation  of  the  People  Act,  1867,  30  &  31  Vict, 
c.  102,  s.  11). 

Publishing  False  Statement  of  Withdrawal  of  Candidate. — Any  person 
who,  before  or  during  an  election,  knowingly  publishes  a  false  statement 
of  the  withdrawal  of  a  candidate  at  such  election  for  the  purpose  of  promot- 
ing or  procuring  the  election  of  another  candidate,  is  guilty  of  an  illegal 
practice  (C.  &  L  P.  P.  Act,  1883,  s.  9  (2)).  But  a  candidate  is  not  liable, 
nor  will  his  election  be  avoided,  for  such  an  illegal  practice  committed  by 
his  agent  other  than  his  Election  Agent  or  sub-agent  {ibid.  ss.  9  (3)  and 
25  (2) ;  see  also  Election  Agent). 

Publishing  Bill,  etc.,  vnthout  Name  and  Address  of  Printer. — Every  bill, 
placard  or  poster  ha\ang  reference  to  an  election  must  bear  upon  the  face 
of  it  the  name  and  address  of  the  printer  and  publisher  (C.  &  I.  P.  P.  Act, 
1883,  s.  18).  Any  person  printing,  publishiug,  or  posting,  or  causing  to  be 
printed,  published,  or  posted,  any  such  bill,  placard,  or  poster,  which  fails 
to  bear  upon  the  face  of  it  the  name  and  address  of  the  printer  and  pub- 
lisher, is,  if  he  is  the  candidate  or  the  Election  Agent,  guilty  of  an  illegal 
practice,  and  any  other  person  so  doing  is  liable  on  summary  conviction 
to  a  fine  not  exceeding  £100  {ibid.). 

The  words  "bill,  placard,  or  poster"  are  not  to  be  construed  in  a 
narrow  sense  (see  Barrow-in-Furness,  1886,  4  O'M.  &  H.  78).  Xo  judicial 
definition  of  the  meaning  of  the  words  has  yet  been  attempted.  See 
further  as  to  the  construction  of  the  words,  Barrow-in-Furness,  1886 
4  0'M.  &H.  76. 
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In  a  municipal  case,  where  a  respondent  received  from  his  own 
servant  at  his  residence  a  ju-inted  address  and  letter  having  reference  to 
the  -election,  and  purporting  tu  be  signed  by  the  appellant,  a  candidate, 
but  without  the  printer's  name  and  address  thereon,  it  being  proved  that 
the  document  was  printed  for  publication  by  instructions  conveyed  to  the 
printer  in  a  letter  from  the  appellant's  brother,  who  resided  with  him,  and 
that  the  printer  had  debited  the  appellant  with  the  cost  of  printing,  but 
had  not  been  paid,  it  was  held  that  there  was  no  evidence  that  the  appel- 
lant printed  or  caused  to  be  printed  the  document  in  question  {Brttesworth 
V.  Allingham,  1885,  16  Q.  B.  D.  44). 

Payment  of  Election  Expenses  otherivise  than  through  Election  Agent. — 
No  payment,  advance,  or  deposit  may  be  made  by  a  candidate  at  an  elec- 
tion, or  by  any  other  person  on  his  behalf,  at  any  time,  whether  before, 
during,  or  after  the  election,  in  respect  of  any  expenses  incurred  on  account 
of  or  in  respect  of  the  conduct  or  management  of  the  election,  otherwise  than 
by  or  through  the  Election  Agent  of  the  candidate,  and  all  money  provided 
by  any  person  other  than  the  candidate  for  any  election  expenses,  whether 
as  gift,  loan,  advance,  or  deposit,  nmst  be  paid  to  the  candidate  or  his 
Election  Agent,  and  not  otherwise.  But  this  does  not  apply  to  a  tender 
of  security  to,  or  any  payment  by,  the  Returning  Officer,  or  to  any  sum 
disbursed  by  any  person  out  of  his  own  money  for  any  small  expense 
legally  incurred  hj  himself,  if  such  sum  is  not  repaid  to  him  (C.  &  I.  P.  P. 
Act,  1883,  s.  28  (i)). 

A  person  who  makes  any  payment,  advance,  or  deposit,  in  contraven- 
tion of  this  section,  or  pays  in  contravention  of  the  section  any  money  so 
provided  is  guilty  of  an  illegal  practice  {ibid.  s.  28  (2)).  The  rule  that 
all  election  expenses  must  be  paid  by  or  through  the  Election  Agent  is 
subject  to  some  few  exceptions.  See  Election  Expenses;  see  also  pod 
under  the  head  Relief  from  the  Consequences  of  Illegal  Practices,  etc. 
Relief  has  been  granted  in  many  cases  where  election  expenses  have  been 
paid  otherwise  than  through  the  Election  Agent  (see,  for  instance,  Norwich, 
1886, 4  O'M.  &  H.  89  ;  Stepney,  1892,  ibid.  182 ;  and  see  the  article  Relief). 

Payments  by  Election  Agent  improperly  made. — Every  ])ayment  by  an 
Election  Agent  in  respect  of  election  expenses  must,  except  wlien  less  than 
forty  shillings,  be  vouched  for  by  a  bill  stating  the  particulars,  and  ]>y  a 
receipt  (C.  &  I.  P.  P.  Act,  1883,  s.  29  (1)).  Every  clairn  against  a  candi- 
date at  an  election  or  his  Election  Agent,  in  respect  of  any  election 
expenses  which  is  not  sent  in  to  the  Election  Agent  within  the  time 
limited,  is  barred,  and  must  not  be  paid,  and,  subject  to  exceptions  allowed 
in  pursuance  of  the  Act  (as  to  which,  see  post  under  the  head  Relief  from 
the  Consequences  of  Illegal  Practices,  etc.),  an  Election  Agent  who  pays 
a  claim  in  contravention  of  this  enactment  is  guilty  of  an  illegal  practice 
{ibid.  8.  29  (2) ;  as  to  the  time  for  sending  in  claims,  see  Election 
Expenses). 

Payments  by  Election  Agent  after  prescribed  time. — All  election  expenses 
must  be  paid  within  the  time  limited  by  the  Act,  and  not  otherwise.  Sub- 
ject to  exceptions  allowed  in  pursuance  of  the  Act  (as  to  which,  see  2^ost 
under  the  head  Relief  from  the  Consequences  of  Illegal  Practices,  etc.), 
an  Election  Agent  making  any  payment  after  such  time  is  guilty  of  an 
illegal  practice  (C.  &  L  P.  P.  Act,  188:},  s.  29  (4) ;  as  to  the  time  limited 
within  which  payments  for  election  expenses  may  be  made,  see  Election 
P2xpenses).  But  where  an  Election  Court  reports  that  it  has  been  jn-oved 
that  any  payment  made  by  an  Election  Agent  in  contravention  of  this 
section  was  made  without  the  sanction  or  connivance  of  the  candidate,  the 
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electiou  of  the  candidate  is  not  void,  nor  is  he  subject  to  any  incajjacity 
under  the  Act  by  reason  only  of  such  payment  having  been  made  in 
contravention  of  the  section  (C/&  I.  P.  P.  Act,  1883,  s.  29  (6)). 

Omitting  to  make  Return  of  Election  Ex-pcTises. — :The  Election  Agent  of 
every  candidate  must,  within  thirty-five  days  after  the  day  on  which  the 
candidates  are  declared  elected,  transmit  to  the  Eeturning  Officer  a  true 
return  respecting  the  election  expenses,  and  such  return  must  be  accom- 
panied by  a  declaration  made  by  the  Election  Agent  in  the  form  given  in 
the  Act/  The  candidate  also  must,  at  the  same  time  or  within  seven 
days  afterwards,  transmit  to  the  Eeturning  Officer  a  similar  declaration 
respecting  the  election  expenses  (see  C.  &  I.  P.  P.  Act,  1883,  s.  33).  If 
without  some  authorised  excuse  a  candidate  or  an  Election  Agent  fails  to 
comply  with  the  requirements  of  this  section,  he  is  guilty  of  an  illegal 
practice  {ibid.  s.  33  (6) ;  see  also  as  to  the  form  of  return  and  declara- 
tion, and  as  to  authorised  excuse  for  not  making  the  same.  Election 
Expenses). 

As  to  payments  for  election  expenses  not  included  in  the  return,  see 
Lichfield,  1895,  5  O'M.  &  H.  35 ;  Lancaster,  1896,  ibid.  44;  Shoreditch, 
1896,  ibid.  69;  Toiver  Hamlets,  1896,  ibid.  115.  In  a  recent  case,  an 
election  was  declared  void  on  the  ground  that  payments  which  ought  to 
have  been  included  in  the  election  accounts  had  not  been  included  in  the 
return  {Lichfield,  1895,  5  O'M.  &  H.  35). 

False  Statement  of  Fact  as  to  Personal  Character  of  Candidate. — Eecent 
legislation  has  pro\dded  that  the  making  or  publishing,  before  or  during 
any  parliamentary  election,  of  any  false  statement  of  fact  in  relation  to  the 
personal  character  or  conduct  of  any  candidate,  for  the  purpose  of  affecting 
the  return  of  any  candidate  at  such  election,  shall  be  an  illegal  practice 
within  the  meaning  of  the  proN^sions  of  the  Act  of  1883.  And  any 
persons  who,  or  the  directors  of  any  body  or  association  corporate  which, 
makes  or  publishes  any  such  statement,  are  subject  to  all  the  penalties  for, 
and  the  consequences  of,  committing  an  illegal  practice  under  the  Act  of 
1883  (see  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895,  58  &  59 
Vict.  c.  40,  s.  1). 

The  object  of  the  Corrupt  and  Illegal  Practices  Prevention  Act,  1895, 
was  to  prevent  persons  making  false  statements  which  might  influence  an 
election.  The  statute  was  for  the  first  time  submitted  to  judicial  interpre- 
tation in  the  election  petition  for  the  borough  of  Simderland  (1896,  5  O'M. 
&  H.  53).  Any  false  statement  of  fact,  whether  charging  dishonesty,  or 
merely  bringing  a  man  into  contempt,  if  it  aft'ects  or  is  calculated  to  affect 
the  election,  comes  within  the  statute.  Thus,  as  has  been  pointed  out  (see 
per  Pollock,  B.,  Sunderland,  5  O'M.  &  H.  62),  "  some  perfectly  innocent  acts 
may  be  done  by  people,  and  yet  they  may  come,  if  they  are  stated  to  be  done 
in  this  way,  within  the  Act.  Supposing,  for  instance,  any  gentleman  in  a 
county  constituency  was  to  say  of  his  adversary  that  he  had  shot  a  fox,  and 
he  said  it  for  the  purpose  of  working  upon  the  minds  of  the  constituency 
during  an  election,  that  would  certainly  come  within  the  meaning  of  the 
Act.  Again,  if  any  person  in  a  constituency,  where  one  of  the  members 
was  a  temperance  man,  were  to  say  that  he  had  seen  him  drinking  a  glass 
of  sherry — a  perfectly  innocent  act — that  would  also  bring  him  within  the 
Act."  Although  in  some  sense  it  may  be  said  that  the  words  of  the  statute 
are  not  so  wide  as  in  the  common  law  of  libel,  in  some  sense  they  are 
wider,  and  there  is  no  doubt  that  words,  although  not  imputing  bad  conduct 
against  the  candidate,  may  still  come  within  the  meaning  of  the  statute 
(see  To^ver  Hamlets,  1896,  5  O'M,  &  H.  104).     Moreover,  with  regard  to  a 
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false  statement  of  fact  made  in  order  to  influence  the  election,  the  question 
as  to  whether  there  was  malice  cannot  arise  (see  Sunderland,  ibid.  62). 

It  will  be  observed  that  to  constitute  an  illegal  practice,  the  statement 
must  be  made  or  published  before  or  during  the  election,  for  the  purpose 
of  affecting  the  return  of  any  candidate  at  the  election,  and  it  must  be  a 
false  statement  of  fact  in  relation  to  the  personal  character  or  conduct  of 
such  candidate.  There  is  no  doubt  that  one  of  the  difficulties  of  the  con- 
struction of  the  Act  will  be  the  determination  in  some  cases  whether 
the  statements  are  statements  of  fact.  Upon  this  point,  in  the  Sunder- 
land case  (1896,  5  O'M.  &  H.  63),  Pollock,  B.,  said:  "It  is  obvious  to 
everybody  that  a  mere  argumentative  statement  of  the  conduct  of  a  public 
man,  although  it  may  be  in  respect  of  his  private  life,  is  not  always,  and  in 
many  cases  certainly  would  not  be,  a  false  statement  of  fact.  In  the 
present  case,  if  one  were  not  to  look  beyond  the  present  words,  I  should 
consider  very  carefully  l)efore  I  held  such  words  as  a  man  paying  '  wretched 
wages,'  a  man  having  '  cleverly  shelved,'  or  being  '  forced  to  do '  a  particular 
thing,  or  having  sheltered  himself  under  a  '  Eadical  shufHe,'  were  facts 
which  would  bring  the  person  who  used  them  within  the  Act;  but  I 
certainly  should  not  let  the  man  who  used  those  words  go  scot  free  unless 
I  had  carefully  considered  all  the  surrounding  circumstances,  such  as  who 
used  them,  to  whom  he  used  them,  the  meaning  they  were  supposed  to 
bear,  and  all  the  other  circumstances  of  the  case." 

It  is,  however,  expressly  provided  in  the  statute  (s.  2),  that  no  person  is 
to  be  deemed  to  be  guilty  of  an  illegal  practice  if  he  can  show  that  he  had 
reasonable  grounds  for  believing,  and  did  believe,  the  statement  made  by 
him  to  be  true.  What  is  a  reasonable  ground  for  believing  a  statement  is 
a  question  to  be  determined  by  the  judges  on  the  trial  of  an  election 
petition  from  the  character  of  the  statement  and  the  circumstances  of  the 
case  (as  to  this,  see  Sunderland,  1896, 5  O'M.  &  H,  64  and  65 ;  see  also  Tower 
Hamlets,  1896,  ibid.  105). 

Moreover,  a  candidate  will  not  be  liable,  nor  subject  to  any  incapacity, 
nor  will  his  election  be  avoided,  for  any  illegal  practice  under  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1895,  committed  by  his  agent  other 
than  his  Election  Agent,  unless  it  can  be  shown  that  the  candidate  or  his 
Election  Agent  has  authorised  or  consented  to  the  committing  of  the  illegal 
practice  by  such  other  agent,  or  has  paid  for  the  circulation  of  the  false 
statement  constituting  the  illegal  practice,  or  unless  upon  the  hearing  of 
an  election  petition  the  Election  Court  find  and  report  that  the  election  of 
such  candidate  was  procured  or  materially  assisted  in  consequence  of  the 
making  or  publishing  of  such  false  statements  (C.  &  I.  P.  P.  Act,  1895,  s.  4; 
see  also  Sunderland,  1896,  5  O'M.  &  H.  66  and  67). 

It  should  also  be  mentioned  that  any  persons  making  or  publishing  any 
false  statement  of  fact  within  the  Act  of  1895  may  be  restrained  by  interim 
or  perpetual  injunction  by  the  High  Court,  from  any  repetition  of  such  false 
statement,  or  any  false  statement  of  a  similar  character,  in  relation  to  such 
candidate,  and  for  the  purpose  of  granting  an  interim  injunction  prima, 
facie  proof  of  the  falsity  of  the  statement  is  sufficient  (see  C.  &  I.  P.  P.  Act, 
1895,  8.  3).  I 

Illegal  Payment. — Providing  Money  for  Illegal  or  Excessive  Payment. — 
Where  a  person  knowingly  provides  money  for  any  payment  which  is  con- 
trary to  the  provisions  of  the  Corrupt  and  Illegal  Practices  Act,  1883,  or 
for  any  expenses  incurred  in  excess  of  any  maximum  amount  allowed  by 
that  Act,  or  for  replacing  any  money  expended  in  any  such  payment  or 
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expenses,  except  where  the  same  may  have  been  previously  allowed  in 
pui-suance  of  the  Act  to  be  an  exception,  he  is  guilty  of  illegal  payment 
(C.  &  L  P.  P.  Act,  1883,  s.  13;  as  to  what  election  expenses  may  be 
incurred,  and  as  to  the  maximum  expenditure,  see  Election  Expenses). 

Providing  Money  for  G&rrwpt  Withdrawal. — Any  person  who  corruptly 
induces  or  procures  any  other  person  to  withdraw  from  being  a  candidate 
at  an  election  in  consideration  of  any  pa\Tnent  or  promise  of  payment,  is 
also  guilty  of  illegal  papnent,  as,  also,  is  any  person  withdrawing  in  pm-- 
suance  of  such  inducement  or  procurement  (C.  &  I.  P.  P.  Act,  1883,  s.  15). 

Payvuntfor  Bands,  Flags,  Banners,  Marks  of  Distinction,  etc. — No  payment 
or  contract  for  payment  may,  for  the  purpose  of  promoting  or  procuring  the 
election  of  a  candidate  at  an  election,  be  made  on  account  of  bands  of 
music,  torches,  flags,  banners,  cockad6s,  ribbons,  or  other  marks  of  distinc- 
tion (C.  &  L  P.  P.  Act,  1883,  s.  16  (1)).  Subject  to  such  exception  as  may 
be  allowed  in  pursuance  of  the  Act  (as  to  which,  see  j^ost  under  the  head 
Eelief  from  the  Consequences  of  Illegal  Practices,  etc.),  if  any  such  pay- 
ment or  contract  for  payment  be  made,  either  before,  during,  or  after  an 
election,  the  person  making  such  payment  is  guilty  of  illegal  payment, 
and  any  person  being  a  party  to  any  such  contract  or  receiving  such 
pajTnent,  is  also  guilty  of  illegal  payment  if  he  knew  that  the  same  was 
made  contrary  to  law  {ibid.  s.  16  (2)). 

No  candidate  before,  during,  or  after  any  election,  may  in  regard  to 
such  election  by  himself  or  by  his  agent  directly  or  indirectly  give,  or 
provide,  to  or  for  any  person  having  a  vote  at  such  election,  or  to  or  for  any 
inhabitant  of  the  county,  city,  borough,  or  place  for  which  the  election  is 
held,  any  cockade,  ribbon,  or  other  mark  of  distinction,  and  every  person  so 
giving  or  providing  is  for  every  such  offence  to  forfeit  the  sum  of  £2  to  any 
person  suing  for  the  same,  together  with  full  costs  of  the  suit  (Corrupt 
Practices  Prevention  Act,  1854,  17  &  18  Vict.  c.  102,  s.  7).  The  gi^"ing  or 
providing  cockades,  ribbons,  or  marks  of  distinction  is  thus  prohibited,  but 
there  is  no  such  prohibition  of  the  giving  or  pro\'iding  of  bands  of  music, 
torches,  flags,  or  banners,  though,  as  above  stated,  any  payment  or  contract 
of  payment  on  accoimt  of  them  would  be  an  illegal  payment. 

Payment  on  account  of  a  band  is  illegal  as  soon  as  the  election  has 
begun,  but  payment  for  bands  playing  before  the  election  is  not  illegal 
(Hexham,  1892,  Day's  El.  Cas.  95). 

In  one  case  certain  cards  were  ordered,  supplied,  paid  for,  and  worn  at 
the  election  as  hat  cards.  It  was  held  that  they  were  marks  of  distinction, 
and  the  election  was  avoided  on  the  groimd  of  illegal  payment  ( Walsall, 
1892,  4  O'M.  &  H.  126).  But  cards  which  are  not  made  or  intended  to  be 
used  as  badges  or  marks  of  distinction,  although  they  are  capable  of  being 
used  as  such,  and  are  in  fact  worn  as  hat  cards,  are  not  within  the  section 
(see  East  Clare,  1892,  ibid.  162;  see  also  Pontefract,  1893,  ibid.  200). 

Banners  to  be  within  the  section  must  have  been  used  as  marks  of 
distinction ;  broad  strips  of  canvas  with  the  name  of  the  candidate  upon 
them,  which  were  stretched  across  different  streets  throughout  the  con- 
stituency, have  been  held  to  be  banners  within  the  meaning  of  the  section 
(Sf^yyiey,  1892,  ibid.  179);  so  also  have  pieces  of  linen,  upon  which  were 
printed  portraits  of  the  candidate,  which  had  been  furnished  with  a  lath  at 
top  and  bottom,  and  which  were  carried  about  on  sticks,  and  suspended  by 
strings  across  the  streets  (see  Tcnoer  Hamlets,  1896,  5  O'M.  &  H.  107). 
Tlie  words  "  marks  of  distinction  "  are  not  limited  to  the  last  two  words 
preceding  them,  "  cockades  "  and  "  ribbons,"  but  flags  and  banners  may  also 
be  marks  of  distinction  (per  Pollock,  B.,  ibid.  109).     A  payment  made  to  a 
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voter  for  repairs  done  by  him  to  the  roof  of  a  house  which  had  been 
damaged  by  ropes  attached  to  flags  or  banners  suspended  across  the  street 
is  not  an  illegal  payment  {Stepney,  1886,  4  O'M.  &  H.  39). 

Illegal  Employment. — No  person  may  for  the  purpose  of  promoting  or 
procuring  the  election  of  a  candidate  at  any  election  be  engaged  or  employed 
for  payment,  or  promise  of  payment,  for  any  purpose  or  in  any  capacity 
whatever,  except  for  any  purposes  or  capacities  mentioned  in  Sched.  I. 
Parts  I.  and  II.  of  the  Act  of  1883,  or  except  so  far  as  payment  is  therein 
authorised  (C.  &  I.  P.  P.  Act,  1883,  s.  17  (1)).  Subject  to  such  exception  as 
may  be  allowed  in  pursuance  of  the  Act  (see  post  under  the  head  Belief  from 
THE  Consequences  of  Illegal  Peactices,  etc.),  if  any  person  is  engaged  or 
employed  in  contravention  of  this  section,  either  before,  during,  or  after  an 
election,  the  person  engaging  or  employing  him  is  guilty  of  illegal  employ- 
ment, and  the  person  so  engaged  or  employed  is  also  guilty  of  illegal  em- 
ployment if  he  knew  that  he  was  engaged  or  employed  contrary  to  law 
{ibid.  s.  17  (2)). 

The  Act  allows  the  employment  for  payment  of  one  Election  Agent  (see 
Election  Agent)  ;  in  counties  one  deputy  Election  Agent,  known  as  a  sub- 
agent,  to  act  within  each  polling  station ;  one  polling  agent  in  each  polling 
station ;  and  clerks  and  messengers  limited  in  number  according  to  the 
number  of  electors  in  the  borough,  county,  or  polling  district  (see  Sched.  I. 
Part  I. ;  see  also  Election  Expenses  ;  Elections).  Certain  expenses  also  are 
allowed  to  be  incurred,  some  of  which  involve  the  employment  of  other  persons 
(as  to  what  these  are,  see  Sched.  I.  Part  II. ;  see  also  Election  Expenses). 

The  Act  thus  strictly  limits  the  number  of  persons  whom  it  is  lawful  to 
employ  for  payment  at  an  election,  and  the  employment  of  any  person  for 
payment  beyond  this  limit  is  an  illegal  employment.  So,  therefore,  where 
persons  were  hired  for  payment  to  keep  order  at  election  meetings,  it  was 
held  to  be  an  illegal  employment  (see  Ipswich,  1886,  4  O'M.  &  H.  72),  and 
the  employment  of  canvassers  for  payment  is  an  illegal  employment  (see 
Canvassing). 

The  general  purpose  of  sec.  17  is  to  keep  down  expenditure  by  prohibit- 
ing the  employment  of  a  larger  number  of  persons  than  is  mentioned  in  the 
schedule.  The  section  would  also  probably  prohibit  the  employment  for 
money  of  an  agent  to  perform  additional  duties  to  those  which  are  indicated 
by  his  name  or  by  his  description ;  but  in  order  to  invalidate  an  election 
because  an  agent  has  performed  duties  additional  to  those  for  which  he  is 
expressly  engaged,  the  case  must  be  very  clearly  proved,  and  it  is  evident 
that  it  would  always  be  extremely  difficult  to  establish  a  case  of  that 
description  of  colourable  employment  of  a  man  in  one  capacity  in  order 
that  he  might  perform  duties  in  another  capacity  (see  Elgin  and  Nairn, 
1895,  5  O'M.  &  H.  14).  As  to  a  polling  agent  acting  as  sub-agent,  see 
Elgin  and  Nairn,  1895,  ibid.  13  ;  and  as  to  persons  employed  for  payment 
as  clerks  acting  as  canvassers,  see  Lichfield,  1895,  ibid.  28. 

Illegal  Hiring. — Employment  of  Hackney  Carriages,  etc.,  for  Conveyance 
of  Voters. — A  person  may  not  let,  lend,  or  employ  for  the  purpose  of  the  con- 
veyance of  electors  to  or  from  the  poll  any  public  stage  or  hackney  carriage, 
or  any  horse  or  other  animal  kept  or  used  for  drawing  the  same,  or  any 
carriage,  horse  or  other  animal  which  he  keeps  or  uses  for  the  purpose  of 
letting  out  for  hire.  If  he  lets,  lends,  or  employs  such  carriage,  horse  or 
other  animal,  knowing  that  it  is  intended  to  be  used  for  the  purpose  of  the 
conveyance  of  electors  to  or  from  the  poll,  he  is  guilty  of  an  illegal  hiring 
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(C.  &  I.  P.  P.  Act,  1883,  s.  14  (1)).  And  a  person  may  not  hire,  borrow,  or 
use  for  the  purpose  of  the  conveyance  of  electors  to  or  from  the  poll  any 
carriage,  horse  or  other  animal  which  he  knows  the  owner  thereof  is  pro- 
liibited  to  let,  lend,  or  employ  for  that  purpose ;  if  he  does  so  he  is  guilty 
of  an  iUegal  hu'ing  (ibid.  s.  14  (2)).  But  this  does  not  prevent  a  carriage, 
horse,  or  other  animal,  being  let  to,  or  hired,  employed,  or  used  by  an 
elector,  or  several  electors  at  their  joint  cost,  for  the  purpose  of  being  con- 
veyed to  or  from  the  poll  (ibid.  s.  14  (3)).  And  no  one  is  hable  to  pay  any 
duty  or  to  take  out  a  licence  for  any  carriage  by  reason  only  of  its  being 
used  without  payment,  or  promise  of  payment,  for  the  conveyance  of 
electors  to  or  from  the  poll  at  an  election  (ibid.  s.  14  (4)). 

Where  a  voter  had  driven  to  the  poU  in  a  cab,  paying  notliing  to  the 
thiver,  in  the  absence  of  proof  that  the  voter  knew  that  the  use  of  the  cab 
was  prohibited  by  law  the  Court  held  that  no  breach  of  the  section  had 
been  committed  {Buckrose,  1886,  4  O'M.  &  H.  117). 

A  payment  on  account  of  the  conveyance  of  voters  to  or  from  the  poll 
amounts  to  an  illetjal  practice  (see  ante  \  see  also  Manchester,  1892,  4  O'M. 
&  H.  121). 

Hiring  or  using  Licensed  Premises,  Public  Schools,  etc. — The  hiring  or  use  of 
certain  premises  as  committee  rooms  is  also  an  illegal  hiring,  it  being  pro- 
vided that  (1)  any  premises  on  which  the  sale  by  wholesale  or  retail  of  any 
intoxicating  liquor  authorised  by  a  hceuce,  whether  the  hcence  be  for  con- 
sumption on  or  off  the  premises ;  or  (2)  any  premises  where  any  intoxicating 
liquor  is  sold  or  is  supplied  to  members  of  a  club,  society,  or  association, 
other  than  a  ]^>ermanent  jMjhtical  club ;  or  (3)  any  premises  wherein  refresh- 
ment of  any  kind,  whether  food  or  tbink,  is  ordinarily  sold  for  consumption 
on  the  premises ;  or  (4)  the  premises  of  any  pubUc  elementary  school  in 
receipt  of  an  annual  imrliamentary  grant,  or  any  part  of  any  such  premises, 
may  not  l^e  used  as  a  committee  room  for  the  purpose  of  promoting  or  pro- 
ciuring  the  election  of  a  candidate  at  an  election :  and  if  any  person  hires 
or  uses  any  such  premises  or  any  part  thereof  for  a  committee  room  he  is 
guilty  of  illegal  hiring,  and  the  pei-son  letting  such  premises  or  jKirt,  if  he 
knew  it  was  intended  to  use  the  same  as  a  committee  room,  is  also  guilty  of 
illegal  hiring  (C.  &  I.  P.  P.  Act,  1883,  s.  20).  But  this  does  not  apply  to 
any  part  of  such  premises  which  is  orduiarily  let  for  the  purpose  of 
chambers  or  ofi&ces,  or  the  holding  of  public  meetings  or  of  arbitrations,  if 
such  part  has  a  separate  entrance  and  no  du-ect  communication  with  any 
part  of  the  premises  on  which  any  intoxicating  liquor  or  refreshment  is  sold 
or  supphed  as  aforesaid  {ibid.). 

Where  the  dwelling-house  of  a  schoolmaster  of  a  public  elementary 
school  in  receipt  of  an  animal  parliamentary  grant  had  l>een  used  as  a  com- 
mittee room,  and  it  was  proved  that  the  schocjlroom  and  the  master's  house 
were  severed  in  the  sense  of  the  walls  being  difterent,  but  that  they  were 
lx)th  within  the  same  cm-tilage,  it  was  held  to  Ije  an  illegal  hiring  or  user 
within  the  meaning  of  the  section  {Buckrose, 1886, 4:  O'M.  &  H.  113).  But  where 
a  schoolhouse  and  premises  were  provided  rent  free  by  a  subscriber  to  the 
schools,  who  was  the  owner  of  the  premises  and  paid  the  rates,  it  was  held 
that  the  use  of  the  master's  house  by  a  committee  was  not  iUegal,  as  the 
house  could  not  be  said  to  l>e  part  of  the  premises  of  a  public  elementary 
school,  althougli  tlie  managers  were  in  receipt  of  the  parHameutarv  irrant 
(ibid.  115).  f  i^  .    ^ 

Prosecution  for  Illegal  Practices,  etc.  —  Punishment  of  Illegal 
Practices   on    Summary    Conviction. — Illegal   practices   are   punishable   on 
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summary  conviction,  and  may  be  prosecuted  under  the  Summary  Jurisdic- 
tion Acts  (see  C.  &  I.  P.  P.  Act,  1883,  s.  54  (1)).  And  an  appeal  lies  to 
Quarter  Sessions  against  such  conviction  (ibid.  s.  54  (2)). 

A  person  guilty  of  an  illegal  practice  is,  on  summary  conviction, 
liable  to  a  fine  not  exceeding  £100,  and  is  incapable  during  a  period 
of  five  years  from  the  date  of  his  conviction  of  being  registered  as  an 
elector,  or  voting  at  any  election,  whether  it  be  a  parliamentary  election  or 
an  election  for  a  public  office  held  for  or  within  the  county  or  borough 
in  which  the  illegal  practice  has  been  committed  (ibid.  s.  10 ;  as  to  the 
meaning  of  the  expression  "  public  office,"  see  ibid.  s.  64), 

Any  person  charged  with  an  illegal  practice  may  be  found  guilty  of  that 
offence  notwithstanding  that  the  act  constituting  the  offence  amounted  to  a 
corrupt  practice  (ibid.  s.  52). 

A  person  guilty  of  an  illegal  practice  at  an  election  may  not  vote  at 
such  election,  and  if  he  votes  his  vote  is  void  (ibid.  s.  36). 

Punishment  of  Illegal  Payment,  Employment,  or  Hiring. — The  offences  of 
illegal  payment,  illegal  employment,  and  illegal  hiring  are  also  punishable 
on  summary  conviction,  and  may  be  prosecuted  under  the  Summary  Juris- 
diction Acts  (C.  &  I.  P.  P.  Act,  1883,  s.  54  (1)).  A  person  guilty  of  an 
offence  of  illegal  payment,  employment,  or  hiring  is,  on  summary  conviction, 
liable  to  a  fine  not  exceeding  £100  {ibid.  s.  21  (1)).  An  appeal  lies  to 
Quarter  Session  against  such  a  summary  conviction  {ibid.  s.  54  (2)).  It  is 
also  provided  that  a  candidate  or  an  Election  Agent  of  a  candidate  who  is 
personally  guilty  of  an  offence  of  illegal  payment,  employment,  or  hiring 
shall  be  guilty  of  an  illegal  practice  {;ibid.  s.  21  (2)). 

Any  person  charged  with  illegal  payment,  employment,  or  hiring  may 
be  ft)und  guilty  of  that  offence  notwithstanding  that  the  act  constituting 
the  offence  amounted  to  a  corrupt  or  illegal  practice  {ibid.  s.  52). 

A  person  guilty  of  illegal  payment,  employment,  or  hiring  at  an  election 
may  not  vote  at  such  election,  and  if  lie  votes  his  vote  is  void  {ibid.  s.  36). 

Prosecution  for  Illegal  Practices  before  Election  Court. — As  to  the  attend- 
ance of  tlie  Public  Prosecutor  or  his  representative  at  the  trial  of  an  election 
petition,  and  as  to  his  duties  with  regard  to  the  prosecution  of  offenders,  see 
Election  Petition. 

Where  information  is  given  to  the  Public  Prosecutor  tliat  illegal  practices 
have  i)re vailed  in  reference  to  any  election,  it  is  liis  duty,  subject  to  the 
regulations  mider  the  Prosecution  of  Offences  Act,  1879,  to  make  such 
inquiries  and  institute  such  prosecutions  as  the  circumstances  of  the  case 
appear  to  him  to  require  (C.  &  I.  P.  P.  Act,  1883,  s.  45).  At  the  trial  of  an 
election  petition  it  is  his  duty  to  obey  any  directions  given  by  the  Election 
Court  with  respect  to  the  ])rosecution  of  offenders  {ibid.  s.  43  (1)).  It  is  also 
his  duty,  without  any  direction  from  the  Election  Court,  if  it  a|)pears  to  him 
that  any  person  who  has  not  received  a  certificate  of  indemnity  has  been 
guilty  of  an  illegal  practice,  to  prosecute  such  ])erson  for  the  offence  before 
the  Election  Court,  or,  if  he  thinks  it  expedient,  before  any  other  competent 
Court  {ibid.  s.  43  (3);  see  also  ibid.  s.  57  (1);  Ipswich,  1886,  4  O'M.  &  H. 
75  ;  West  Belfast,  1886,  ibid.  109).  Where  a  person  is  prosecuted  before  an 
Election  Court  and  he  appears  before  the  Court,  the  Court  nmst  proceed  to 
try  him  summarily  for  the  offence,  and  lie  is,  if  convicted  thereof  u])on  such 
trial,  subject  to  the  same  incapacities  as  he  is  subject  to  upon  conviction  for 
the  offence,  and  further  mav  be  adjudged  by  the  Court  to  pav  such  fine  us 
is  fixed  by  the  Act  for  the  offence  (C.  &  I.  P.  P.  Act,  1883,  s.  43  (4)). 

Where  a  person  so  prosecuted  does  not  appear  before  the  Election  Court, 
or  if  the  Court  thinks  it  expedient  in  the  interests  of  justice  that  he  should 
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l)e  tried  before  some  other  Court,  it  may,  if  of  opinion  that  the  evidence  is 
sufficient,  order  him  to  be  prosecuted  before  a  Court  of  summary  jurisdic- 
tion for  the  oflence  (see  ibid.  s.  43  (5)  and  (6)). 

A  proceeding  against  a  person  in  respect  of  an  illegal  practice  or  any 
other  election  offences  must  l)e  commenced  within  one  year  after  the  offence 
was  conunitted,  or  if  it  was  committed  in  reference  to  an  election  with 
respect  to  which  an  inquiiy  is  held  by  Election  Commissioners,  within  one 
year  of  the  commission  of  the  offence,  or  within  three  weeks  after  the  report 
of  such  Commissioners,  whichever  period  last  expires ;  but  in  any  case  within 
two  years  after  the  offence  was  committed  (ibid.  s.  51  (1)).  The  time  so 
limited  by  sec.  51  is  in  the  case  of  any  proceeding  imder  the  Smnmary  Jiu-is- 
diction  Acts  for  any  such  offence,  whether  before  an  Election  Court  or  other- 
wise, to  be  substituted  for  any  limitation  of  time  contained  in  such  Acts  (ibid.). 

Prosecvtim  by  Attorney-General. — An  Election  Court  or  Election  Com- 
missioners when  reporting  that  certain  persons  have  been  guilty  of  any 
illegal  practice  (see  pod  under  the  head  Kepokt  of  Election  Court  or 
Commissioners  as  to  Illegal  Practices)  nuist  report  whether  those 
l>ersons  have  or  have  not  been  fm-nished  with  certificates  of  indemnity,  and 
the  report  must  be  laid  before  the  Attorney-General,  accompanied  in  the  case 
of  the  Commissioners  with  the  evidence  on  which  it  was  based,  with  a  view 
to  his  instituting  a  prosecution  against  such  persons  as  have  not  received 
certificates  of  indemnity  if  the  evidence  should  in  his  opinion  be  sufficient 
to  support  a  prosecution  (C.  &  I.  P.  P.  Act,  1883,  s.  60). 

A  person  who  has  received  a  certificate  of  indemnity  is  exempt  from 
prosecution  for  any  election  offence  committed  l^y  him  before  the  date  of 
the  certificate,  and  if  any  such  prosecution  lie  instituted  against  him  the 
Com't  havmg  cognisance  of  the  case  must,  on  proof  of  the  certificate,  stay 
the  proceeding,  and  may  in  their  discretion  award  liim  costs  (ihid. 
s.  59  (2)).  .  But  a  pei'son  receiving  a  certificate  of  mdemnity  is  not  reheved 
from  any  incapacity  or  from  any  proceeding  to  enforce  such  incapacity 
other  than  a  criminal  prosecution  (ibid.  s.  59  (3)).  See  fiu-ther  the  article 
Election  Petition. 

PiEPORT  OF  Election  Court  or  Commissioners  as  to  Illegal  Practices. 
— Report  of  Election  Court.  —  "Where  any  charge  is  made  in  an  election 
petition  of  any  illegal  practice  having  l>een  committed  at  the  election,  upon 
the  trial  of  the  election  petition  the  Election  Court  must  report  in  writing 
to  the  Speaker  as  follows : — (1)  Whether  any  illegal  practice  has  or  has  not 
Ijeen  proved  to  have  l^een  committed  by  or  with  the  knowledge  and  consent 
of  any  candidate  at  the  election,  and  the  nature  of  such  illegal  practice ; 
(2)  the  names  of  all  j)ersons,  if  any,  who  have  been  proved  at  the  trial  to 
have  been  guilty  of  any  illegal  practice :  (3)  whether  illegal  practices  have, 
or  whether  there  is  reason  to  believe  that  illegal  practices  have,  extensively 
prevailed  at  the  election  to  which  the  petition  relates :  and  (4)  whether  any 
candidate  at  the  election  has  been  guilty  h\  his  agents  of  any  illegal 
practice  in  reference  to  the  election  (see  the  Parhamentarv  Elections  Act, 
1868,  31  &  32  Vict.  c.  125,  s.  11  (14),  as  extended  to  illegal  practices  by 
the  Corrupt  and  Illegal  Practices  Prevention  Act,  1883,  s.  11 ;  see  also 
Election  Petition). 

This  report  must  be  imder  the  hands  of  both  judges,  and  if  the  judges 
differ  as  to  the  subject  of  a  report  to  the  Speaker  they  must  certify  that 
difference,  and  make  no  report  on  the  subject  on  which  they  differ  (see  the 
Parhamentarv  Elections  and  Corrupt  Practices  Act,  1879,  42  &  43  Vict, 
c.  75,  s.  2). 
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The  following  consequences  ensue  upon  the  report  by  the  Election  Court 
to  the  Speaker.  If  the  report  is  that  any  illegal  practice  has  l)een  proved 
to  have  been  coniniitted  in  reference  to  the  election  by  or  with  the  know- 
ledge and  consent  of  any  candidate  at  the  election,  that  candidate  is  not  to 
be  capable  of  being  elected  to  or  sitting  in  the  House  of  Commons  for  the 
county  or  borough  for  seven  years  next  after  the  date  of  the  report,  and  if 
he  has  been  elected  his  election  is  to  he  void :  and  he  is  further  to  be  sub- 
ject to  the  same  incapacities  as  if  at  the  date  of  the  report  he  had  been 
convicted  of  such  illegal  practice  (C.  &  I.  P.  P.  Act,  1883,  s.  11).  If  the 
report  is  that  a  candidate  at  the  election  has  been  guilty  by  his  agents  of 
any  illegal  practice  in  reference  to  the  election,  that  candidate  is  not  to  be 
capable  of  being  elected  to  or  sitting  in  the  House  of  Commons  for  the  county 
or  borough  during  the  Parliament  for  which  the  election  was  held,  and  if  he 
has  been  elected  his  election  is  to  l)e  void  (ibid.). 

Report  of  Election  Commisdoneis. — Where  a  joint  address  of  l)oth  Houses 
of  Parliament  represents  to  the  Crown  that  an  Election  Court  has  reported 
to  the  Speaker  that  illegal  practices  have,  or  that  there  is  reason  to  believe 
that  illegal  practices  have,  extensively  pre\'ailed  at  an  election  in  any 
county  or  borough,  Election  Commissioners  may  l)e  appointed  to  make 
inquiry  into  the  existence  of  such  illegal  practices,  and  to  report  as  to  the 
same  (see  the  Election  Connnissioners  Act,  1852,  15  &  16  Vict.  c.  57, 
amended  by  the  Parliamentary  Elections  Act,  1868,  and  extended  to 
include  illegal  practices  by  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883,  s.  12 ;  see  also  Election  Commissionp^ks). 

Consequences  of  Report  of  Election  Court  or  Commissioners. — Every  person 
who  is  reported  by  any  Election  Court  or  Election  Connnissioners  to  have 
1)een  guilty  of  any  illegal  })ractice  at  an  election  is,  whether  he  obtained  a 
certificate  of  indemnity  or  not,  sul»ject  to  the  same  incapacity  as  he  would 
1)6  subject  to  if  he  had  at  the  date  of  such  election  been  convicted  of  the 
offence  of  which  he  is  reported  to  have  l>een  guilty  (C.  &  I.  P.  P.  Act,  1883, 
s.  38  (5)).  But  a  report  of  any  Election  Commissioners  inquiring  into  an 
election  for  a  county  or  borough  is  not  to  avoid  the  election  of  any 
candidate  who  has  been  declared  by  an  Election  Court  on  the  trial  of  a 
petition  res])ecting  such  election  to  have  been  duly  elected,  or  render  him 
incapable  of  sitting  in  the  House  of  Commons  for  the  said  county  or 
borough  during  the  Parliament  for  which  he  was  elected  (ibid.). 

It  should  be  <^l)served,  however,  that  before  any  person,  other  than  a 
party  to  an  election  ])etition  or  a  candidate  on  behalf  of  whom  the  seat 
is  claimed  by  an  election  petition,  is  reported  by  an  Election  Court,  and 
before  any  person  is  reported  l)y  Election  Commissioners,  to  have  been 
guilty  at  an  election  of  any  illegal  practice,  the  Court  or  Connnissioners,  as 
the  case  may  be,  must  cause  notice  to  be  given  to  such  person,  and  if  he 
appears  in  ])ursuance  of  the  notice  must  give  him  an  opportunity  of  being 
heard  l)y  himself  and  of  calling  evidence  in  his  defence  to  show  cause  why 
he  should  not  be  so  reported  (ibid.  s.  38  (1) ;  see  also  R.  v.  Mansel  Jones, 
1889,  23  Q.  B.  D.  20  ;  Hexham,  1892,  Day's  El.  Cas.  78  ;  Rochester,  1892, 
ibid. ;  and  see  the  articles  Election  Commlssioneijs  ;  Election  Petition). 
And  any  person  reported  by  Election  Commissioners  to  be  guilty  of  illegal 
]>ractices  may  appeal  against  such  report  to  the  next  Assize  Court  (see 
C.  &  I.  P.  P.  Act,  1883,  s.  38  (2) ;  see  also  Election  Commirsioneks). 

Relief  from  the  Consequences  of  Illegal  Pkactices,  Payment, 
Employment,  ok  Hiking. — Relief  may  be  obtained  on  application  to  the 
High   Court  or  an   Election    Court    from    the    consequences    of   illegal 
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practices,  illegal  payment,  employment,  or  hiring,  where  tlie  offence 
was  committed  inadvertently  or  accidentally,  and  not  from  any  want 
of  good  faith.  Thus  it  is  provided,  by  sec.  23  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  that  where  on  application  made  it  is 
shown  to  the  High  Court  or  an  Election  Court  by  such  evidence  as 
seems  to  the  Court  sufficient  (1)  that  any  act  or  omission  of  a  candidate 
at  an  election,  or  of  his  Election  Agent,  or  of  any  other  agent  or  person, 
would,  by  reason  of  being  a  payment,  engagement,  employment,  or 
contract,  in  contravention  of  the  Act,  or  being  the  payment  of  a  sum 
or  the  incurring  of  expense  in  excess  of  any  maximum  amoimt  allowed 
by  the  Act,  or  of  otherwise  being  in  contravention  of  any  of  the  pro- 
visions of  the  Act,  be  an  illegal  practice,  payment,  employment,  or 
hiring ;  and  (2)  that  such  act  or  omission  arose  from  inadvertence,  or  from 
accidental  miscalculation,  or  from  some  other  reasonable  cause  of  a  like 
nature,  and,  in  any  case,  did  not  arise  from  any  want  of  good  faith ;  and 
(3)  that  such  notice  of  the  application  has  been  given  in  the  county  or 
borough  for  which  the  election  was  held  as  to  the  Court  seems  fit ;  and  under 
the  circumstances  it  seems  to  the  Court  to  be  just  that  the  candidate,  and 
the  Election  Agent,  or  other  agent  and  person,  or  any  of  them,  should  not 
be  subject  to  any  of  the  consequences  under  the  Act  of  the  said  act  or 
omission,  the  Court  may  make  an  order  allowing  such  act  or  omission  to  be 
an  exception  from  the  provisions  of  the  Act  which  would  otherwise  make 
the  same  an  illegal  practice,  payment,  or  hiring,  and  thereupon  such 
candidate,  agent,  or  person  is  not  to  be  subject  to  any  of  the  consequences 
under  the  Act  of  the  act  or  omission. 

As  to  the  practice  in  applications  for  relief,  and  as  to  the  decisions  with 
regard  to  the  granting  of  rehef,  see  the  article  Eelief. 

On  the  trial  of  an  election  petition  the  Election  Court  may,  under  certain 
circumstances,  make  a  report  exonerating  the  candidate  in  cases  of  illegal 
practices  committed  by  his  agents.  Where  the  Election  Court  reports  that 
a  candidate  has  been  guilty,  by  his  agents,  of  illegal  practices,  and  further 
reports  that  the  candidate  has  proved  to  the  Court  that  no  corrupt  or 
illegal  practice  was  committed  at  the  election  by  him  or  his  Election  Agent, 
and  that  the  illegal  practices  mentioned  in  the  report  were  committed 
contrary  to  his  or  his  Election  Agent's  orders,  and  without  their  sanction 
or  connivance,  and  that  he  and  his  Election  Agent  took  all  reasonable  means 
for  preventing  the  commission  of  corrupt  and  illegal  practices  at  the 
election,  and  that  the  offences  mentioned  in  the  report  were  of  a  trivial, 
unimportant,  and  limited  character,  and  that  in  all  other  respects  the 
election  was  free  from  any  corrupt  or  illegal  practice  on  the  part  of  such 
candidate  and  of  his  agents,  then  his  election  will  not,  by  reason  of  the 
offences  mentioned  in  the  report,  be  void,  nor  will  he  be  subject  to  any 
incapacity  (see  C.  &  I.  P.  P.  Act,  1883,  s.  22).  For  further  information  on 
this  subject,  see  Eelief. 

11.  ILLEGAL  PEACTICES  AT  MUNICIPAL  AND 
OTHEE  ELECTIONS. 

Municipal  Elections. — The  offences  of  illegal  practices,  iUegal  pay- 
ment, employment,  and  hiring  at  municipal  elections  are  created  and 
defined  by  the  Municipal  Elections  (Corrupt  and  Illegal  Practices)  Act, 
1884,  47  &  48  Vict.  c.  70.  The  provisions  of  that  statute  with  regard  to 
illegal  practices  are,  to  a  large  extent,  simply  a  re-enactment  of  the  Corrupt 
and  IUegal  Practices  Act,  1883.  The  law  with  regard  to  illegal  practices 
and  illegal  payment,  employment,  and  hiring  at  municipal  elections   is. 
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therefore,  to  a  great  extent  the  same  as  at  parliamentary  elections.  At  a 
municipal  election,  however,  no  sum  may  be  paid  and  no  expense  may  l)e 
incurred  by  or  on  behalf  of  a  candidate,  whether  before,  during,  or  after 
an  election,  on  account  of  or  in  respect  of  the  conduct  or  management  of 
such  election,  except  at  the  election  of  councillors,  and  except  in  the 
case  of  a  municipal  election  in  the  City  of  London  (see  M.  E.  (C.  &  I.  P.) 
Act,  1884,  ss.  5  (1)  and  35 ;  see  also  Election  Expenses).  Any  candidate, 
or  agent  of  a  candidate,  or  person  who  knowingly  acts  in  contravention 
of  this  section  (s.  5)  is  guilty  of  an  illegal  practice  (ibid.  s.  5  (2)). 

The  penalty  for  illegal  practices  and  for  illegal  payment,  employment, 
and  hiring  at  municipal  elections  is  the  same  as  at  parliamentary  elections 
(see  ibid.  ss.  7  and  17). 

An  illegal  XJi'^ictice  within  the  meaning  of  the  Municipal  Elections 
(Corrupt  and  Illegal  Practices)  Act,  1884,  is  (see  s,  8  (1)  of  that  Act)  to  be 
deemed  to  be  an  offence  against  Part  IV.  of  the  Municipal  Corporations 
Act,  1882,  and  a  petition  alleging  such  illegal  practice  may  be  presented 
and  tried  accordingly  (see  Election  Petition). 

On  the  trial  of  a  municipal  election  petition,  the  report  as  to  illegal 
practices  committed  by  a  candidate  or  his  agents  must  be  made  by 
the  Election  Court  to  the  High  Court  (M.  E.  (C.  &  I.  P.)  Act,  1884, 
s.8(2)). 

A  municipal  election  will  be  avoided  by  the  extensive  prevalence  of 
illegal  practices,  it  being  provided  that  where,  upon  the  trial  of  an  election 
petition  respecting  a  municipal  election  for  a  borough  or  ward,  it  is  found 
by  the  Election  Court  that  illegal  practices  or  offences  of  illegal  payment, 
employment,  or  hiring,  committed  in  reference  to  such  election,  for  the 
purpose  of  promoting  the  election  of  a  candidate  at  that  election,  have  so 
extensively  prevailed  that  they  may  be  reasonably  supposed  to  have  affected 
the  result  of  that  election,  the  Election  Court  must  report  such  finding  to 
the  High  Court;  and  the  election  of  such  candidate,  if  he  has  been 
elected,  is  to  be  void,  and  he  is  not,  during  the  period  for  which  he  was 
elected  to  serve,  or  for  which,  if  elected,  he  might  have  served,  capable  of 
being  elected  to  or  holding  any  corporate  office  in  the  borough  (ibid.  s.  18). 

As  to  the  application  of  the  Act  of  1884  to  municipal  elections  in  the 
City  of  London,  see  ibid.  s.  35. 

The  provisions  of  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1895,  under  which  the  making  or  publishing  of  any  false  statement  of 
fact  in  relation  to  the  personal  character  or  conduct  of  a  candidate  at  a 
parliamentary  election  is  an  illegal  practice  (see  ante)  are  limited  to  parlia- 
mentary elections,  and  do  not  extend  to  municipal  or  other  elections. 

School  Board  Elections,  etc. — The  provisions  of  the  Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  with  regard  to  illegal 
practices  at  municipal  elections,  are,  subject  to  the  necessary  modifications, 
extended  to  elections  of  members  of  Local  Boards,  Improvement  Com- 
missioners, Poor  Law  Guardians,  and  School  Boards ;  and  petitions  may  be 
presented  and  tried,  and  offences  prosecuted  and  punished,  and  incapacities 
incurred  in  reference  to  each  of  such  elections  accordingly  (Municipal 
Elections  (Corrupt  and  Illegal  Practices)  Act,  1884,  s.  36  and  Sched.  I.). 

County  Council  Elections. — The  same  provisions,  subject  to  the 
necessary  modifications,  are  applied  to  County  Council  elections  by  the 
Local  Government  Act,  1888,  51  &  52  Vict.  c.  41,  s.  75  (see  Fx  parte 
Walker,  1889,  22  (^  B.  D.  384). 
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Pakish  Council  Elections,  etc. — The  same  provisions  are  also  ex- 
tended by  the  Local  Government  Act,  1894,  56  &  57  Vict.  c."7o,  s.  48  (3) 
and  (8)),  to  Parish  Coimcil  elections  and  other  elections  under  that  Act, 
subject  to  adaptations,  alterations,  and  exceptions,  made  by  rules  framed 
under  the  Act. 

See  also  Agency  (Election);  Candidate;  Canvassing;  Corrupt 
Practices  :  Election  Agent  :  Election  CoinnssiONERS ;  Election 
Expenses  ;  Election  Petition  :  Elections  ;  Eelief  ;  Registration  ; 
Returning  Officer;  Scrutes^y;  etc. 

[Authorities. — Leigh  and  Le  Marchant,  Law  of  Elections,  4th  ed.,  1885  : 
Mattinson  and  ^Macaskie,  Lmv  relating  to  Corrupt  and  Illegal  Practices,  3rd 
ed.,  1892 :  Rogers  on  Elections,  17th  ed.,  vol.  ii.  (Parliamentary),  1895, 
vol.  iii.  (Municipal,  etc.),  1894.] 


Illness. — The  meaning  of  "illness"  comes  into  question  in  law  in 
several  connections,  e.g.  what  degree  of  illness  lets  in  proof  of  depositions  at 
common  law  and  by  statute :  when  the  illness  of  a  witness  is  sufficient 
ground  for  the  postponement  of  a  trial.  The  subject  is  usually  and  more 
properly  discussed  under  the  heading  Sickness,  to  which  the  reader  is 
referred.  As  to  the  effect  of  illness  on  the  performance  of  a  contract,  see 
Contract,  vol.  iiL  at  p.  348. 


Illusory  Appointments. — The  first  statutory  alteration  of 
the  law  relating  to  illusory  appointments  was  made  in  1830  by  the  Act  11 
Geo.  IV.  and  1  Will.  iv.  c.  43.  It  is  entitled  "  an  Act  to  amend  the  law  relating 
to  illusory  appointments."  It  enacted  that  no  appointment  which  from  and 
after  the  passing  of  the  Act  shovdd  be  made  in  exercise  of  a  power  should 
be  impeached  in  equity  or  at  law  as  illusory  by  reason  of  gi^'ing  only  an 
unsubstantial  or  nominal  share  to  any  object  of  the  power.  It  provided, 
however,  that  nothing  in  the  Act  should  prejudice  or  affect  any  provision 
in  any  deed,  will,  or  other  instnmient  creating  the  power  which  declared 
the  amount  of  the  share  from  which  no  object  of  the  power  should  be 
excluded ;  nor,  on  the  other  hand,  should  anything  in  the  Act  contained  be 
deemed  to  give  any  other  validity,  force,  or  effect  to  any  appointment  than 
such  appointment  would  have  had  if  a  substantial  share  of  the  property 
affected  by  the  power  had  been  thereby  appointed  to,  or  left  unappointed 
to  devolve  upon,  any  object  of  the  power.  The  enactments  are  retrospective 
and  apply  to  powers  in  esse  at  the  time  of,  but  executed  after,  the  passing 
of  the  Act  (Reid  v.  Beid,  1858,  25  Beav.  469). 

According  to  the  old  law,  where  a  power  of  appointment  was  given  to 
A.  to  appoint  among  a  class  in  such  shares  as  A.  should  dii-ect,  the  presumed 
intention  of  the  donor  of  the  power  was  to  give  an  actual  and  substantial 
share  to  each  of  the  objects  of  the  power.  A.,  the  appointor,  could  not,  in 
exercising  the  power,  exclude  any  one  of  the  class — this  woidd  be  an 
exclusive  appointment  and  bad  (see  Bulteel  v.  Flummer,  1870,  L.  R.  6  Ch, 
160).  The  whole  theory  is  tersely  stated  by  Jessel,  M.  R.,  in  his  judgment 
in  Gainsford  v.  Dunn,  1874,  L.  R.  17  Eq.  405.  Speaking  of  this  interpreta- 
tion of  the  intention,  he  says :  "  That  was  not  according  to  the  literal  wording 
of  the  power,  but  it  made  sense  of  it ;  because  if  the  appointment  of  a 
farthing  would  do,  then  on  the  principle  of  de  minimis  non  curat  lex  it 


314  ILLUSTEATIONS 

would  make  every  iion -exclusive  power  an  exclusive  power.  However,  that 
doctrine  was  found  inconvenient.  .  .  ."  The  inconvenience  arose  from  the 
obvious  reason  that  it  was  impossible  to  determine  without  litigation  what 
precise  amount  was  or  was  not  a  substantial  sum  in  accordance  with  the 
presumed  intention  of  the  donor  of  the  power.  The  Act  therefore  put  the 
question  aside  by  making  any  share,  though  purely  nominal,  sufficient  to 
make  the  exercise  of  the  power  non-exclusive.  The  process  of  reasoning 
that  inspired  this  statutory  change  seems  to  have  been  that  the  practical 
exclusion  of  an  object  could  not,  like  the  total  exclusion,  owe  its  origin  to 
an  oversight  or  omission  on  the  part  of  the  appointor,  and  therefore  it  was 
not  a  proper  case  for  any  interference  by  a  Court  of  equity.  "  One  would 
have  imagined,"  says  Jessel,  ]\I.  E.,  in  the  case  quoted,  "  that  the  reasonable 
mode  of  altering  the  law  would  have  been  to  make  every  power  of  appoint- 
ment exclusive,  unless  the  author  of  the  settlement  had  pointed  out  the 
minimum  share  which  every  object  was  to  get,"  instead  of  allowing  an 
appointment  to  be  impeached  because  the  appointor  omitted  to  appoint  the 
necessary  farthing.  In  the  same  year,  1874,  the  Statute  37  &  38  Vict.  c.  37 
rectified  the  anomaly  by  enacting  that  no  appointment  which,  from  and 
after  the  passing  of  the  Act,  shall  be  made  in  exercise  of  a  power  of  appoint- 
ment, shall  be  invalid  at  law  or  equity  on  the  ground  that  any  object  of 
such  power  has  been  altogether  excluded,  but  every  such  appointment  shall 
be  valid  and  effectual,  notwithstanding  that  any  one  or  more  of  the  objects 
sliall  not  thereby,  or  in  default  of  appointment,  take  a  share  or  shares  of 
the  property  subject  to  the  power.  But  the  provisions  of  the  Act  are  not  to 
prejudice  or  affect  any  declaration  in  a  deed,  will,  or  other  instrument  fixing 
the  amount  or  the  share  or  shares  from  which  no  object  of  the  power  shall  be 
excluded,  or  some  one  or  more  object  or  o1>jects  of  it  shall  not  be  excluded. 


Illustrations. — For    the    law  of  copyright   in   engravings   and 
other  illustrations,  see  title  Copyhight. 


Illustrious — A  title  of  honour  bestowed  by  the  Eoman  Emperors 
on  officers  of  the  Empire  of  the  highest  rank ;  and  applied  in  later  times 
as  a  prefix  to  the  other  designations  of  royal  princes  and  certain  other 
dignitaries.     See  Eminence  ;  Excellency  ;  Highness. 


Ima.g'es  in  Churches  include  paintings,  pictures,  and  painted 
windows,  but  monuments,  symbols,  and  ornaments  are  not  included  (see 
Ornaments  Eubric).  An  image  is  something  representing  a  corporeal 
subject,  or,  according  to  Dr.  Lushington,  "a  representation  of  anything 
that  has,  is,  or  might  be  supposed  to  live."  Whether  an  image  is  lawful  or 
not  depends  on  the  facts  of  each  particular  case.  A  statute  (3  &  4  Edw.  vi. 
c.  10  (1549)),  still  in  force,  ordered  them  all  to  be  destroyed ;  but  the  law 
as  laid  down  by  the  Privy  Council  is  that  images  are  lawful  if  set  up  for 
the  purpose  of  decoration  only  and  where  they  are  not  likely  to  lead  to 
superstitious  reverence. 

The  earliest  legal  references  to  the  subject  are  at  General  Councils  or 
Synods  of  the  Church  in  a.d.  787  at  Nice,  and  in  a.d.  816  at  a  Synod  held 
under  Wilfred,  Archbishop  of  Canterbury,  See  also  Ancient  Constitutions 
of  liobert  Winchelsea,  Archbishop  of  Canterbury  (1305),  and  of  Thos. 
Arundel,  Archbishop  of  Canterbury  (1408),  relating  to  their  use  (Gibs.  Cod.). 
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Xo.  22  of  the  Thirty-niue  Articles  to  which  the  clergy  of  the  Church  of 
England  by  13  Eliz.  c.  12  (1562)  have  to  subscribe,  has  it  that  the  Eomish 
doctrines  (among  other  things)  concerning  the  worshipping  and  adoration  of 
images  are  repugnant  to  Scripture.  The  first  case  on  the  subject  is  a  case 
often  refeiTcd  to  in  early  cases  and  called  Prickett's  case,  1600,  in  the  reign 
of  Elizabeth,  and  that  case  and  two  cases  reported  (Godb.  279  and  Xoy  104) 
in  James  i.'s  reign,  decide  that  it  is  unlawful  to  break  or  deface  any  super- 
stitious pictures  in  any  AMindow  in  any  church  or  aisle,  unless  it  be  by  the 
ordinary,  or  with  the"  licence  of  the  ordinary.  Sherfield,  the  recorder  of 
Shrewsbury,  was  tried  and  competed  (1632)  of  breaking  a  painted  glass 
window  in  the  Church  of  St.  Edmunds  in  that  city,  which  represented  God 
the  Father,  his  defence  being  justification  of  his  act  (3  St.  Tri.  519). 

In  an  unreported  case  (1684) — Cockr  v.  Tallcnt — referred  to  on  p.  330 
in  the  case  of  Boyd  v.  PhiUpotts  (1874,  L.  E.  4  Ad.  &  Ec.  297),  the  then  Dean 
of  Arches  decided  that  a  faculty  "for  the  better  ornamentation  of  the 
church  at  ^loulton,  the  erection  of  images  of  the  apostles  therein,"  had 
legally  l>een  granteil  by  the  surrogate  of  the  chancellor  of  the  diocese  of 
Lincoln,  and  subsequently  wi-ongly  revoked  by  the  chancellor.  The  present 
painted  east  window  of  St.  Margaret's  Church,  Westminster  (1761),  was 
vehemently  though  unsuccessfully  opposed,  on  the  ground  that  thereon  "  is 
represented  one  or  more  superstitious  pictures,  and,  more  particularly,  the 
painted  image  of  Christ  ujjon  the  Cross." 

There  seems  to  have  been  no  other  case  until  1874  {Boyd  v.  PhiUpotts, 
ubi  siqyra),  when  the  reredos  m  the  cathedral  at  Kxeter,  erected  by  the 
dean  and  chapter,  was  questioned — a  carved  stone  structure  sculptured  to 
represent  in  bas-relief  the  ascension,  the  transfiguration,  and  the  descent  of 
the  Holy  Ghost  on  the  day  of  Pentecost,  figures  of  angels,  the  screen  sur- 
momited  by  a  cross.  The  Bishop  of  Exeter  held  the  same  to  be  illegal.  The 
Court  of  Arches  held  the  same  to  be  legal,  and  that  if  it  were  illegal, 
the  bishop  could  not  order  it  to  l»e  removed.  In  Clifton  v.  Ridsdale  (1  P.  & 
D.  316) — known  as  the  Folkestone  case — a  crucifix  of  metal  in  fidl  relief 
standing  on  the  top,  in  the  centre  of  a  screen  of  open  ironwork  at  the 
entrance  of  the  chancel  of  a  church,  turned  towards  the  congi'egation,  was 
held  as  not  being  an  architectural  decoration,  but  as  being  in  danger  of 
being  an  object  of  superetitious  reverence,  to  be  unlawful :  and  in  the  samo 
judgment  Lord  Penzance  considered  pictures  of  stations  of  the  Cross, 
vmlawful,  being  connected  with  a  set  of  devotions  wliich  he  considered 
superstitious.  The  Privy  Council  upheld  the  decision  as  to  the  removal  of 
the  metal  crucifix.  In  the  Denbigh  case  {Hughes  v.  Edvmrdes,  1877,  2  P. 
D.  361),  the  bishop  of  the  diocese  refused  to  consecrate  a  church  until  the 
centre  compartment  of  a  reredos  had  been  removed,  which  consisted  of  a 
scidptured  panel  representing  the  ciiicifixion,  the  figure  of  our  Sa\*iour  on 
the  Cross,  the  figures  of  St.  John  and  the  three  Marys  on  either  side,  all  in 
high  relief.  The  Court  of  Arches,  on  a  petition  after  consecration,  ordered 
the  same  to  be  restored.  The  law  on  the  subject  is  most  likely  now  settled 
by  the  latest  case  (1889),  P.  v.  The  Bishop  of  London  (24  Q.  B.  D.  213), 
known  as  the  St.  Paul's  Reredos  case.  The  dean  and  chapter  of  the 
cathedral  ha\'ing  set  up  a  reredos,  comprising  a  figure  5  ft.  high  of  oui- 
Lord  upon  the  Cross,  conspicuously  above  the  communion  table,  a  figure 
5  ft.  6  in.  high  of  the  Vu-gin  with  the  Child  in  her  arms,  conspicuously 
above  the  figure  of  our  Lord,  the  bishop  in  accordance  with  sees.  8  and  9 
of  the  Pubhc  Worship  Regulation  Act,  1874  (37  &  38  Vict.  c.  85), 
ha\-ing  "  considered  the  whole  circumstances  of  the  case,"  was  of 
opinion   that  proceedings    should    not    be   taken,  as   the   main   question 
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of  the  principle  at  issue  had  ah-eady  heen  decided  in  PMllpotts  v.  Boyd  {uhi 
supra),  it  appearing  impossible  to  say  that  the  difference  between  the  two 
erections  was  of  grave  importance,  or  that  one  offered  temptations  to  idolatry 
and  the  other  not.  The  Court  of  Appeal  held  that  the  bishop  had  not 
declined  the  jurisdiction  given  him  by  the  Public  Worship  Eegulation  Act, 
and  that  he  had  full  discretion  and  power  over  the  matter. 


Imbecile. — See  Idiot,  and,  as  to  the  legal  signification  of  the  state 
Imbecility,"  Lunacy. 


Irnita.tion. — This  word  is  a  term  of  art  in  various  branches  of 
industrial  property,  e.g.  Copyright,  Designs,  Patents,  Trade  Marks,  to 
which  headings  reference  may  be  made  for  the  statutory  provisions  and 
cases  on  the  subject.     See  also  Calculated  to  Deceive. 


Immediate— 

Approacli. — Where  a  railway  company,  in  carrying  its  line  over  a  high- 
way by  means  of  a  bridge,  slopes  away  the  road  on  each  side  of  the  bridge 
to  give  it  the  requisite  height,  the  road  thus  sloped  is  not  an  "  immediate 
approach  "  or  a  "  necessary  work  connected  "  with  the  bridge  within  the 
meaning  of  sec.  46  of  the  Kail  way  Clauses  Act,  1845,  so  as  to  impose  upon 
the  railway  company  the  obligation  of  maintaining  the  same  (  Waterford  and 
Limerick  Bwy.  Co.  v.  Kearney,  1860,  12  Ir.  C.  L.  K.  224;  Fosberry  v. 
Waterford  and  Limerick  Rwy.  Co.,  1862,  13  Ir.  C.  L.  E.  494;  followed  in 
Ijondon  and  JVorth-JVestern  Bwy.  Co.  v.  Skerton,  1864,  5  B.  &  S.  559). 

Arrest. — A  person  is  "  immediately  apprehended  "  within  the  meaning 
of  sec.  103  of  the  Larency  Act,  1861,  if  he  is  arrested  "  then  and  there,"  or  if 
that  is  impossible,  in  a  pursuit  immediately  set  on  foot  {Griffith  v.  Taylor, 
1876,  2  C.  P.  D.  194,  202).      See  Arkkst. 

Expectancy. — In  Westcar  v.  Wcstcar,  1856,  21  Beav.  328,  where  the 
Court  had  to  construe  a  will  by  which  tiie  testator  directed,  inter  alia,  that 
the  income  of  certain  trust  moneys  should  belong  "  to  the  person  for  the  time 
being  entitled  in  immediate  expectancy,"  Sir  John  Eomilly,  M.  R,  said :  "  I 
think  the  person  entitled  in  immediate  expectancy  is  he  who,  if  he  lives  long 
enough,  will  be  first  entitled  to  have  the  possession  of  the  property." 

Possession. — An  offer  to  grant  a  lease  with  "  immediate  possession  if 
required  "  does  not  point  out  the  commencement  of  the  term  {Bock  Tor tl and 
Cement  Co.  v.  Wilson,  1882,  52  L.  J.  Ch.  214). 


Immediately. — This  word  means  such  convenient  thue  as  is 
reasonably  requisite  for  doing  the  particular  thing  {Fyhus  v.  Mitford,  1673, 
2  Lev.  77 ;  see  also  B.  v.  Francis,  1735,  Ca.  temp.  Hardwicke,  115 ;  Toms  v. 
Wilson,  1863,  32  L.  J.  Q.  B.  33,  382),  that  is,  with  all  convenient  speed 
{Thompson  v.  Gibson,  1841,  8  Mee.  &  W.  281).  "  It  is  impossible  to  lay  down 
any  hard-and-fast  rule  as  to  what  is  the  meaning  of  the  word  '  innnediately ' 
in  all  cases.  The  words  '  forthwith '  and  '  immediately  '  have  the  same 
meaning.     They  are  stronger  than   the   expression   '  within  a   reasonable 
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time/  and  imply  prompt,  vigorous  action,  without  any  delay,  and  whether 
there  has  been  such  action  is  a  question  of  fact,  haWng  regard  to  the  cir- 
cumstances of  the  particular  case  "  (per  Cockburn,  C.J.,  in  E.  v.  Berkshire 
Justices,  1878,  -i  Q.  B.  J).  471 :  see  also  B.  v.  Asian,  1850,  19  L.  J.  M.  C. 
236 ;  and  In  re  Blues,  1855,  5  El.  «S:  Bl.  291). 

Wliere  a  person  is  found  committing  any  oflence  pimishable  hj  the 
Larceny  Act,  1861  (except  the  offence  of  angling  in  the  daytime),  he  may 
be  "  immediately  apprehended "  without  a  warrant  by  any  person  and 
taken  before  a  magistrate  (s.  103).  The  meaning  of  "  inmiediately "  in 
this  section  was  discussed  in  Griffith  v.  Taylor,  1876,  2  C.  P.  D.  194, 
where  Cockburn,  C.J.,  said :  "  '  Immediately '  is  a  strong  word,  and  must,  I 
think,  V)e  taken  to  mean  '  then  and  there ' :  still  it  must  receive  a  reasonable 
construction,  and  if  arrest  on  the  spot  is  impossible,  and  can  only  be 
eftected  by  pursuit,  if  the  pursuit  is  immediately  set  on  foot,  and  so  the 
party  is  arrested,  then  I  tliink  he  would  be  'immediately  apprehended' 
NArithin  the  meaning  of  this  section,  although  the  apprehension  took  place, 
not  on  the  spot,  but  at  some  distance  from  it.  But  then  in  every  case  it 
must  be  a  question  of  fact  whether  the  apprehension  is  '  immediate '  or  not." 

[Authoriti/. — Stroud,  Jud.  Diet] 


Immemorial  Usag'e — A  custom  or  usage  which  has  been  in 
practice  time  out  of  mind,  that  is,  in  law,  from  before  the  commencement  of 
the  reign  of  Eichard  I.  Prior  to  the  Prescription  Act,  1832,  it  was  essential 
to  the  validity  of  a  custom  to  show  that  it  had  been  used  from  time  imme- 
morial, but  this  rule  has  been  modified  to  a  large  extent  by  the  statute  men- 
tioned, which  enacts  that  claims  to  rights  of  common,  etc.,  shall  be  sufficiently 
established  by  showing  an  uninterrupted  enjoyment  as  of  right,  in  some 
cases  for  thirty,  in  others  for  twenty,  years.     See  Custom  ;  Prescription. 


Immeuble  (Immoveable) — A  term  met  with  in  cases  affect- 
ing realty  abroad,  the  equivalent  more  or  less  of  real  property.  In  French 
law,  property  is  divided  into  moveables  and  immoveables.  The  following 
are  summed  up  by  the  French  Ci^dl  Code,  arts.  516-526,  as  immoveables : — 

Lands  and  buildings ;  windmills  and  watermills  constructed  on  pillars 
and  forming  part  of  a  buildmg :  ungathered  crops  and  fruits :  copse  and 
forest  trees  (uncut) ;  cattle  leased  to  farmei*s  for  the  cultivation  of  land : 
pipes  used  for  conveying  water :  farming  implements ;  seeds  of  such  tenants 
as  pay  rent  in  kind ;  pigeons  belonging  to  a  pigeon-house ;  warren  rabbits  ; 
beehives;  fish  in  ])onds:  wine-making  utensils ;  the  implements  necessary 
to  the  working  of  ironworks,  paper-mills,  and  other  factories ;  straw  and 
manvue ;  personal  articles  placed  by  the  owner  upon  real  estate  to  remain 
there  in  perpetuity  {i.e.  when  fastened  with  plaster,  mortar,  or  cement,  so 
that  they  cannot  be  removed  without  being  damaged  or  causing  damage  to 
the  parts  to  which  they  are  affixed),  such  as  minoi-s,  pictures,  or  other 
ornaments  when  so  fixed,  and  statues  when  placed  in  niches  built  specially 
to  receive  them.  The  following  are  regarded  also  as  immoveables : — The 
usufruct  of  immoveable  things ;  servitudes  or  land  burdens ;  actions  for  the 
purpose  of  recovering  real  estate. 


Immig^ration. — There  is  no  law  regulating  or  restricting  immi- 
gration into  the  United  Kingdom,  except  the  Itegulation  of  Aliens  Act, 
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1836  (6  &  7  Will.  IV.  c.  11),  which  provides  for  the  taking  at  all  ports 
of  the  names  and  addresses  of  alien  immigrants  not  having  diplomatic 
immunity.  The  effect  of  the  Act  is  statistical  only.  Eeturns  of  the  number 
of  aliens  registered  are  laid  before  Parliament.  Immigration  from  Scotland 
or  Ireland  into  England  is  also  uncontrolled,  except  by  the  power  to 
remove  Scotch  and  Irish  paupers  who  have  not  obtained  an  English 
settlement.     See  Pook  Law. 


I m morality — As  to  effect  of,  on  contract,  see  Contract,  Unlato- 
ful  Agreements,  vol.  iii.  p.  o47. 


IrnmOVea.bIeSi — "By  a  devise  of  immoveables  do  pass  leases, 
rents,  grass,  and  the  like,  but  not  any  of  those  things  that  do  pass  by  the 
devise  of  moveable ;  but  debts  will  not  pass  by  either  of  these  devises " 
(Sheppard,  Touchstone,  447).     See  also  Immeuble. 


Imparcamcntum — An  old  term  for  the  impounding  of  cattle 
damage  feasant.     See  Distress,  Damage  Feasant. 


Imparl  ;  Imparlance— Under  the  old  law  a  defendant  in  a 
civil  action  was  entitled  before  he  pleaded  to  demand  one  imparlance  or 
leave  to  speak  with  the  plaintiff  with  tlie  \dew  of  coming  to  an  amicable 
settlement  with  him  (3  Black.  Com.  298). 


Impeachment  is  the  prosecution  of  a  peer  or  commoner  by  the 
House  of  Commons  at  the  bar  of  the  House  of  Lords  for  treason,  high 
crimes,  or  misdemeanours.  Doubts  have  been  entertained  as  to  the  liability 
of  a  commoner  to  impeachment  for  a  capital  offence  {Fitzharris  case,  1681, 

13  L.  J.  755  ;  viii.  St.  Tri.  231),  but  the  Lords  in  1680  resolved  to  proceed 
on  the   impeachment  of   a  commoner  for  high  treason  (Hatsall,  iv.  428 ; 

14  L.  J.  260). 

Impeachments  began  at  the  close  of  the  reign  of  Edward  in.  (Pike, 
Co)ist.  Hist,  of  Home  of  Lords,  205);  they  ceased  between  1449  and  1621, 
during  which  time  their  place  was  filled  by  Acts  of  Attainder.  Since  1621 
there  have  been  fifty-four  cases  of  impeachment,  forty-one  in  the  seventeenth 
century,  twelve  in  the  eighteenth,  and  one  in  the  nineteenth. 

The  procedure  is  simple.  A  nieml)er  charges  the  accused  with  high 
crimes  and  misdemeanours,  and  moves  tliat  Jie  be  impeached.  If  this  motion 
is  carried,  the  member  goes  to  the  bar  of  the  House  of  Lords  and  impeaches 
the  accused.  The  Commons  appoint  a  committee  to  draw  up  a  case  which, 
when  formulated,  is  delivered  to  the  accused,  who  may  reply.  They  then 
appoint  managers  to  conduct  the  case  for  the  prosecution ;  the  accused  is 
taken  into  custody  and  handed  to  the  care  of  Black  Rod.  The  trial  takes 
place  in  Westminster  Hall,  the  Lord  High  Steward  presiding  if  the  accused 
is  a  peer;  the  Lord  Chancellor  or  Speaker  of  the  Lords,  if  he  is  a  conunoner. 
For  an  account  of  the  course  of  an  impeachment,  see  Lord  Colchester's 
Diary,  ii.  65,  et  seq. 

The  proceedings  continue  unaffected  by  a  prorogation  or  dissolution 
(though  Acts  were  passed  in  1786  and  1805  to  ensure  this)  until  tlie  case 
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is  concluded,  when  the  peers,  each  in  turn,  standing  uncovered,  with  his 
right  hand  on  his  breast,  answers  on  each  charge  "  Guilty  "  or  "  Not  Guilty," 
"upon  my  honour."     Before  judgment  is  given  the  bishops  withdraw. 

The  Lords,  if  their  verdict  is  "  Guilty,"  do  not  pass  sentence  until  the 
Commons  demand  judgment,  and  the  execution  of  the  sentence  is  subject 
to  the  exercise  of  the  royal  prerogative  of  mercy.  But  an  antecedent 
pardon  under  the  Great  Seal  is  no  defence  (12  &  13  Will.  in.  c.  2,  s.  3). 

Impeachment  has  passed  out  of  use.  In  the  seventeenth  century  the 
Commons  exercised  no  continuous  control  over  ministers,  nor  could  displace 
them  from  office  if  business  was  ill-conducted.  A  criminal  proceeding  in  the 
Courts  was  not  to  be  relied  upon,  when  the  king  could  appoint  and  dismiss 
judges  at  pleasure.  Xow,  for  ordinary  mismanagement,  loss  of  office  is 
punishment  enough ;  if  a  crime  has  been  committed  the  Courts  can  be 
trusted.  In  Lard  Melville  s  case  the  Commons  first  resolved  to  prosecute 
and  then  to  impeach  (Lord  Colchester's  Diary,  ii.  9,  12). 

[Authorities. — May,  Parliaincntary  Practice,  10th  ed.,  c.  xxiv. ;  Pike,  Const. 
Hist,  of  House  of  Lords,  chs.  x.,  xi. ;  Hallam,  History,  vol.  ii.  c.  12.] 


Impeachment  of  Waste. — Every  tenant  for  life,  unless  his 
estate  is  declared  to  be  without  impeachment  of  waste,  is  liable  for  com- 
mitting waste,  that  is,  for  doing,  or  allowing  to  be  done,  anything  to  the 
estate  to  the  injury  of  the  persons  next  entitled.  Thus,  he  may  not  cut 
timber  (except  so  far  as  to  furnish  for  his  own  use  reasonable  house-bote, 
plough-bote,  and  hay-bote),  or  pull  down  buildings,  or  plough  up  meadow- 
land,  etc.  If  he  does  any  of  these  things  he  will  be  liable  in  damages  for 
same,  and  will  be  restrained  from  committing  further  waste.  See  Waste  ; 
Without  Impeachment  of  Waste. 


Impediments  to  Marriage.— There  are  various  impedi- 
ments to  the  contracting  of  a  lawful  marriage ;  these  are — (1)  the  existence 
of  a  prior  undissolved  (but  see  Licence  ;  Marriage)  marriage ;  (2)  relation- 
ship within  the  prohibited  degrees  (see  Prohibited  Degrees);  (3)  want 
of  sufficient  age ;  (4)  mental  incapacity  ;  (5)  physical  incapacity ;  (6)  force, 
fraud,  or  error.     For  a  full  treatment  of  the  subject,  see  title  Marriage. 

I  mpendi  ng.— It  was  decided  in  Grimston  v.  Turner,  1870, 18  W.  K. 
724,  that  where,  as  the  effect  of  a  probate  suit,  the  property  of  a  testator 
wa,s  in  such  a  position  that  no  person  had  a  legal  right  to  deal  with  it, 
litigation  was  "  impending,"  for  something  required  to  be  done  to  obtain  a 
decision  as  to  who  was  the  personal  representative  of  the  testator ;  and  as 
litigation  was  so  "  impending,"  the  Court  made  the  usual  order  for  the 
appointment  of  a  receiver. 

As  to  "  impending  danger  "  within  the  meaning  of  article  4  of  the  Board 
of  Trade's  Regulations  regarding  the  use  of  steam  or  other  mechanical 
tr^action  for  tramways,  see  Jolly  v.  North  Staffordshire  Tramway  Co.,  Times, 
27th  July  1887,  and  Downing  v.  Birmingham  and  Midland  Trams.,  1888 
5  T.  L.  E.  40. 


Imperial — Of  or  relating  to  an  empire.     This  title,  which  originallv 
belonged  exclusively  to  the  Holy  Roman  Empire,  which  was  dissolved  in 


320  IMPEEIL 

1806,  has  in  modern  times  been  in  great  measure  treated  as  synonymous 
with  royal,  although  strictly  it  denotes  a  title  superior  to  the  kingly  dignity, 
as  the  proper  meaning  of  emperor  is  the  chief  of  a  confederation  of  States 
some  of  which  may  have  kings  as  their  immediate  rulers,  as  is  the  case  in  the 
present  German  Empire.  In  this  country  the  title  "  imperial "  has  been 
little  used  till  recent  years.  It  is  true  that  it  occnrs  in  the  first  article  of 
the  Act  of  Union  between  (Ireat  Britain  and  Ireland  (39  &  40  Geo.  ill.  c.  67), 
where  it  is,  inter  alia,  provided  "  that  the  royal  stile  and  titles  appertaining 
to  the  im^ierial  crown  of  the  said  United  Kingdom  and  its  dependencies 
.  .  .  shall  be  such  as  His  Majesty,  by  his  royal  proclamation  under  the  Great 
Seal  of  the  United  Kingdom,  shall  be  pleased  to  appoint "  ;  but  it  was  not 
until  after  the  proclamation  of  the  Queen  as  Empress  of  India  in  1877,  as 
empowered  by  the  Eoyal  Titles  Act,  1876,  that  the  term  came  more 
generally  into  use  with  us.  Sometimes  it  is  used  to  denote  the  whole  of 
the  United  Kingdom  as  distinguished  from  any  of  the  separate  countries 
composing  it,  but  more  frequently  it  refers  to  the  whole  British  Empire — 
the  United  Kingdom,  colonies,  and  dependencies.  In  the  latter  sense  it  has 
been  much  employed  of  late  years  in  connection  with  the  subject  of 
Imperial  Federation  and  Imperial  Defence  (see  the  Imperial  Defence 
Act,  1888). 


Imperil. — One  S.  took  a  licence  for  a  beerhouse  in  his  own  name  on 
behalf  of  a  woman  whose  property  the  business  was,  and  agreed  with  the 
landlord  not  to  do  anything  whereby  the  licence  might  be  imperilled,  on 
pain  of  forfeiting  the  tenancy  and  fixtures.  He  executed  a  declaration  of 
trust  in  favour  of  the  woman,  and  handed  it  to  her  with  the  licence  indorsed 
in  blank.  S.,  who  was  a  sailor,  having  gone  away  to  sea,  and,  as  it  seemed, 
with  the  intention  of  abandoning  the  premises,  the  landlord  immediately 
afterwards  sought  to  enforce  the  forfeiture  clause ;  but  it  was  decided  that 
the  absence  of  S.  did  not  cause  the  licence  to  be  "  imperilled,"  although,  if 
the  woman  had  carried  on  the  business  longer  than  would  be  required  to 
make  an  application  for  a  transfer  of  the  licence  to  herself  or  someone  else, 
the  effect  might  be  difterent  {Moore  v.  Bohinson,  1878,  48  L.  J.  Q.  B.  156). 
See  Licensing. 


Impertinence. — This  was  the  expression  formerly  used  in 
Chancery  proceedings  to  denote  that  immaterial  matter  had  been  intro- 
duced into  a  pleading  (see  Bally  v.  Williams,  1825,  1  M'L.  «&  Y.  334,  337 ; 
Mitford's  Bleading,  5tli  ed.,  pp.  57,  372 ;  and  1  Daniell's  Chancery  Practice, 
5th  ed.,  p.  292).  Needless  prolixity  was  often  treated  as  constituting  the 
defect  of  impertinence  {Slack  v.  Evans,  1819,  7  Price,  278  n.;  Gompertz  v. 
Best,  1834, 1  Y,  &  C.  Ex.  114),  and  repetitions  of  even  material  statements 
were  sometimes  considered  as  being  open  to  the  same  objection  {Allfrey  \. 
Allfrey,  1851,  14  Beav.  235). 

Impertinence  did  not  afford  any  ground  for  demurrer,  but  the  opposite 
party  was  entitled  to  have  the  impertinent  matter  expunged  (see  1  Daniell's 
Clmnccry  Practice,  5th  ed.,  p.  292 ;  1  Sanders'  Orders  in  Chancery,  1845  ed.). 
Formerly  the  mode  of  effecting  this  was  by  moving  the  Court  to  refer  the 
pleading  to  a  master  to  report  upon  it,  and  it  was  thereupon  so  referred 
witliout  specifying  the  particular  passages  objected  to ;  but  this  general  form 
of  reference  having  been  found  inconvenient  in  practice,  the  exceptions 
wore  by  general  orders  in  Chancery,  dated  the  8th  of  May  1845  and  the 
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23rd  of  November  1850  (see  1  Sanders'  Orders  in  Charicery,  p.  998  ;  12 
Beav.  xxvii),  directed  to  be  taken  in  writing  and  signed  by  counsel  describing 
the  particular  passages  alleged  to  be  impertinent  (see  1  DanieU's  Chancery 
Practice,  5th  ed.,  p.  292). 

Taking  exceptions  to  bills,  answers,  and  other  proceedings  for  impertin- 
ence was  aboHshed  by  the  Court  of  Chancery  Procedure  Act,  1852,  but  it 
was  at  the  same  time  provided  that  the  Court  might  direct  the  costs 
occasioned  by  any  impertinent  matter  introduced  into  any  proceeding  to  be 
paid  by  the  party  introducing  the  same  (15  &  16  Vict.  c.  86,  s.  17). 

The  practice  as  regards  the  introduction  of  impertinent  matter  into 
pleadings  is  now  dealt  with  by  the  rules  in  force  under  the  Judicature  Acts 
(see  E.  S.  C,  1883,  Order  19,  rr.  2,  5,  27 ;  Order  65,  r.  27  (20)  (22)).  See 
Striking  Out. 


Implements — "  Things  of  necessary  use  in  any  trade  or  mystery 
which  are  employed  in  the  practice  of  the  said  trade,  or  without  which  the 
work  cannot  be  accomplished.  And  so  also  for  furniture  of  household  with 
which  the  house  is  filled.  And  in  that  sense  you  shall  find  the  word  often 
in  wills  and  conveyances  of  moveables  "  {Termes  de  la  Ley). 

ImpIica.tion. — This  word  in  law  bears  its  ordinary  meaning  of 
an  inference,  or  something  which  may  fairly  be  understood  though  not 
formally  expressed. 


Implied  Authority.— See  Principal  and  Agent. 


Implied     Conditions. —See   vol  iii    p.  255;  and  Caveat 
Emptor. 


Implied  Contracts. — See  Quasi-Contracts. 

Implied  Covenants.— See  vol  iv.  p.  14,  as  to  Covenants  in 
Leases ;  and  see  further.  Conveyancing  Acts  ;  Freedom  from  Incum- 
brances ;  Further  Assltiance  ;  Quiet  Enjoyment  ;  Eight  to  Convey  ; 
Sbisin;  BENEnciAL  Owner. 

Implied  Trusts. — See  Trusts. 

Implied  Warranty.— See  Warranty. 

Import  —  Goods  brought  into  the  country  from  abroad.  The 
importation  of  certain  goods,  such  as  imauthorised  reprints  of  copyrio-ht 
books,  false  coin,  and  indecent  or  obscene  prints,  is  expressly  forbidden,  and 
with  regard  to  certain  other  goods,  such  as  wine,  spirits,  and  tobacco, 
restrictions  are  imposed  as  to  the  place  and  manner  of  their  importation. 

VOL.  VL  21 
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On  the  arrival  of  a  vessel  from  parts  beyond  seas,  the  master  is 
required  within  twenty-four  hours  after  arrival  to  make  a  report,  to  the 
Customs  authorities  regarding  his  cargo  and  its  consignee,  and  in  addition 
the  importer  or  his  agent  is  required  to  give  details  as  to  the  character, 
quantity,  and  value  of  the  goods,  whether  they  are  liable  to  duty  or  not. 
Forms  are  provided  applicable  to  the  different  cases  of  free  and  dutiable 
goods,  and,  with  respect  to  the  latter,  whether  the  duty  is  to  be  paid  at 
once  on  landing  or  whether  the  goods  are  to  be  warehoused.  From  the 
information  thus  collected  by  the  Customs  authorities  are  compiled  the 
accounts  (so  far  as  dealing  with  imports)  relating  to  the  trade  and  naviga- 
tion of  the  United  Kingdom,  which  are  periodically  laid  before  Parliament 
by  the  Board  of  Trade.  For  full  details  as  to  the  importation  of  goods, 
reference  must  be  made  to  the  Customs  Consolidation  Act,  1876,  and  the 
several  Acts  amending  same. 


Import  for  Sale. — The  importing  for  sale  by  an  unauthorised 
person  into  the  British  Dominions  of  books  first  composed  or  written  or 
printed  and  published  in  any  part  of  the  United  Kingdom,  wherein 
there  shall  be  copyright,  and  reprinted  in  any  country  or  place  out  of  the 
British  Dominions,  is  prohibited  by  sec.  17  of  the  Copyright  Act,  1842. 
The  same  section  makes  it  an  oftence  to  "  knowingly  sell,  publish,  or  expose 
to  sale  "  such  books,  but  the  two  offences  are  distinct  by  the  addition  of  the 
word  "  knowingly "  in  the  second  case ;  and  therefore  a  plaintiff  who 
institutes  proceedings  in  respect  of  a  wrongful  "importing  for  sale"  is 
not  required  to  give  the  defendant  any  notice,  but  may  at  once  obtain 
an  ex  'parte,  injunction ;  if,  however,  the  proceedings  are  in  respect  of 
"knowingly  selling,"  etc.,  notice  of  the  nature  of  the  copies  complained 
of  should  properly  be  sent  to  the  importer  {Cooper  v.  Whittingham,  1880, 
15  Ch.  D.  501). 


Impossibility. — A  patent  physical  or  legal  impossibility  avoids 
a  contract  (Anson,  Law  of  Contract,  7th  ed.,  pp.  79,  80).  In  the  case  of  a 
contract  for  the  sale  of  specific  goods,  if  the  goods,  without  the  knowledge 
of  the  seller,  have  perished  at  the  time  when  the  contract  is  made,  the 
contract  is  void  (Sale  of  Goods  Act,  1893,  s.  6),  either  because  it  is  impossible 
of  performance,  or  on  the  ground  of  mutual  mistake ;  the  rule  is  apparently 
the  same  in  other  cases  of  antecedent  impossibility  (Anson,  321,  322), 
unless  where  there  is  an  absolute  promise  to  perform  the  contract  (see  the 
conflicting  decisions  of  Hills  v.  Sughrue,  1846, 15  Mee.  &  W.  253,  and  Clifford 
V.  Watts,  1870,  L.  R.  5  C.  P.  577).  Impossibility  arising  after  the  con- 
clusion of  an  agreement  for  the  sale  of  specific  goods  by  their  perishing 
without  the  fault  of  either  party  before  the  risk  passes  to  the  buyer,  avoids 
the  agreement  (Sale  of  Goods  Act,  1893,  s.  7).  In  other  cases,  impossibility 
arising  after  the  formation  of  a  contract  does  not,  in  the  general  case, 
excuse  the  promisor  from  his  performance,  unless,  indeed,  his  performance 
was  to  be  conditional  on  its  continued  possibility  ;  but  impossibility  arising 
from  a  change  in  the  law  will  exonerate  the  promisor  {Baity  v.  De 
Crespigny,  1869,  L.  R.  4  Q.  B.  180) ;  so  also  if  the  subject-matter  of  the 
contract  is  destroyed  through  no  fault  of  his,  if  its  continued  existence  is 
essential  to  the  performance  of  the  contract  {Taylor  v.  Caldwell,  1863,  3  B. 
&  S.  826).  A  contract  by  which  a  person  is  to  render  personal  services  is 
discharged  by  his  death  and  perhaps  also  by  illness  incapacitating  him  for 
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performing  his  promise  (Bohinson  v.  Davison,   1871,  L.    E.    6   Ex.    269 ; 
Anson,  321-326).    See  Contkact. 


I  m  potence. — See  Medical  Jukisprudence;  Nullity  of  Marriage. 
Impotcntiam,  Propter  (Property).— A    person  may 

have  a  qualified  property  in  animals /era-  naturcc  on  account  of  their  own 
inability.  For  example,  when  hawks,  herons,  or  other  birds  build  in  a 
person's  trees  and  have  yoimg  ones  there,  such  person  has  a  qualified  property 
in  the  young  birds  till  they  can  flv,  when  the  property  expires  (2  Black. 
Com.  394). 

Impound;  Impounding.— See  Distress;  Pound-Breach. 


Impression,  First. — A  case  of  first  impression  is  one  upon 
which  there  is  no  authority  to  guide  the  Court  to  a  decision,  and  which 
therefore  the  Court  has  to  decide  according  to  what  it  thinks  just  and 
expedient. 


Impressment.  —  From  a  very  early  date  the  Crown  claimed  a 
right  to  impress  ships  and  seamen  for  the  serxdce  of  the  Crown  in  war  time 
(2  Stubbs,  Const.  Hist.  311-313).  This  claim  is  imdoubtedly  lawfid  (2  Pike, 
Hist.  Cr.  271- 273,. 637),  and  is  recognised  by  Statutes  of  1379,  2  Eich.  n. 
c.  4 ;  1556,  2  Phil.  &  Mary,  c.  16 ;  and  1563,  5  Eliz.  a  5,  s.  26 ;  R.  v.  Tuhhs, 
1776,  2  Cowp.  512). 

The  case  of  ship-money,  1637,  3  St.  TrL  825,  rests  on  attempts  to  make 
inland  counties  pay  an  equivalent  in  money  for  the  liability  of  the  maritime 
counties. 

Pepys  in  his  Diary  describes  the  procedure  of  liis  day  (1666,  June  30, 
July  1,  July  2).  In  his  view  the  gi^'ing  of  press-money  was  necessary 
to  make  the  impressment  legal.  The  right  continued  after  the  Eevolution 
and  into  the  present  century,  and  while  now  dormant  is  by  no  means 
extinct,  any  more  than  the  compulsory  ser^^ce  in  the  militia,  which  can 
at  any  moment  be  imposed  by  proclamation. 

The  liabihty  to  impressment  falls  only  on  seafaring  men  and  persons 
whose  occupation  and  calling  it  is  to  work  in  boats  or  rivers  {B.  v.  Tuhhs, 
1776,  2  Cowp.  512).  Any  waterman,  bargeman,  or  lighterman  may 
therefore  be  impressed,  except  a  salt-water  feiTyman  {Ex  parte  i^ox*,  1793, 
5  T.  E.  276  ;  2  E.  E.  596;  Ex  parte  Younrj,  1808,  9  East,  466).  And  the 
possession  of  freehold  was  no  ground  of  exemption  if  the  freeholder  was  a 
seafarmg  man  {B.  v.  Douglas,  1804,  5  East,  477).  It  applies  not  merely  to 
seamen  in  the  strict  sense,  but  to  sea-going  ships'  carpenters,  ete.  {Ex  parte 
Boggin,  1811,  13  East,  549 ;  12  E.  E.  431). 

Exemptions. — Except  as  to  salt-water  ferrymen,  aU  the  exemptions  from 
the  Uability  rested  on  statute.    The  following  exemptions  still  exist : — 

(1)  Persons  using  the  sea  for  two  years  from  first  going  to  sea  (13 
Geo.  IL  c.  17,  s.  2). 

(2)  Persons  bound  apprentices  to  the  sea  ser%'ice  for  three  years  frOm 
the  binding  (same  Act ;  see  Softleys  case,  1801,  1  East,  466 ;  6  E.  E.  329). 
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(3)  Persons  who  have  served  in  the  Eoyal  Navy  for  five  years,  while 
a  proclamation  calling  for  seafaring  men  is  in  force,  are  exempt  for  one 
year  if  discharged  on  their  own  application,  and  for  two  years  if  discharged 
by  the  Admiralty  (5  &  6  Will.  iv.  c.  24,  s.  2). 

Protections. — The  Admiralty  on  application  must  grant  written  protec- 
tions to  persons  exempted  by  the  Acts  of  1739  (13  Geo.  ii.  c.  17,  s.  2)  or 
1835  (5  &  6  Will.  IV.  c.  24,  s.  2),  and  may  grant  protection  in  other  cases. 

Procedure.  —  Impressment  is  effected  under  warrants  issued  by  the 
Admiralty,  after  a  proclamation  or  Order  in  Council  for  impressment  has 
been  issued  (for  form,  see  Prendergast,  Navy,  p.  121)  to  an  officer  of  the 
nav}^  This  officer,  or  his  deputy,  with  the  warrant  and  a  press-gang,  seize 
the  seafaring  men  desired.  In  case  of  illegality,  malice,  or  irregularity, 
resistance  even  to  killing  is  justifiable  {B.  v.  Broadfoot,  1743,  Post.  Cr. 
Law,  154;  B.  v.  Webb,  1788,  1  Black.  H.  19;  B.  v.  Borthwick,  177 S,  1  Doug. 
197  ;  B.  V.  Phillips,  1778,  2  Cowp.  830). 

A  person  impressed  into  the  sea  service  without  colour  of  legal  authority 
is  entitled  to  release  by  Habeas  Cokpus,  not  under  the  Act  of  1679  (31 
Chas.  II.  c.  2),  but  at  common  law,  or  under  the  Act  of  1816  (56  Geo.  iii.  c.  100) 
(Wilmot,  Opinions,  p.  105;  Goldsivainc's  case,  1778,  2  Black.  W.  1207; 
Chalacombe's  case,  1810,  13  East,  550  n;  12  E.  E.  431  n). 

[^Authorities. — Foster,  Crinfi.  Lav),  164:  Prendergast,  Navy,  1852,  pp. 
78,  130.] 


Impressment  (Carriages,  Animals,  Vessels).— 

The  obligation  to  provide  carriages,  animals,  and  drivers,  upon  the 
requisition  of  military  officers,  for  moving  regimental  baggage,  provisions 
of  troops  on  the  march  and  stores,  or,  in  cases  of  emergency,  for  conveying 
the  officers,  soldiers,  servants,  women,  and  children,  and  other  persons  of  and 
belonging  to  bodies  of  troops,  is  now  regulated  by  the  Army  Act,  1881 
(44  &  45  Vict.  c.  58),  Part  III.  Historically  this  subject  is  connected  with 
the  Crown's  ancient  prerogative  of  purveyance,  which  was  abolished  in  1660 
(12  Chas.  II.  c.  24,  s.  11),  but  which,  as  regards  the  army,  was  dealt  with 
in  subsequent  statutes,  and  the  Annual  Mutiny  Acts,  which  began  to  be 
passed  at  the  Eevolution.  Closely  related  to  this  right  of  impressment  is 
that  of  the  exemption  of  officers  and  soldiers  from  tolls,  which  is  dealt  with 
in  sec.  143  of  the  Army  Act,  1881  (see  Akmy).  Provision  for  the  conveyance 
of  troops,  etc.,  by  railroad  has  also  been  made  in  various  Eailway  Acts  from 
the  Eailway  Eegulation  Act,  1842  (5  &  6  Vict.  c.  55,  s.  20),  down  to  the 
Cheap  Trains  Act,  1883  (46  &  47  Vict.  c.  34),  which  extended  their  pro- 
visions to  the  reserve  and  auxiliary  and  naval  forces,  and  to  the  officers  and 
men  of  any  police  force.  By  sec.  16  of  the  Eegulation  of  the  Forces  Act, 
1871  (34  &  35  Vict.  c.  86),  when  Her  Majesty  in  Council  declares  that  an 
emergency  has  arisen  in  which  it  is  expedient  for  the  public  service  that 
the  Government  should  have  control  over  railroads  and  tramways  in  the 
United  Kingdom,  the  Secretary  of  State  may  by  warrant  empower  any 
person  to  take  possession  of  them,  or  of  any  plant,  and  to  use  the  same  for 
Her  Majesty's  service  as  directed ;  and  the  directors,  officers,  and  servants 
shall  obey  the  directions  of  the  Secretary  of  State  in  regard  thereto. 
Compensation  for  loss  or  injury  sustained  by  the  exercise  of  these  powers 
is  provided  for.  The  National  Defence  Act,  1888  (51  &  52  Vict.  c.  31), 
8.  4  (1),  gives  similar  powers  to  the  Government  to  secure  precedence  in 
the  traffic  of  railways  and  tramways  for  naval  and  military  purposes  when- 
ever the  militia  is   embodied,  and   Her  Majesty  has  signified,  under   the 
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hand  of  the  Secretary  of  State,  that  such  precedence  is  expedient  for  the 
public  service. 

The  powers  of  the  Army  Act  can  only  be  exercised  in  obtaining 
animals  and  carriages,  i.e.  waggons,  carts,  or  any  vehicle  of  a  kind 
suitable  for  carrying  baggage,  for  the  purpose  of  moving  the  regimental 
baggage  and  stores  ;  unless  a  case  of  emergency  is  declared  to  exist,  when 
a  "  requisition  of  emergency  "  may  be  issued  in  accordance  with  the  pro- 
visions of  sec.  115.  Under  sec.  31  it  is  penal,  otherwise,  to  carry  any  person, 
except  sick  soldiers  or  servants.  As  in  the  case  of  billeting  {q.v.),  there  must 
be  a  route  issued  to  the  commanding  officer  who,  or  an  officer  or  non- 
commissioned officer  authorised  by  him,  must  produce  it  to  a  justice  of 
the  peace  having  jurisdiction  in  any  place  mentioned  in  the  route.  The 
justice  then  issues  his  warrant  requiring  a  constable  to  provide,  within  a 
reasonable  time  named,  such  carriages,  animals,  and  drivers  as  are  required. 
The  constable  then  executes  the  warrant,  and  persons  having  the  suitable 
articles  must  furnish  them  in  a  state  fit  for  use.  The  number  required 
from  each  is  stated  in  the  warrant,  which  also  specifies  the  places  from 
and  to  which  they  are  to  travel,  and  the  distances  between  the  places.  Eates 
of  payment  and  regulations  are  contained  in  the  3rd  Schedule  to  the  Act ; 
and  the  Court  of  General  or  Quarter  Sessions  of  a  county  or  of  a  borough 
may  increase  such  rates  by  not  exceeding  one-third  (s.  113).  The  police 
authority  for  any  place  may  cause  annually  a  list  to  be  made  of  persons 
liable  to  supply  carriages  and  animals  in  certain  numbers,  and  if  any  person 
is  aggrieved  by  such  list  he  may  complain  to  a  Court  of  summary  juris- 
diction, and  the  Court  may  amend  the  list  (s.  114).  Kefusal  or  neglect  to 
furnish  what  is  required,  giving  or  agreeing  to  give  money  or  reward  to 
any  person  to  be  excused  from  his  obligation,  or  doing  anything  to  hinder 
the  execution  of  a.  warrant  or  order,  is  punishable  summarily  by  a  fine  of 
not  less  than  forty  shillings,  and  not  more  than  £10.  Persons  subject 
to  niQitary  law  committing  offences  in  relation  to  the  impressment  of 
carriages  and  their  attendants,  are  punishable  by  court  -  martial  imder 
sec.  31 ;  and  sec.  116  renders  liable  a  constable  neglecting  or  refusing 
to  execute  a  warrant,  or  receiving  or  agreeing  to  receive,  money  or 
reward,  for  excusing  or  relieving  any  person  entered  in  the  list  as  Uable  to 
furnish,  or  from  being  required  to  furnish,  or  from  furnishing  any  carriage, 
animal,  or  vessel,  either  in  the  ordinary  case,  or  under  sec.  115;  or  if  he 
orders  them  to  be  furnished  otherwise  than  as  required  by  the  Act  to  be 
furnished,  is  liable  to  a  fine  of  not  less  than  twenty  shillings,  nor  more  than 
£20.  Certain  supplemental  provisions  as  to  payment  and  personation 
whereby  fraudulent  demands  may  be  made  are  contained  in  sees.  119-121. 
The  provisions  of  the  Act  with  regard  to  the  impressment  of  carriages,  etc., 
are  applied  by  sec.  181  to  the  auxiUary  forces  when  subject  to  military  law. 

[Authorities. — Stubbs,  Const.  Hist.  ii.  283  ;  Clode,  Military  Forces,  i. 
347  ;  Manual  of  Military  Law,  War  Office,  1894.] 

Imprest. — l.  "The  king's  money  was  sometimes  issued  by  way 
of  prest,  or  imprest  {de  j^^aestito),  either  out  of  the  receipt  of  exchequer, 
the  wardrobe,  or  some  other  of  the  king's  treasuries.  Imprest  seems  to  have 
been  of  the  nature  of  a  concrcditum  or  accomodatum.  And  when  a  man  had 
money  imprested  to  him  he  immediately  became  accountable  to  the  Crown 
for  the  same  "  (1  Madox,  Hist.  Exchequer,  387).  The  practice  is  at  least  as 
old  as  the  twelfth  century  (Madox,  I.e.  387,  388),  and  has  continued  with 
modffications    to    the  present   day.      An    imprest    roll  was  made  up  (25 
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Geo.  III.  c.  52,  s.  22),  and  auditors  of  the  imprest  were  appointed  by  letters 
patent  to  audit  the  credits ;  but  the  office  was  abolished  in  1785(21  Geo.  iii. 
c.  52,  s.  1),  on  the  report  of  the  Commissioners  of  Public  Accounts,  on  the 
ground  that  the  audit  was  frivolous  and  nugatory,  since  it  merely  verified 
the  arithmetical  correctness  of  each  account  without  any  accurate  examina- 
tion as  to  the  uses  to  which  the  specific  credit  was  applied  (Cobbett,  Pari. 
Deb.,  vol.  XXV.  pp.  298-307).  The  Act  of  1785  provided  for  examination  by 
the  commissioners  of  audit  of  all  persons  who  had  received  money  by  way 
of  imprest  (25  Geo.  in.  c.  85,  s.  9).  The  issue  and  audit  of  credits  from  the 
public  revenues  is  now  regulated  by  the  Exchequer  and  Audit  Act,  1866 
(29  &  30  Vict.  c.  39),  and  the  term  "  imprest "  appears  to  have  fallen  out 
of  use  in  the  bill.  It  continues  in  some  of  the  colonies  (see  the  Imprest 
Supply  Acts,  1896  (60  Vict.  Nos.  1,  2,  4),  of  New  Zealand). 

2.  The  term  is  said  also  to  be  applied  to  money  paid  on  enlisting 
soldiers  (Jacob,  Law  Did.,  s.v.),  and  to  press-money  on  impressing  sailors 
(Wharton,  Law  Diet.,  s.v.). 


Imprimatur. — A  licence  to  print  a  work.     In  this  country  such 
a  licence  was  required  when  the  censorship  of  the  press  existed.     See 

LiBEKTY   OF   THE   PrESS. 


Imprisonment. — A  man  is  technically  imprisoned  {in prisonA) 
when  he  is  taken  into  custody  or  deprived  of  his  freedom.  He  is  not 
imprisoned  by  being  prevented  from  passing  in  a  particular  direction,  e.g. 
by  obstruction  of  a  highway ;  or  by  being  forced  to  leave  particular  land, 
e.g.  by  ejectment  as  a  trespasser.  He  must  be  to  some  extent  the  captive  of 
his  custodian  or  captor  ;  but  a  man  is  imprisoned  by  being  bound  or  chained 
in  the  open  (3  Black.  Com.  127 ;  Bird  v.  Jones,  1845,  7  Q.  B.  742). 

Where  the  imprisonment  is  effected  without  lawful  authority,  the 
remedy  is  by  action  or  indictment  for  False  Imprisonment,  or  by  writ  of 
Habeas  Corpus. 

Penal  Servitude,  the  statutory  substitute  for  transportation,  techni- 
cally involves  imprisonment,  but  is  distinct  in  its  nature  and  incidents  from 
common  law  imprisonment,  or  imprisonment  as  now  understood  with 
reference  to  sentences  for  crime. 

The  power  to  imprison  was  incidental  to  the  criminal  jurisdiction  of  the 
Crown,  or  the  sheriff,  or  of  the  particular  judicial  franchises  derived  from 
the  Crown,  described  in  Scotland  as  heritable  jurisdictions.  It  also  existed 
in  civil  matters  to  a  limited  degree  as  a  means  of  constraining  or  distraining 
the  captive  by  his  body  to  submit  to  a  given  jurisdiction,  or  to  satisfy  or 
secure  a  claim  or  judgment  against  him.  Possibly  it  may  be  said  that  it 
was  regarded  as  in  the  nature  of  process  for  Contempt,  which  even  now  in 
many  cases  is  treated  as  of  a  .criminal  character,  and  is  made  the  basis 
or  excuse  for  all  that  now  remains  of  imprisonment  for  debt.  The 
prerogative  of  the  Crown  to  interfere  with  the  liberty  of  the  subject  has 
been,  and  still  is,  limited  by  the  following  charters  and  statutes  : — 

1.  Nullus  liber  homo  capiatur  velimprisonelur  .  .  .  nee  super  eum  ibimus  nee  super 

evm    mittemus  nisi  per  legale  judicium  parium   suorum  vel  per  legem  terra: 
(Mag.  Cart.,  ed.  1297,  25  Edw.  i.  c.  29). 

2.  No  man  from  henceforth  shall  be  attached  by  any  accusation,  nor  forejudged  of 

life  or  limb   .    .    .    against  the  form  of  the  great  charter  and  the  law  of  the 
laud  (1331,  5  Edw.  iii.  c.  9). 
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3.  None  shall  be  taken  by  petition  or  suggestion  made  to  our  lord  the  king,  or 

to  his  council,  unless  it  be  by  indictment  or  presentment  of  good  and  lawful 
people  of  the  same  neighbourhood  where  such  deeds  be  done  in  due  manner, 
or  by  process  made  by  writ  original  at  the  common  law  (1351,  25  Edw.  lu. 
St.  5,  0.  4). 

4.  Xo  man  of  what  estate  or  condition  he  be  (including  serfs  as  well  as  freemen) 

shall  be  .  .  .  taken  nor  imprisoned  .  .  .  without  being  brought  in  answer  by 
due  process  of  the  law  (1354,  28  Edw.  in.  c.  3). 

All  these  provisions  of  the  great  charter  and  its  confirmations  were 
further  recognised  and  confirmed  by  the  Petition  of  Eight  (1627,  3  Chas.  I. 
c.  1),  and  by  the  Star  Chamber  Abolition  Act  (1640,  16  Chas.  i.  c.  10),  and 
the  Ship  Money  Act  (1640,  16  Chas.  i.  c.  14,  s.  2),  and  continue  as  one  of 
the  cardinal  principles  of  EngHsh  constitutional  law,  to  which  regard  must 
be  had  wherever  the  express  provisions  of  a  statute  cannot  be  vouched 
to  warrant  restraint  of  the  liberty  of  any  man.  To  these  safeguards  for 
liberty  the  Habeas  Corpus  Act,  1679  (31  Chas.  ii.  c.  2,  s.  11),  added  the 
penalties  of  Praemunire  for  any  illegal  imprisonment  of  any  inhabitant 
or  resident  of  England  in  any  place  out  of  England. 

Civil  Matters. — The  body  of  a  defendant  was  taken  by  the  writs 
of  capias,  ad  respondendum  on  mesne  process,  or  ad  sati^faciendiim  in 
execution  of  a  judgment. 

(a)  Mes7ie  Process.  —  The  only  modes  of  civil  imprisonment  by  mesne 
process  are  now — 

(1)  Extents  and  other  like  process  against  debtors  to  the  Crown  (see 
Crown  Debts  ;  Extent  ;  Execution). 

(2)  The  writ  nc  exeat  regno,  and  the  almost  equivalent  procedure 
under  sec.  6  of  the  Debtors  Act,  1869  (32  &  33  Yict.  c.  62). 

(3)  Bankruptcy  warrants  (see  Bankruptcy,  vol.  i.  p.  497). 

(4)  Attachment  {q.r.). 

(b)  In  Execution. — The  only  cases  in  which  imprisonment  in  execution 
of  civU  judgment  is  now  permitted  are — 

(1)  Where  the  judgment  is  mandatory  or  for  an  injunction,  and  is 
deliberately  disobeyed  (see  Contempt)  ; 

(2)  In  the  case  of  an  imsatisfied  judgment  for  a  penalty,  whether 
recovered  by  penal  action  or  information  or  otherwise,  excluding  penalties 
under  contracts  (32  &  33  Vict.  c.  62,  s.  4  (1)) : 

(3)  In  the  case  of  default  by  a  person  acting  in  a  fiduciary  character  who 
is  ordered  to  pay  over  money  in  his  possession  or  under  his  control,  or  by 
a  solicitor  on  paying  costs  ordered  to  be  paid  by  him  for  misconduct,  or  in 
paying  a  sum  of  monev  ordered  to  be  paid  over  by  him  as  an  officer  of  the 
High  Court  (32  &  33"  Vict.  c.  62,  s.  4  (3)  (4) ;  41  &  42  Vict.  c.  54).  These 
provisions  are  not  abrogated  by  the  Bankruptcy  Act,  1883  (In  re  Smith, 
[1893]  2  Ch.  1) : 

(4)  Default  in  payment  over  for  the  benefit  of  creditors  by  a  bankrupt 
of  salarv  or  income  imder  a  bankruptcy  order  (32  &  33  Vict.  c.  62,  ss.  4,  5  ; 
46  &  47  Vict.  c.  52,  s.  53) : 

(5)  Default  by  a  judgment  debtor  in  paying  the  amount  of  the  judgment 
when  he  has  since  the  date  of  the  judgment  had  means  to  pay  (32  &  33 
Vict.  c.  62,  ss.  4  (6),  5,  10 ;  46  &  47  Vict.  c.  52,  s.  103 :  see  Stono)-  v.  Foicle, 
1888, 13  App.  Cas.  20). 

The  Umit  of  imprisonment  under  the  exceptions  is  one  year,  and  it  is 
usual  now  to  limit  the  order  accordingly  (32  &  33  Vict.  c.  62,  s.  4  :  Brooke 
v.  Edwards,  1881,  21  Ch.  D.  230).  As  to  the  treatment  of  civil  prisoners, 
see  Prison. 

The  enforcement  by  imprisonment  of  the  payment  of  penalties  or  sums 
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summarily  recoverable  as  civil  debts  is  regulated  by  the  Summary  Juris- 
diction Acts  (42  &  43  Vict.  c.  49,  s.  35),  and  is  not  within  the  Debtors  Act, 
1862  (32  &  33  Vict.  c.  62,  s.  4  (2) ;  see  B.  v.  Pratt,  1870,  L.  R  5  Q.  B.  176, 
and  compare  the  Employers  and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90, 
88.  6,9,  14,  15),  under  which  payment  of  civil  debts  by  master  or  work- 
men and  the  obligations  of  apprentices  can  be  enforced  by  imprisonment). 

Crown  Debts  and  Suits. — The  provisions  limiting  imprisonment  for  debt 
do  not  apply  to  cases  in  which  the  Crown  is  claimant,  e.g.  for  debt  (see 
Extent)  or  for  land ;  and  in  summary  proceedings  for  taxes,  imprisonment 
may  be  awarded  in  default  of  sufficient  distress  (Taxes  Management  Act, 
1880  (43  &  44  Vict.  c.  19,  ss.  89-91)) ;  and  see  Excise  ;  Stamps. 

Criminal  Matters. — Under  the  common  law  detention  or  imprisonment 
was  not  the  appropriate  or  usual  way  of  punishing  treason  or  felony.  Persons 
who  had  benefit  of  sanctuary  had  to  abjure  the  realm;  those  who  had 
Benefit  of  Clergy  went  free ;  while  those  who  had  neither,  except  in  petty 
larceny,  were  put  to  death ;  and  it  is  only  in  recent  years  and  always  under 
statute  that  imprisonment  in  the  modern  sense  has  been  made  a  punish- 
ment for  felony.  But  it  appears  to  have  been  always  available  for  the 
punishment  of  misdemeanours  or  trespasses  or  contempts  against  the  peace 
of  the  sovereign,  and,  coupled  with  Fine  and  also  with  Pillory,  was  the 
recognised  punishment  for  such  offences.  The  right  to  inflict  it  has  never 
been  restrained  in  general  terms,  and  it  is  still  the  rule  with  respect  to  all 
statutory  or  common  law  misdemeanours,  where  the  punishment  is  not 
prescribed  by  statute,  that  the  defendant  on  conviction  may  be  imprisoned 
for  a  period  limited  only  by  the  discretion  of  the  Court  (see  Arbitrary 
Punishment,  vol.  i.  p.  298).  In  the  case  of  felony  where  a  specific  punish- 
ment is  not  awarded,  sentence  of  imprisonment  or  penal  servitude  is 
awarded  under  7  &  8  Geo.  iv.  c.  28,  ss.  8,  9 ;  7  Will.  iv.  and  1  Vict.  c.  90, 
8.  5 ;  and  54  &  55  Vict.  c.  69,  s.  1. 

"  Hard  labour "  as  an  adjunct  to  imprisonment  was  unknown  to  the 
common  law,  and  can  never  be  legally  imposed  as  a  sentence  without 
statutory  authority ;  and  any  judgment  illegally  imposing  it  may  be 
quashed  on  a  writ  of  error  (see  Error,  Writ  of). 

For  authority  to  impose  a  sentence  of  imprisonment  with  hard  labour 
it  is  necessary  to  refer  to  the  enactment  creating  or  prescribing  the  modern 
punishment  of  the  offence.   The  only  general  enactments  on  the  subject  are — 

{a)  The  Crown  can  commute  a  sentence  of  death  to  a  sentence  of 
imprisonment  with  or  without  hard  labour  (11  Geo.  Ii.  and  1  Will.  iv.  c.  39, s.  7). 

Q))  The  Penal  Servitude  Act,  1891  (54  &  55  Vict.  c.  69,  s.  1  (1)),  which 
empowers  a  Court  to  substitute  for  a  sentence  of  penal  servitude  a 
sentence  of  imprisonment  for  not  over  two  years  with  or  without  hard 
labour.  This  is  distinct  from  the  powers  as  to  imprisonment  reserved  by 
16  &  17  Vict.  c.  99,  8.  14,  and  20  &  21  Vict.  c.  3,  s.  2. 

(c)  3  Geo.  IV.  c.  114,  and  14  &  15  Vict.  c.  100,  s.  29,  which  permit  hard 
labour  to  be  added  to  the  common  law  sentence  of  imprisonment  for — 

Attempts  to  commit  any  felony ; 

Eiot ; 

Wilful  and  corrupt  perjury  or  subornation  of  perjury ; 

Eescue  or  escape  from  lawful  custody  on  a  criminal  charge ; 

Common  law  cheats  and  frauds. 

Conspiracies  to  cheat  or  defraud,  or  to  extort  money  or  goods,  or  falsely 
to  accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat  the  course 
of  public  justice ;  keeping  a  common  bawdy  house  or  gambling  house,  or 
ill-governed  and  disorderly  house;  public  and  indecent  exposure  of  the 
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person ;  public  selling  or  exposing  for  public  sale  or  public  view  any 
obscene  book,  print,  picture,  or  other  indecent  exhibition. 

The  right  to  imprisonment  on  mesne  process  in  criminal  cases,  ie.  for 
safe  custody  imtil  trial,  is  treated  under  Aebest. 

The  treatment  of  prisoners  in  lock-ups  or  police  cells  is  dealt  with 
under  Lock-up.  Their  treatment,  whether  convicted  or  unconvicted,  when 
in  a  Crown  prison,  is  dealt  with  under  Prison. 

Most  infractions  of  the  statute  or  common  law  with  respect  to  im- 
prisonment constitute  False  IjnpHsonment  (q.r.). 

Ecclesiastical  Offences. — Ecclesiastical  Courts  can  order  imprisonment  not 
exceeding  six  months  for  persons  excommunicated,  or  against  persons  pro- 
nounced contimiacious.  The  sentence  is  executed  by  writs  de  contiunace 
capiendo  or  de  excommunicato  capiendo  issued  by  the  High  Court  on 
significavit  under  53  Geo.  ni.  c.  129  (see  Green  v.  Lord  Penzance,  1883,  6 
App.  Cas.  657). 

Military  and  Xaval  Offences. — See  AEinr  and  Xavy. 

Lunatics. — See  Asylums. 

Paupers. — See  Poor  Law. 

Privilege. — There  is  now  no  privU^e  from  imprisonment  on  criminal 
process  except  in  favour  of  persons  clothed  with  diplomatic  immunities  (see 
Diplomatic  Agents)  ;  and  no  privilege  from  imprisonment  on  civil  process 
except  of  members  of  Parliament  during  the  sittings  (10  Geo.  m.  c.  50, 
s.  2 ;  18  Greo.  ii.  c.  3-t,  s.  7),  and  of  counsel,  solicitor,  suitor,  and  witness 
eunda  morando  et  redeundo  from  or  in  any  Court  of  justice  (see  In  re 
Freston,  1883,  11  Q.  B.  D.  545 ;  In  re  Gent,  1889,  40  Ch.  D.  190). 

Place  of  Imprisonment. — Xo  imprisonment  is  lawful  in  any  private  place 
of  custody.  All  the  old  franchise  or  manorial  prisons  are  long  since 
abolished,  and  from  1404  (5  Hen.  iv.  c.  10)  it  has  been  illegal  to  imprison 
except  in  the  common  gaol  or  house  of  correction  (1743,  5  Geo.  n.  c.  5, 
s.  32).  But  custody  outside  the  gaol  is  perfectly  legal  for  so  long  as  is 
necessary  to  enable  the  captors  to  convey  the  captive  to  a  peace  officer,  or 
a  judicial  officer,  or  a  place  of  public  custody,  such  as  a  lock-up,  pohce  cell, 
or  gaol.  In  all  the  changes  of  the  law  of  prisons  care  has  been  taken  to 
preserve  for  each  judicial  division  of  the  country  some  building  as  the 
common  gaol.  On  the  aboHtion  of  county  and  borough  or  other  local 
gaols  or  houses  of  correction  in  1877  a  series  of  Home  Office  Orders 
substituted  the  Crown  prisons  for  the  old  places  of  imprisonment.  They  are 
for  the  most  part  collected  in  St.  E.  &  0.,  Eevised,  vol.  v.  pp.  647-652. 
But  Bail  (^.r.)  remains  as  a  reHc  of  the  old  practice  of  intrusting  offenders 
or  debtors  to  private  custody  on  receiving  security  for  their  submission  to 
justice,  or  complying  with  any  judgment,  civil  or  criminal,  pronounced 
against  them.  A  man's  bail  have  still  lq  theory  his  custody;  but  this 
does  not  entitle  them  to  imprison  him  in  any  private  place,  though  they 
may  seize  him  and  surrender  him  to  prison  for  their  own  discharge  {aiitc, 
vol.  i.  p.  443). 


Improper. — This  word  means  "wrongful,"  that  is,  otherwise  than 
by  inevitable  accident  (per  Brett,  M.  E.,  in  The  Warktearth,  1884,  53  L.  J. 
P.  D.&Ad.66).  . 


Impropriation  —  The  granting  of  an  ecclesiastical  benefice  to 
a  layman  or  lay  corporation.     Strictly,  the  word  is  the  count«rterm  of 
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appropriation,  which  denotes  "  the  annexing  of  a  benefice  to  the  proper  and 
perpetual  use  of  some  religious  body  politic,"  although  in  several  statutes 
the  two  words  have  been  used  as  synonymous  (Phillimore,  Ecd.  Law, 
2nd  ed.,  219-222). 


Improvement  Act  District. — This  was  defined  by  sec.  4 
of  the  Public  Health  Act,  1875,  as  "  any  area  for  the  time  being  subject  to  the 
jurisdiction  of  any  improvement  commissioners "  (see  Impeovement  Com- 
missioners). By  virtue  of  sec.  21  (1)  of  the  Local  Government  Act,  1894, 
such  a  district  is  now  called  an  urban  district  (see  Urban  District  ;  Local 
Government). 


Improvement  Commissioners.— As  defined  by  sec.  4  of 

the  Public  Health  Act,  1875,  these  were  "commissioners,  trustees,  or  other 
persons  invested  by  any  local  Act  with  powers  of  town  government  and 
rating."  They  are  now  urban  district  councils  (Local  Government  Act, 
1894,  s.  21  (1)),  and  election  thereto  is  governed  by  the  last-mentioned 
statute,  except  in  the  case  of  commissioners  having  powers  and  duties  in 
respect  of  any  harbours,  in  which  case  they  continue  to  exist  as  a  separate 
body  as  if  that  Act  had  not  passed  (Local  Government  Act,  1894,  s.  65). 
See  Local  Government  ;  Harbours  ;  Urban  District  Council. 


Improvement  of  Land. — By  a  number  of  statutes  passed 
during  the  present  reign  provision  has  been  made  for  enabling  improvements 
to  be  carried  out  on  lands  in  the  possession  of  tenants  for  life  or  other 
limited  owners.  Various  Acts  empowered  the  Treasury  to  make  advances 
out  of  public  money  to  such  owners  for  drainage  improvements ;  and  by  the 
Improvement  of  Land  Act,  1864,  great  facilities  have  been  granted  to  such 
landowners  for  effecting  improvements  of  various  kinds.  Power  is  given 
to  the  Board  of  Agriculture  to  entertain,  examine,  and  deal  with  applica- 
tions for  leave  to  borrow  money  under  the  powers  of  the  Act  for  improve- 
ments, and  if  it  should  appear  that  the  proposed  improvements  would  effect 
a  permanent  increase  of  the  yearly  value  of  the  lands,  to  sanction  the  same. 
The  money  borrowed  is  charged  on  the  fee  of  the  lands  comprised  in  the 
sanctioning  order,  and  made  repayable  with  interest  by  half-yearly  instal- 
ments extending  over  a  fixed  term  of  years.  These  instalments  are  payable 
by  the  tenant  for  life  or  other  person  having  a  limited  interest  in  the  land 
charged,  who  is  also  bound  to  uphold  the  improvements.  Sec.  9  of  the  Act 
specifies  the  improvements  which  may  be  carried  out ;  these  include 
drainage,  irrigation,  embanking,  inclosing  of  lands,  making  of  roads,  tram- 
ways, railways,  canals,  erection  of  cottages  and  other  farm  buildings,  plant- 
ing for  shelter,  construction  of  saw  and  other  mills,  and  the  construction  of 
jetties,  etc.  To  these,  various  other  works  have  been  added  by  sec.  25  of 
the  Settled  Land  Act,  1882,  which  Act  also  enables  a  tenant  for  life,  who 
is  desirous  of  applying  capital  money  arising  under  that  Act  in  or  towards 
payment  for  improvements,  to  submit  a  scheme  for  the  execution  of 
such  improvements  for  the  approval  of  the  trustees  of  the  settlement  or  of 
the  Court ;  and  provision  is  made  for  the  expenditure  of  such  money,  on 
a  certificate  from  the  Board  of  Agriculture  or  an  approved  surveyor  show- 
ing that  the  work  has  been  executed,  or  on  an  order  of  Court.  The  tenant 
for  life  and  his  successors  in  title,  who  are  protected  from  impeachment  for 
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waste  in  respect  of  the  execution  and  repair  of  the  improvements,  are  bound  to 
maintain  the  same,  and  insure  buildings  or  other  improvements  which  in 
their  nature  are  insurable,  during  such  period  as  the  Board  of  Agriculture 
may  prescribe.  [For  a  full  treatment  of  this  subject,  see  title  Settled 
Land  Acts.] 


Improvement  of  Towns. — By  the  Towns  Improvement 
Clauses  Act,  18-47,  one  of  a  series  of  important  consolidating  Acts  passed  in 
the  years  1845^7,  certain  provisions  usually  contained  in  Acts  for  paving, 
draining,  cleansing,  lighting,  and  improving  towns  were  consolidated,  and 
provision  made  for  their  incorporation  in  special  Acts.  The  statute,  besides 
dealing  with  drainage  matters,  empowers  the  local  authority,  where  it  has 
been  made  applicable,  to  provide  for  the  numbering,  naming,  and  improving 
of  streets,  to  deal  with  ruinous  or  dangerous  structures,  to  take  precautions 
in  the  case  of  buildings  in  course  of  erection  or  repair,  and  enables  them 
to  license  and  control  slaughter-houses.  By  sees.  160  and  169  of  the 
Public  Health  Act,  1875,  these  various  provisions,  other  than  those  relating 
to  drainage,  are  incorporated  into  that  Act.     See  Public  Health  ;  Town 

GOVEIINMENT. 


Improvements,  Compensation  for. —  See  Landlord 

AND  Tenant. 


In  accordance  with  the  Form. — A  bill  of  sale  made  or 

given  by  way  of  security  for  the  payment  of  money  is  void,  unless  made  "  in 
accordance  with  the  form  "  given  in  the  schedule  to  the  Bills  of  Sale  Act, 
1882  (s.  9).  The  meaning  of  the  phrase  "in  accordance  with  the  form "  has 
been  discussed  in  several  cases.  In  Ex  parte  Stanford,  In  re  Barber,  1886, 
17  Q.  B.  D.  259,  Bowen,  L.J.,  delivering  the  judgment  of  the  full  Court  of 
Appeal  (Fry,  L.  J.,  dissenting  on  this  point),  said  (p.  270) :  "  A  biU  of  sale 
is  surely  in  accordance  with  the  prescribed  form  if  it  is  substantially  in 
accordance  with  it,  if  it  does  not  depart  from  the  prescribed  form  in  any 
material  respect.  But  a  divergence  only  becomes  substantial  or  material 
when  it  is  calculated  to  give  the  bill  of  sale  a  legal  consequence  or  effect, 
either  greater  or  smaller,  than  that  which  would  attach  to  it  if  drawn  in 
the  form  which  has  been  sanctioned,  or  if  it  departs  from  the  form  in  a 
manner  calculated  to  mislead  those  whom  it  is  the  object  of  the  statute  to 
protect.  .  .  .  Whatever  form  the  bill  of  sale  takes,  the  form  adopted  by  it, 
in  order  to  be  valid,  must  produce,  not  merely  the  like  eflect,  but  the  same 
effect — that  is  to  say,  the  legal  eftect,  the  whole  legal  effect,  and  nothing 
but  the  legal  effect,  which  it  would  produce  if  cast  in  the  exact  mould  of  the 
schedule."  In  Thomas  v.  Xell-i/,  1888,  13  App.  Cas.  506,  Lord  Fitzgerald 
agreed  with  the  \dew  of  Bowen,  L. J.,  in  Ex  parte  Stanford  (ubi  supra),  that  it 
was  sufficient  if  the  bill  of  sale  was  substantially  in  accordance  with,  and 
did  not  depart  from  the  statutory  form  in  any  material  respect ;  but  he 
refrained  from  expressing  any  opinion  on  the  further  remarks  of  Bowen,  L.J., 
above  quoted.  Lord  Macnaghten,  in  the  same  case,  said  :  "  It  has  been  held, 
and  I  think  rightly,  that  sec.  9  does  not  require  a  bill  of  sale  to  be  a  verbal 
and  literal  transcript  of  the  statutory  form.  The  words  of  the  Act  are, '  in 
accordance  with  the  form,'  not  'in  the  form.'  .  .  .  When  is  an  instru- 
ment .  .  .  not   in  accordance   with  the  statutory  form  ?     Possibly   when 
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it  departs  from  the  statutory  form  in  anything  which  is  not  merely 
a  matter  of  verbal  difference.  Certainly,  I  should  say,  when  it  departs 
from  the  statutory  form  in  anything  which  is  a  characteristic  of  that 
form."  See  Weir,  Bills  of  Sale,  pp.  282  et  seq.,  and  title  Bills  of  Sale, 
vol.  ii.  p.  139. 


In  Addition. — Where  a  legacy  given  by  a  codicil  is  expressed  to 
be  "  in  addition  "  to  one  given  by  the  testator  to  the  same  legatee  in  his 
will,  the  presumption  is  that  the  additional  legacy  is  to  be  paid  precisely 
in  the  same  manner  as  the  original ;  this  construction,  however,  may  be 
controlled  by  the  context. 

[Authorit'i/. — 1  Jarman,  Wills,  5th  ed.,  149.] 


In  Aid. — Where  a  testator,  nearly  the  whole  of  whose  real  estate 
was  mortgaged,  devised  a  part  of  his  real  estate  to  his  sons  "  charged 
nevertheless  in  aid  of  my  personal  estate  and  in  exoneration  of  any  other 
real  estate  with  the  payment  of  my  just  debts,"  and  devised  another  part 
of  his  real  estate  to  his  daughter,  it  was  held  that  there  was  no  sufficient 
signification  of  a  contrary  intention  under  Locke  King's  Act  to  exonerate  the 
mortgaged  estate ;  both  devisees  therefore  were  held  bound  to  contribute 
rateably  to  payment  of  the  mortgage  debt  (In  re  Neivmarch,  Newmarch  v. 
Storr,  1878,  9  Ch.  D.  12). 


Ina.lIg'Ura.tion — The  act  of  inaugurating  or  inducting  a  person 
into  office  with  solemnity.  The  observance  of  Inauguration  Day,  or  the 
anniversary  of  the  sovereign's  accession  to  the  throne,  as  a  day  of  public 
thanksgiving  was  enjoined  on  the  Church  of  England  by  a  canon  of  1640 
(see  Bishop  Sparrow's  Collection  of  Articles,  etc.,  of  the  Church  of  England, 
4th  ed.,  p.  349),  and  except  during  the  reigns  of  Charles  ii.  and  William  in. 
particular  services  have  been  observed  in  the  Church  on  that  day  ever  since 
(Phillimore,  Eccl.  Law,  2nd  ed.,  p.  809). 


In  autre  droit — In  another's  right,  that  is,  in  a  representative 
capacity.  An  executor  who  sues  for  a  debt  due  to  his  testator  is  said  to  sue  in 
autre  droit.  When  a  person  sues  in  a  representative  capacity  the  indorse- 
ment on  the  writ  of  summons  must  show  this  (K.  S.  C.  Order  3,  r.  4) ; 
it  should  also  state,  if  the  fact  is  so,  that  the  defendant  is  sued  in  a 
representative  capacity  {ibid.). 


In  Blood. — Where  the  persons  who  were  to  take  imder  the 
ultimate  limitation  of  a  settlement  were  the  settlor's  "  next-of-kin  in 
blood,"  it  was  held  that  tlie  settlor's  widow  was  excluded  {In  re 
Fitzgerald,  1889,  58  L.  J.  Ch.  662).  In  his  judgment,  North,  J.,  said,  "  The 
result  would  have  been  the  same  if  the  words  had  been  '  next-of-km  ' 
simply ;  but  the  additional  words  '  in  blood '  make  the  case  stronger 
against  the  widow," 


In  Camera. — See  Camera,  In. 
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Inca.pa.City. — Incapacity  to  contract,  either  wholly  or  in  part,  may 
arise  from  a  variety  of  causes.  These  are  summarised  by  Sir  W.  Anson 
{Law  of  Contracts,  8th  ed.,  p.  106) thus  :  (1)  Political  or  professional  status; 
(2)  infancy ;  (3)  artificiality  of  construction,  as  in  the  case  of  corporations ; 
(4)  lunacy  or  drunkenness ;  and  (5)  coverture.  See  Contract  ;  Status  ; 
Infants;  Husband  and  AVife;  Lunact. 

In  criminal  law  children  under  the  age  of  seven  are  considered  incapable 
of  committing  crimes,  and  the  acts  of  children  between  the  ages  of  seven 
and  fourteen  which,  if  committed  by  adults,  would  he  crimes,  are  deemed 
not  to  be  such  in  their  case  unless  the  prosecution  can  affirmatively  show 
that  such  persons  knew  that  those  acts  were  wrong.  Incapacity  in 
criminal  law  also  arises  in  certain  cases  from  insanity,  coverture,  compulsion, 
and  necessity  (see  Stephen,  Digest  of  Grim.  Law,  5th  ed.,  articles  25-33). 

See  also  title  Disqualification. 


In  Cash. — It  was  decided  in  Spargo's  case,  1873,  L.  E.  8  Ch.  407, 
that  any  bond  fide  transaction  between  a  company  and  a  shareholder  which, 
if  the  company  brought  an  action  against  him  for  calls,  would  support  a 
plea  of  payment,  is  a  payment  "  in  cash  "  within  sec.  25  of  the  Companies 
Act,  1867,  which  requires  that  shares  shall  be  paid  for  in  cash  unless 
otherwise  determined  by  a  contract  in  writing  filed  with  the  Eegistrar  of 
Joint-Stock  Companies  at  or  before  the  issue  of  such  shares.  Spargo's  case 
{iiM  supra)  has  been  followed  in  a  number  of  cases  since  (see  these  collected 
in  Pahner,  Company  Precedents,  Part  II.,  6th  ed.,  p.  416),  but  in  Oorcgiim 
Gold  Mining  Co.  v.  Roper  in  the  House  of  Lords  ([1892]  App.  Cas.  125), 
Lord  Halsbury,  L.C.,  said  that  he  held  himself  free,  if  the  question  should 
ever  come  before. the  House,  to  consider  the  propriety  of  those  decisions 
which  allowed  payment  otherwise  than  in  cash.     See  Company. 


Incendiarism. — See  Arson. 


Incense. — The  ceremonial  use  of  incense  was  a  custom  of  the 
primitive  Church.  Its  use  is  not,  however,  specified  in  the  Book  of  Common 
Prayer,  and  the  use  of  it  during  or  immediately  before  the  celebration  of 
the  Holy  Communion  was  held  illegal  in  Martin  v.  3fackonochie,  1869, 
5  Moo.  P.  C,  N.  S.  500,  and  Sumner  v.  Wix,  1870,  L.  R.  3  Ad.  &  Ec. 
(See  also  article  Communion,  Holy.) 

These  judgments,  however,  must  be  held,  so  far  as  the  rule  of  finality  is 
concerned,  to  depend  upon  the  accuracy  of  historical  investigation,  and,  as 
the  matter  may  again  be  raised,  it  may  be  stated  that  there  is  clear  evidence 
existing  of  the  ceremonial  use  of  incense  in  the  Church  of  England  at  a 
time  subsequent  to  the  Eeformation.  Thus,  to  take  one  instance ;  in  the 
churchwarden's  accounts  for  St.  Nicholas  Church,  Durham,  in  1683,  there 
is  an  entry  "  For  frankincense  at  the  Bishop's  coming,  2s.  6d."  There  is 
also  evidence  of  a  ceremonial  use  of  incense  in  the  chapels  of  Bishop 
Andrews  (1555-1626),  and  also  of  Bishop  Sanderson,  Bishop  of  Lincoln 
(1660-1663)  (&.1587  ;  dl663),  and  a  reference  to  the  use  of  frankincense  in 
a  parish  church  by  George  Herbert,  Eector  of  Bemiston  (1630-1633) 
(6.1593;  rf.1633). 

[Authorities. — Phillimore,  Feci.  Law,  2nd  ed. ;  Surtee,  History  and 
Antiquities   of  the   County  Palatine  of  Durham,  vol.  iv.  p.   52 ;    P^ynne, 
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Canterhury's   Doome,   pp.   121-125;    MS.  of  Bishop  Sanderson  in  British 
Museum ;  George  Herbert,  Country  Parson.'] 


Incest  is  sexual  intercourse  between  persons  who  are  within  the 
prohibited  degrees  of  affinity  or  consanguinity  contained  in  the  table  pre- 
pared in  1563  and  annexed  to  the  Book  of  Common  Prayer,  and  referred 
to  in  Canon  99  of  1603.  These  degrees  include  legitimate  as  well  as 
illegitimate  relations,  and  the  half-blood  as  well  as  the  whole  blood  {Horner 
V.  Horner,  1799,  1  Hag.  Con.  352;  Sherwood  v.  Bay,  1837,  1  Moo. 
P.  C.  355;  B.  v.  St.  Giles,  1847,  11  Q.  B.  173;  B.  v.  Brighton,  1861, 
1  B.  &  S.  447 ;  see  Affinity). 

In  the  law  of  Scotland  incest  is  a  high  crime  and  offence  under  a  Scots  Act 
of  1567,  c.  14,  which  defines  it  by  reference  to  Leviticus  c.  xviii.  It  includes 
marriage  with  a  deceased  wife's  sister,  and  was  a  capital  offence  till  1887 
(50  &  51  Vict.  c.  35,  s.  56).  As  to  the  mode  of  enforcing  the  law,  see 
Fraser  on  Husband  and  Wife,  2nd  ed.,  1520;  Anderson,  Grim.  Law  of 
Scotland,  p.  92. 

In  England  incest  is  not  punishable  by  the  civil  Courts  except  under 
53  Geo.  III.  c.  127,  as  auxiliary  to  the  Ecclesiastical  Courts,  which  alone  have 
cognisance,  but  now  very  rarely  exercise  jurisdiction  (see  Canons  of  1603, 
109,  113 ;  Steph.  Dig.  Grim.  Law,  5th  ed.,  p.  132;  2  Steph.  Hist.  Grim.  Law, 
396-429).  The  punishment  is  excommunication  and  penance  {Blachmore  v. 
Bridcr,  1816,  2  Phillim.  359).  Where  a  statutory  or  common  law  offence 
against  females  involves  incest,  this  circumstance  operates  in  aggravation 
of  sentence. 

Incestuous  marriages  are  now  in  all  cases  absolutely  void  and  not 
voidable  only  (see  5  &  6  Will.  iv.  c.  54  ;  Andreivs  v.  Boss,  1888, 14  P.  D.  15). 
But  they  are  sufficiently  marriages  to  support  a  prosecution  for  bigamy. 
See  Bigamy. 

Incestuous  adultery  by  a  husband  is  per  se  a  ground  of  divorce  without 
the  need  of  proving  cruelty  or  other  matrimonial  offence  (20  &  21  Vict.  c.  85, 
s.  27).  But  accusing  husband  or  wife  of  incest  is  not  per  se  legal  cruelty  nor 
ground  for  judicial  separation  (Bussell  v.  Bussell,  [1897]  App.  Cas.  395;  at  453). 

[Authorities. — Hammick  on  Marriage,  2nd  ed.,  30-42 ;  Geary  on  Marriage, 
30-32 ;  Phillimore,  Eccl.  Lav),  2nd  ed. ;  Brown  and  Powles  on  Divorce, 
6th  ed.,  220.] 

In  Charg^e. — Sec  126,  subsec.  2  of  the  Public  Health  Act,  1875, 
imposes  a  penalty  upon  anyone  who  being  "  in  charge  "  of  a  person  suffering 
from  any  dangerous  infectious  disorder  exposes  such  sufferer  in  public 
places  without  taking  proper  precautions  against  the  spread  of  the  disorder. 
A  medical  man  who  merely  walks  by  the  side  of  a  patient  who  is  able  to 
walk  alone  is  not  "  in  charge"  of  such  person  (Tunhridge  Wells  Local  Board 
V.  Bisshop,  1877,  2  C.  P.  D.  187). 


Inch  of  Candle.— See  Auction. 


Incident  —  "A  thing  appertaining  to  or  following  another  as  a 
more  worthy  or  principal "  (Go.  Litt.  151  h).  Thus,  a  court  baron  is  incident 
to  a  manor,  rent  to  a  reversion,  and  distress  to  rent. 
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Incidental. — Although  on  a  sale  by  a  tenant  for  life  under  the 
Settled  Land  Act,  1882,  the  costs  of  oljtaining  the  concurrence  of  mortgagees 
to  such  sale  are  costs  "  incidental "  to  the  exercise  of  the  tenant  for  life's 
statutory  powers  within  sec.  21,  subsec.  x.  of  the  Act,  yet  where  the  mortgages 
have  been  granted  by  the  tenant  for  life  simply  for  his  own  purposes  and 
his  own  benefit,  such  costs  ought  not  to  be  allowed  to  be  paid  out  of  capital 
money  produced  by  the  sale  {Cardigan  v.  Gurzon  Hence,  1889,  58  L.  J. 
Ch.  436). 

Services  "  incidental  to  the  duty  or  business  of  a  carrier "  primd  facie 
include  station  accommodation,  use  of  sidings,  weighing,  checking,  clerkage, 
watching,  and  labelling,  provided  and  performed  by  a  railway  company 
in  respect  of  goods  traffic  conveyed  by  them  as  carriers  {Hall  v.  London, 
Brighton,  and  South  Coast  Rivy.  Co.,  1885,  15  Q.  B.  D.  505  ;  Sorcerhy  v.  Great 
Northern  Rivy.  Co.,  1891,  60  L.  J.  Q.  B.  467) ;  but  the  taking  of  waggons 
from  private  sidings  and  attaching  them  to  the  trains,  or  returning  same  to 
such  sidings,  or  allowing  a  consignor  to  leave  goods  on  ground  adjoining  the 
railway  line,  do  not  fall  within  the  category  of  such  services  {Lancashire  and 
Yorkshire  Ewy.  Co.  v.  Gidlmc,  1875,  L.  E.  7  H,  L.  517).  See  also  Stroud, 
Jud.  Diet. 


Incidental  Expenses. — Where  a  judge's  order  directed  a  stay 
of  proceedings  on  payment  of  debt  and  costs,  with  a  stipulation  that  in 
default  of  payment  the  plaintiff  should  be  at  liberty  to  sign  judgment,  issue 
execution,  and  levy  the  debt  and  costs,  together  with  the  costs  of  execution, 
sheriffs  poundage,  officer's  fees,  "  and  all  other  incidental  expenses,"  it  was 
held  that  the  sheriff  was  right  in  refusing  to  levy  as  "  incidental  expenses," 
the  costs  of  a  rule  to  return  the  writ  {Hutchinson  v.  Humbert,  1841, 10  L.  J. 
Ex.  418). 


Incidental  or  Conducive. — The  memorandum  of  association 
of  a  joint-stock  company,  after  stating  the  main  objects  for  which  the 
company  has  been  formed,  usually  empowers  it  to  do  all  such  other  things 
as  are  "  incidental  or  conducive  "  to  these  main  objects  or  any  of  them.  In 
several  cases  these  words  have  been  treated  as  material ;  for  example,  in 
Simpsan  v.  Westminster  Pcdacc  Hotel  Co.,  1860,  8  H.  L.  712,  where  the  objects 
for  which  the  company  was  established  were  stated  to  be  "  for  the  erection, 
furnishing,  and  maintenance  of  an  hotel,  the  carrpng  on  the  usual  business  of 
an  hotel  and  tavern  therein,  and  the  doing  aU  such  things  as  are  incidental  or 
otherwise  conducive  to  the  attainment  of  the  above  objects,"  it  was  held  that 
the  letting  off,  for  a  short  period,  of  a  large  portion  of  the  hotel  to  a  Govern- 
ment department  was  intra  vires  the  company,  as  being  "  incidental  or  other- 
wise conducive  "  to  the  attainment  of  the  company's  objects.  See  the  whole 
of  the  cases  on  these  words  collected  in  Buckley,  Companies  Acts,  7th  ed., 
p.  569  n.  {x) ;  see  also  Palmer,  Company  Precedents,  6th  ed..  Part  I.  p.  213. 


Inclausa  —  An  enclosure  round  a  house  (Kennet,  Paroch.  Antiq., 
Glossary). 


IncIOSUre  Acts. — The  inclosm-e  of  wastes  and  common  lands 
has  been  the  subject  of  legislation  for  many  centuries, — the  first  statute 
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dealing  with  the  question  being  passed  so  early  as  the  year  1235.  This  was 
the  Statute  of  Merton  (20  Hen.  in.  c.  4),  which,  with  the  Statute  of  West- 
minster the  Second  (13  Edw.  i.  st.  1,  c.  46),  enabled  lords  to  approve,  that  is, 
to  inclose,  waste  lands,  provided  they  left  sufficient  common  of  pasture  for 
the  freeholders.  Under  the  power  thus  conferred  much  land  was  inclosed; 
in  later  times,  however,  when  it  was  considered  a  national  benefit  to  bring 
as  much  land  as  possible  under  cultivation,  inclosures  were  chiefly  effected 
by  private  Acts ;  of  these,  during  the  period  between  the  Kevolution  and 
1845,  when  public  opinion  began  to  change  on  the  expediency  of  wholesale 
inclosures,  it  is  said  there  were  about  four  thousand,  by  which  no  less  than 
over  seven  million  acres  of  commons  or  common  fields  were  inclosed  (Shaw- 
Lefevre,  English  Commons  and  Forests,  20).  A  certain  amount  of  inclosure 
was  also  brought  about  for  plantations  under  a  statute  of  1756  ;  and  certain 
other  inclosures  were  effected  under  an  Act  of  1773  relating  to  common 
fields. 

Under  the  private  Inclosure  Acts  commissioners  were  appointed  in  each 
case  to  carry  out  the  inclosure,  and  as  the  clauses  defining  their  duties  and 
powers  were  practically  identical  in  every  case,  these  were  consolidated  into 
one  general  Act,  the  Inclosure  Act,  1801,  which,  however,  has  now  been 
superseded  by  the  Inclosure  Act,  1845,  and  the  Acts  amending  same.  By 
the  Act  of  1845  the  Inclosure  Commissioners  {q.v.)  were  appointed  to  deal 
with  all  .  cases  of  inclosures ;  but  these  Commissioners  have  now  been 
replaced  by  the  Board  of  Agriculture  {q.v.),  without  whose  sanction,  subse- 
quently confirmed  by  Parliament,  no  inclosure  of  commons  can  now  take 
place  either  under  the  modern  statutes  or  under  the  Statutes  of  Merton  and 
Westminster  the  Second  (Commons  Act,  1876 ;  Law  of  Commons  Amend- 
ment Act,  1893). 

Lands  subject  to  inclosure  under  the  statutes  are  defined  by  sec.  11  of 
the  Inclosure  Act,  1845  ;  these  are  "  lands  subject  to  any  rights  of  common 
whatsoever,  and  whether  such  rights  may  be  exercised  or  enjoyed  at  all 
times,  or  may  be  exercised  or  enjoyed  only  during  limited  times,  seasons,  or 
periods,  or  be  subject  to  any  suspension  or  restriction  whatsoever  in  respect 
of  the  time  of  the  enjoyment  thereof ;  all  gated  and  stinted  pastures  in  which 
the  property  of  the  soil  or  of  some  part  thereof  is  in  the  owners  of  the 
cattle  gates  or  other  gates  or  stints,  or  any  of  them ;  and  also  all  gated  and 
stinted  pastures  in  which  no  part  of  the  property  of  the  soil  is  in  the  owners 
of  the  cattle  gates  or  other  gates  or  stints,  or  any  of  them ;  all  land  held, 
occupied,  or  used  in  common,  either  at  all  times  or  during  any  time  or 
season,  or  periodically,  and  either  for  all  purposes  or  for  any  limited  pur- 
pose, and  whether  the  separate  parcels  of  the  several  owners  of  the  soil  shall 
or  shall  not  be  known  by  metes  or  bounds,  or  otherwise  distinguishable ;  all 
land  in  which  the  property  or  right  of  or  to  the  vesture  or  herbage,  or  any 
part  thereof,  during  the  whole  or  any  part  of  the  year,  or  the  property  or 
right  of  or  to  the  wood  or  underwood  growing  and  to  grow  thereon,  is 
separated  from  the  property  of  the  soil ;  and  all  lot  meadows,  and  other 
lands  the  occupation  or  enjoyment  of  the  separate  lots  or  parcels  of  which 
is  subject  to  interchange  among  the  respective  owners  in  any  known  course 
of  rotation  or  otherwise." 

The  initial  procedure  relative  to  the  inclosure  of  such  lands  is  now 
regulated  by  the  Commons  Act,  1876,  by  which  the  Board  of  Agriculture  is 
empowered  to  entertain  applications  for  a  provisional  order  (1)  for  the 
regulation  of  a  common,  or  (2)  for  the  inclosure  of  a  common,  or  (3)  partly 
for  the  inclosure  and  partly  for  the  regulation  of  a  common.  (The  regula- 
tion, as  distinguished  from  the  inclosure,  of  commons  is  dealt  with  under  the 
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titles  Common  and  Metropolitan  Commons  ;  this  article  is  fm-ther  limited 
to  the  inclosure  of  commons  other  than  those  within  the  MetropoUtan  area ; 
as  to  the  inclosure  of  the  latter,  see  Metropolitan  Inclosure  Acts.) 

Previously  to  making  an  application  to  the  Board  of  Agi'icidture  for  a 
provisional  order,  persons  wishing  to  inclose  must  give  notice  of  their 
intended  apphcation  by  advertisement  inserted  in  the  newspaper  or  news- 
papers having  the  largest  circulation  in  the  neighbourhood  of  the  common — 
two  insertions  in  ordinary  cases  being  sufficient ;  and  also,  in  the  case  of  a 
suburban  common,  that  is,  one  within,  or  within  six  miles  of,  a  town — a 
"  town  "  being  defined  as  a  municipal  corporation  or  urban  district,  having 
a  population  of  not  less  than  five  thousand  inhabitants — serve  notice  on 
such  local  authority  (Act  of  1876,  s.  10 ;  Board's  Regulations,  ss.  6  and  7). 
Applications,  which  can  only  be  made  by  persons  representing  at  least  one- 
thu'd  in  value  of  those  proposed  to  be  affected  by  the  provisional  order 
(Act  of  1876,  s.  2),  must  be  in  writing,  and  accompanied  by  a  map  defining 
the  land  proposed  to  be  dealt  with,  copies  of  the  newspapers  in  which  the 
advertisement  appeared,  and  proof  of  service,  in  the  case  of  a  suburban 
common,  of  notice  on  the  local  authority  {ibid.  s.  10 ;  Bejulations,  s.  8). 
Evidence  must  also  be  furnished  in  support  of  the  apphcation  considered  in 
relation  to  the  benefit  of  the  neighbourhood  as  well  as  private  interests 
(Act  of  1876,  s.  10) ;  and  if  the  Board  is  satisfied  that  a  primd  facie  case  for 
inclosure  has  been  made  out,  a  local  inquiry  by  an  assistant  commissioner 
will  be  ordered  (ibid.  ss.  10,  11).  The  assistant  commissioner  inspects  the 
common  in  question,  and,  after  due  notice  has  been  given,  holds  public 
meetings  in  the  locahty  to  hear  all  persons  desirous  of  being  heard,  and 
otherwise  obtains  all  such  information  as  may  enable  him  to  report  fidly  to 
the  Board  as  to  the  expediency  of  granting  the  application  {ibid. ;  Regidations, 
s.  12). 

The  Board  may  require,  as  a  condition  of  allowing  the  inclosure  to  be 
effected,  the  appropriation  of  an  allotment  for  recreation  purposes,  allot- 
ments for  the  labouring  poor,  the  preservation  of  access  to  any  particular 
points  of  view,  the  preservation  of  particular  trees  or  objects  of  historical 
interest,  and  the  setting  out  of  roads,  bridlepaths,  or  footpaths  (Act  of  1845, 
ss.  30,  31 ;  Act  of  1876,  ss.  7,  34).  If  satisfied  upon  these  points,  and  that 
it  is  otherwise  expedient  to  proceed,  the  Board  frames  a  draft  proN-isional 
order,  which,  after  notice  of  it  has  been  duly  given,  will  be  certified,  if  it 
appears  that  at  least  two-thirds  in  value  of  those  interested  consent,  or  in 
the  case  of  a  common  over  which  the  freemen,  burgesses,  or  inhabitant 
householders  of  any  city,  borough,  or  town  are  entitled  to  exercise  rights, 
that  two-thirds  in  number  of  such  persons  consent,  or,  where  the  common 
consists  of  the  waste  lands  of  a  manor,  that  the  lord  of  the  manor  consents. 
When  certified,  the  provisional  order  is  submitted  to  Parliament  for  con- 
firmation (Act  of  1876,  s.  12). 

AVhen  the  provisional  order  has  been  confirmed,  the  Board  convenes  a 
meeting  of  the  parties  interested,  for  the  purpose  of  appointing  a  valuer  to 
carry  out  the  inclosure,  and  to  resolve  upon  instructions  to  him  on  any 
matters  not  inconsistent  with  the  terms  of  the  provisional  order  (Act  of 
1845,  ss.  33,  34).  The  valuer  then  proceeds  to  hear  the  claims  of  the 
parties,  and  to  divide,  set  out,  and  allot  the  land  among  those  interested, 
according  to  their  several  interests,  and  also  to  set  out  those  portions  (if 
any)  to  be  devoted  to  public  purposes  (for  the  management  of  which  there 
are  elaborate  provisions),  and  generally  to  carry  out  the  instructions  given 
him  at  the  meeting  at  which  he  was  appointed.  The  costs  of  the  inclosure 
are  borne  rateably  by  those  interested.  Encroachments  on  the  common  of 
VOL.  VI.  22 
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over  twenty  years'  standing  are  to  be  deemed  ancient  inclosures  (ibid.  S.-52). 
Having  determined  all  claims,  the  valuer  draws  up  a  schedule  of  those 
allowed  by  him,  which  is  then  deposited  for  public  inspection ;  and  if  these 
allowances  are  not  appealed  against  to  the  Board,  or  from  the  Board  to  the 
Courts,  the  valuer  draws  up  his  report.  This  is  deposited  for  public  inspec- 
tion, after  which  the  valuer  makes  his  award,  which,  when  confirmed  by  the 
Board,  is  conclusive  evidence  that  the  Act  has  been  complied  with  (ibid. 
ss.  55, 102-105). 

The  several  allotments,  except  those  set  apart  for  public  purposes,  have 
to  be  inclosed,  ditched,  and  fenced  as  the  valuer  may  direct  (ibid.  s.  83). 

Town  and  village  greens  cannot  be  inclosed,  but  provision  may  be  made 
for  protecting  their  surface  and  fixing  their  boundaries  (ibid.  s.  15) ;  encroach- 
ments on  these  greens  are  deemed  public  nuisances  (Act  of  1876,  s.  29). 

Partitions  and  exchanges  of  lands,  and  the  division  of  intermixed  lands, 
may  also  be  effected  under  the  Inclosure  Acts. 

[Authority. — See  Elton,  Law  of  Copyholds,  2nd  ed.,  pp.  286-299,  and 
App.  I.  and  II.,  giving  the  Regulations  of  the  Board  of  Agriculture ;  see  also 
titles  Common  ;  Metropolitan  Inclosure  Acts.] 


Inclosure  Commissioners  —  Certain  persons  appointed 
under  the  powers  conferred  by  the  Inclosure  Act,  1845,  to  whom,  in  con- 
junction with  the  First  Commissioner  of  Woods,  was  intrusted  the  duty  of 
carrying  the  Inclosure  Acts  into  execution.  By  the  Settled  Land  Act, 
1882,  s.  48,  these  Commissioners  were  reconstituted  as  the  Land  Com- 
missioners, who  again  were  replaced  by  the  Board  of  Agriculture  (g.v.)  under 
the  Board  of  Agriculture  Act,  1889. 


Incognito  (Dipl.). — A  sovereign  travelling  incognito,  though  ho 
enjoys  as  sovereign  the  right  of  exterritoriality  (q.v.),  is  entitled  to  be 
treated  as  a  private  person,  if  he  so  wishes.  But  when  he  chooses  to  put 
an  end  to  such  incognito,  he  is  entitled  to  all  the  prerogatives  of  a  sovereign. 
Thus  the  King  of  Holland  in  1873  was  condemned  by  the  police  Court  at 
Clarence  in  Switzerland  to  a  fine,  which  was  at  once  annulled  on  his  making 
known  his  royal  position  (Rivier,  Droit  Des  Gens,  Paris,  1896,  i.  418).  In 
diplomacy  a  distinction  is  made  between  simple  and  strict  incognito,  the 
former  being  a  diplomatic  fiction  used  to  dispense  with  ceremonial.  In 
Mighell  v.  The  Sidtan  of  Johore,  who  was  sued  in  England  under  the  incog- 
nito of  Albert  Baker  ([1894]  1  Q.  B.  149),  an  order  for  substituted  service 
was  set  aside  and  all  proceedings  stayed,  on  proof  by  the  defendant  that  he 
exercised  in  his  country  "  without  question  the  usual  attributes "  of  a 
sovereign  ruler.  It  was  contended  that,  inasmuch  as  a  foreign  sovereign 
may  submit  to  the  jurisdiction  of  the  Courts  of  this  country,  and  the  Sultan 
of  Johore  had  taken  an  assumed  name  and  acted  as  a  private  individual,  he 
had  submitted  to  the  jurisdiction,  and  could  not  claim  his  prerogative  as  a 
sovereign.  "  I  am  of  opinion,"  said  Lopes,  L. J.,  "  that  no  such  inference  can 
be  drawn.  In  my  judgment  the  only  mode  in  which  a  sovereign  can  submit 
to  the  jurisdiction  is  by  a  submission  in  the  face  of  the  Court,  as,  for 
example,  by  appearance  to  a  writ.  That  he  intends  to  waive  his  rights  by 
taking  an  assumed  name  cannot  be  inferred." 

Income^ — See  Corpus  and  Income;  Income  Tax. 
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Income  Tax. 

TABLE  OF  CONTENTS. 

Prelimlxary 339  Schedule  D. — Trad£s,Professioiis,eU.    343 

Nature 340  „          E. — Public  Employments  .     346 

IxciDENXE 340  Deductions,     Allowanxes,     A2fD 

Taxable  Subject    ....  340  Abatements         ....    346 

Classificatiox  of  Income      .        .  340       Exemptions 347 

Schedule  A. — Owners  of  Land         .  341  Management,     Assessment,     and 

„         B. — Occupiers  of  Land      .  342           Collection 350 

„          C— Public  Funds    .        .  343 

Preuminary. — After  numerous  attempts  by  the  Crown  and  Parliament 
to  devise  a  system  of  taxation  which  would  reach  personal  property,  and 
prevent  evasion  or  untrue  retm-ns,  Pitt  in  1799  established  the  income 
tax  (39  Geo.  in.  cc.  13,  22).  In  1803,  Addington  introduced  modifications 
into  Pitt's  scheme  (43  Geo.  m.  c.  122),  and  in  1806  (45  Geo.  rn.  c.  65) 
further  modifications  were  made.  The  tax  was  dropped  in  1816,  but  was 
revived  in  1842  by  Peel,  by  the  Act  on  which  it  is  now  mainly  based 
(5  &  6  Vict.  c.  35),  which  is  a  re-enactment  of  the  Act  of  1806,  with 
certain  additions  and  alterations.  The  history  of  these  experiments  on 
taxation  up  to  1842  is  treated  in  Dowell  on  Income  Tax  Laics,  4th  ed., 
pp.  i.— xlii.  The  whole  of  the  law  on  the  subject  of  the  tax  is  purely 
statutory,  and  depends  (1)  upon  the  construction  of  the  statutes ;  (2)  upon 
their  application  as  construed,  to  the  persons  or  property  sought  to  be 
charged,  exempted,  or  relieved.  The  rule  of  construction  (which  is  not  a 
rule  of  law,  but  a  presumption  only)  applicable  to  taxing  Acts,  is  said  to  be 
that  the  letter  and  not  the  spirit  of  the  statute  is  to  be  followed.  Unless 
Parliament  has  by  express  words  or  obvious  intention,  ascertained  by 
examining  the  whole  of  the  statute,  laid  a  tax  on  an  individual,  no 
extraneous  considerations  of  policy  or  equity  will  justify  the  Courts  in 
bringing  such  incU\idual  within  the  net  of  the  revenue  {Coltness  Iron  Co.  v. 
Black,  1883,  6  App.  Cas.  315  ;  Commissioners  for  Special  Purposes  of  Income 
Tax  V.  Pem^sel,  [1891]  App.  Cas.  531 :  Maxwell  on  Statutes,  3rd  ed.,  168, 
401 ;  Hardcastle  on  Statutes,  2nd  ed.,  442,  523-525). 

The  Income  Tax  Acts,  while  applicable  since  1853  (16  &  17  Vict.  c.  34) 
to  the  whole  of  the  United  Kingdom,  are  framed  in  the  main  in  the 
language  of  English  lawyers,  without  always  inserting  the  equivalent  terms 
of  Scotch  or  Irish  law.  This  fact,  undoubtedly,  may  cause  difficulty  of 
application ;  but  all  serious  doubts  have  thus  far  been  resolved  by  the 
action  of  the  House  of  Lords  as  the  commune  forum  of  aU  tliree  countries, 
and  the  incidence  of  taxation  under  the  Acts  has  been  thereby  equalised. 
The  efifect  of  the  statutes  in  England  is  here  alone  considered,  without 
regard  to  the  particular  modifications  of  the  taxation  afifecting  only  Scot- 
land or  Ireland. 

The  scheme  of  taxation  has  been  to  provide  (1)  by  the  Acts  of  1842 
(c.  35)  and  1853  (c.  34),  a  code  of  diiections  as  to  the  mode  of  assessing 
and  le^^ing  the  tax  when  granted  ;  (2)  by  an  annual  Act,  the  rate  at  which 
the  tax  is  to  be  levied  for  the  current  financial  year.  These  annual  Act« 
frequently  also  contain  amendments  of  the  code,  altering  the  incidence  or 
exemptions  or  the  mode  of  levy.  The  effect  of  this  mode  of  legislation  has 
been  said  by  Lord  Macnaghten  in  Income  Tax  Commissioners  v.  Pcmsel, 
[1891]  App.  Cas.  532,  591,  to  make  the  income  tax  code  annual,  and  to 
override  exemptions  in  any  local  Act  of  earlier  date  than  the  annual 
charging  Act,  and  the  Acts  themselves  are  distinctly  unfavourable  to  any 
theory  of  local  immunities. 
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Nature. — The  tax  is  an  equal  "  pound  tax  "  of  so  much  on  every  pound 
of  taxable  income  from  property,  real  and  personal,  professions,  trades,  and 
offices.  The  scale  of  taxation  does  not,  as  in  the  case  of  the  new  estate 
duty,  ascend  with  the  wealth  of  the  person  taxed. 

The  amount  of  the  tax  for  any  given  year  is  settled  annually  by  a 
charging  Act ;  that  now  in  force  is  the  Finance  Act,  1897  (60  &  61  Vict, 
c.  24,  s.  4).  The  year  of  charge  is  from  April  6  to  the  next  April  5  (5  &  6 
Vict.  c.  35,  8.  176  ;  43  &  44  Vict.  c.  19,  s.  48). 

The  tax  is  payable  on  or  before  January  1  in  the  year  of  charge  (1880, 
c.  19,  s.  82),  except  in  the  following  cases : — 

(a)  Eailways,  which  pay  the  tax  under  Schedule  D.  by  four  quarterly 
payments,  beginning  on  June  20  (1880,  c.  19,  s.  95). 

(b)  Tax  payable  by  way  of  deduction  (1842,  c.  35,  s.  158). 

Default  in  payment  of  income  tax  makes  the  taxpayer  a  Crown  debtor. 
Payment  may  be  enforced  by  distress,  or  by  detention  of  a  defaulting 
taxpayer  in  prison  by  warrant  of  the  general  commissioners  (1880,  c.  19, 
ss.  82-91). 

Incidence. — The  taxation  ultimately  falls  on  the  beneficial  interest  in 
the  taxable  subject,  whether  vested  in  a  natural  or  legal  person ;  but  special 
rules  are  made  as  to  the  mode  of  charge  and  collection  in  the  case  of 
corporations,  societies,  persons  under  disability,  persons  abroad,  trust 
property,  property  in  Court  (1842,  c.  35,  ss.  40-54,  173 ;  1878,  c.  21,  s.  18), 
and  as  to  deduction  of  tax  from  interest  payable  under  contract  or  will  or 
out  of  profits  of  trade.  In  the  case  of  decease,  the  executors  must  pay  the 
accrued  tax  (1842,  c.  35,  s.  173 ;  53  &  54  Vict.  c.  8,  s.  24). 

Taxable  Subject. — The  subject  of  the  tax  is  (1)  all  income  derived 
from  whatever  source  in  the  United  Kingdom,  whether  by  residents  or 
absentees,  subjects  or  aliens ;  (2)  all  income  derived  from  sources  outside 
the  United  Kingdom,  and  received  in  the  United  Kingdom  by  subjects  or 
aliens  resident  therein  (1842,  c.  35,  ss.  88,  104  (iv.)  ;  1853,  c.  34,  ss.  2,  5,  6  ; 
Colqulwun  v.  Brooks,  1889,  14  App.  Cas.  493  ;  Forbes  v.  Scottish  Provident 
Listitution,  1896,  23  Eettie,  323).  Eesidence  means  not  "  domicile,"  but  an 
established  place  of  abode  {Rogers  v.  Inland  Revenue,  1879,  1  Tax  Cas.  225  ; 
Lloyd  V.  Sulley,  1884,  2  Tax  Cas.  37). 

A  company  which  is  formed  under  English  law,  and  has  a  registered 
office  in  the  United  Kingdom,  and  carries  on  business  partly  there,  is 
treated  as  resident  there  {San  Paulo  Brazilian  Rwy.  Co.  v.  Carter,  [1896] 
App.  Cas.  31).  A  foreign  company  or  person  carrying  on  business  in  Eng- 
land, but  not  domiciled  or  resident  there,  is  chargeable  only  on  the  profits 
made  on  business  done  there  {Grainger  v.  Goiigh,  [1896]  App.  Cas.  325). 
What  amounts  to  carrying  on  business  is  difficult  to  say,  having  regard 
to  the  cases  there  discussed  and  Watson  v.  Sandie,  1897,  14  T.  L.  E.  124. 
But  foreign  investments  of  an  English  company  are  treated  as  part  of  its 
trading  assets  if  remitted  to  England  {Norwich  Union  Fire  Assurance  Co.  v. 
3Iagee,  1896,  44  W.  E.  384). 

Temporary  absence  by  a  person  ordinarily  resident  in  the  United 
Kingdom  does  not  exempt  from  duty;  nor  does  presence  in  England  for 
temporary  purposes  for  not  over  six  months  create  a  liability  to  the  tax 
(1842,  c.  35,  8.  39). 

Where  persons  abroad  receive  income  from  England  through  trustees, 
guardians,  agents,  and  the  like,  it  is  taxable.  (1842,  s.  41),  and  the  tax 
must  be  deducted  by  the  trustee,  agent,  etc. 

Classification  of  Income. — The  sources  of  income  are  classified  under 
five  heads,  by  what  are  called  the  schedules  of  charge  in  the  Act  of  1842 
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which  are  framed  with  regard  to  consideration  of  the  most  effectual  way  of 
assessing  the  particular  income  so  as  to  prevent  error  or  deceit. 

They  may  be  summarised  thus  : 

Income  or  profits  derived  from  ownership  or  occupation  of  land — 
Schedules  A,  B. 

Income  derived  from  investments  in  public  funds — Schedule  C. 

Income  derived  from  public  otiice — Schedvde  E. 

Income  derived  from  professions,  trades,  or  callings — Schedule  D. 

The  provisions  of  the  Act  specifically  applied  to  duties  in  a  particular 
schedule  are,  where  not  repugnant  to  the  specific  provisions  applied  to 
duties  under  other  schedules,  to  be  also  applied  to  them  (see  Tennant  v. 
Smith,  [1892]  App.  Gas.  150,  160). 

Schedule  A. — Larul. — Lands,  tenements,  and  hereditaments  or  heritages 
in  respect  of  the  ownership  thereof  on  the  annual  value  thereof  (1853,  c.  34, 
s.  2). 

For  the  purpose  of  this  schedule  outside  London  the  value  is  taken  to  be 
the  same  for  1897-98  as  for  1896-97  (60  &  61  Vict.  c.  24,  s.  4),  and  is 
assessed  by  the  surveyors  of  taxes  (1896,  c.  28,  s.  30).  In  the  metropolis, 
it  is  as  fixed  by  the  valuation  list  of  1896,  and  the  supplemental  lists  under 
32  &  33  Vict.  c.  67. 

The  rules  for  assessment  are  contained  in  sees.  60,  61  of  the  Act  of  1842, 

I.  The  general  rule  is  to  assess  the  lands  at  their  rack  rent,  if  fixed 
within  seven  years  before  the  assessment,  or  if  not  at  the  rack  rent  which 
it  is  estimated  thev  would  fetch  (s.  60  (L),  s.  63  (x.),  s.  64  (xi),  ss.  65, 
66,  67,  68,  70). 

II.  "  Hereditaments  "  include  easements,  profits  k  prendre  in  alieno  solo, 
such  as  sporting  rights,  or  rights  to  cut  timber  or  saleable  underwood  on 
land  not  in  occupation  of  the  owner,  tithes  in  kind  (three  years'  average), 
ecclesiastical  tithes  and  dues  (three  years'  average),  and  compoimded  tithes, 
but  not  tithe  rent-charge  (one  year's  profits),  manors  (with  their  dues, 
services,  and  casual  profits),  and  fines  on  leases  or  renewals  (one  year's 
profits).  In  the  case  of  fines,  the  general  commissioners  may  discharge 
the  assessment  if  the  fines  have  been  applied  as  "  productive  capital "  on 
which  profit  has  arisen  {Mostyn  v.  London,  [1895]  1  Q.  B.  170).  In  the 
case  of  manors,  the  return  is  made  on  an  average  of  seven  years  of  the  duee, 
etc.  {Norfolk  (Duke)  v.  Lamarque,  1890,  24  Q.  B.  D.  485).  The  general  rule 
of  assessment  does  not  apply  to  these  hereditaments  (other  than  profits 
a  prendre),  and  they  are  assessed  in  accordance  with  the  regulations  of 
s.  60,  No.  ii. 

Industrial  concerns  arising  out  of  land  are  assessed  on  the  profits 
received  from  the  going  concern. 

(a)  Quarries  of  stone,  limestone,  slate,  or  chalk,  on  those  of  the  preceding 
year,  whether  the  working  is  by  open  cast  or  underground  (Jon^s  v. 
Cwmorthen  Slate  Co.,  1879,  5  Ex.  D.  93). 

(b)  Alines  of  coal,  tin,  lead,  copper,  etc.,  ejusdem  generis,  on  an  average  of 
the  five  preceding  years,  subject  to  abatement  if  the  value  is  decreasing 
from  unavoidable  causes  (1842,  s.  60,  iii.  (2)  iv.  (5)),  and  with  a  diminution 
for  wear  and  tear  of  machinery  and  plant  which  are  included  in  the  mine 
for  valuation  (1878,  c.  15,  s.  12).  The  ruling  decisions  on  the  mode  of 
assessment  are,  Coltness  Iron  Co.  v.  Black,  1888,  6  App.  Gas.  315,  and 
Broughton  Coal  Co.  v.  Kirkpatrick,  1884,  14  Q.  B.  D.  491 ;  and  as  to  cost 
book  mines,  Morant  v.  Wheal  Grenville  Mining  Co.,  1894,  3  Tax  Gas.  298. 

The  duty  on  alvmi  works,  gas  works,  iron  works,  salt  works,  water  works, 
canals,  docks,  drains  and  levels,  inland  navigations,  railways,  rights  of  market. 


342  INCOME  TAX 

fair,  or  toll,  and  like  concerns,  is  charged  on  the  persons  carrying  on  the  con- 
cern, or  their  managing  officers  or  agents,  and  is  assessed  on  the  profits  of 
the  year  preceding  (1842,  s.  60  (iii.)),  without  deduction  for  "improve- 
ments "  and  exclusive  of  the  lands  used  in  or  about  the  concern  {Highland 
Bivy.  Co.  V.  Balderston,  1889,  2  Tax  Cas.  485).  It  is  immaterial  whether  the 
works  are  in  the  hands  of  commercial  or  municipal  owners  {In  re  Glasgoiu 
Corporation,  1876,  1  Tax  Cas.  122 ;  Dillon  v.  Haverfordtoest  {Mayor,  etc.), 
[1891]  1  Q.  B.  875);  though  in  the  latter  case  there  are  means  of  making 
no  profit  (see  Glasgow  Corporation  v.  Inland  Revenue,  1875,  1  Tax  Cas.  28 ; 
Miller  v.  Glasgow  Corporation,  1886,  2  Tax  Cas.  131). 

The  expression  "toll"  includes  coal  duties  {A.-G.  v.  Black,  1871, L.  E. 
6  Ex.  308)  and  harbour  tolls  {Sowrcy  v.  King's  Lynn  Harbour,  etc.,  1887, 
2  Tax  Cas.  201 ;  Hall  v.  Same,  1875,  1  Tax  Cas.  23).  Burial  boards  and 
cemetery  companies  are  assessed  under  this  head  if  they  make  a  profit 
{Bortohello  Toum  Council  v.  Sulley,  1890,  2  Tax  Cas.  647). 

As  a  general  rule,  property,  etc.,  under  Schedule  A  is  charged  in  the 
parish  where  it  is  situate.  But  manorial  dues  are  charged  where  the 
manorial  Court  is  held,  and  fines  where  the  recipient  resides ;  while  railways, 
etc.,  are  charged  where  the  general  accounts  are  made  up  (1842,  c.  35, 
s.  60  (iv.) ;  1880,  c.  19,  s.  53),  and  mines  where  they  are  situate  or  where 
their  produce  is  manufactured  (1842,  s.  60  (iv.)  (5)). 

Where  the  owner  has  not  been  in  for  the  full  year,  the  estimate  of  the 
profits  is  made  on  the  receipts  for  the  period  of  ownership  (s.  60  (iv.)  (6)). 

The  person  usually  charged  is  the  occupier,  subject  to  right  of  deduction 
from  the  rent  payable  to  the  owner  (ss.  60  (iv.)  (9),  63).  The  owner  cannot 
shift  his  liability  on  to  the  tenant  (s.  73). 

But  in  the  cases  of  houses  under  £10  value,  or  occupied  by  accredited 
ministers  of  a  foreign  State,  the  owner  is  charged  (s.  60  (iv.)  (3)  (7)),  and 
in  the  case  of  official  residences  belonging  to  the  Crown  except  in  a  royal 
palace,  the  occupier  is  charged  and  pays  as  owner  (s.  60  (iv.)  (8))  {Coomher  v. 
Berks  Justices,  1884,  9  App.  Cas.  61).  Under  the  Finance  Act,  1894,  c.  30, 
s.  35,  deductions  are  made  on  the  assessment  of  lands  in  cases  in  which  the 
annual  value  is  estimated  otherwise  than  by  relation  to  profits,  in  certain 
cases  there  set  out  in  detail. 

Schedule  B  provides  for  assessing  lands,  tenements,  and  hereditaments 
in  respect  of  the  occupation  thereof  on  the  annual  value  thereof.  The 
schedule  extends  to  the  same  subjects  as  Sched.  A,  except  dwelling-houses 
and  their  domestic  offices  (other  than  farmhouses  occupied  under  one  demise 
with  farm  lands  for  farming),  and  warehouses  or  buildings  occupied  for 
trade  or  profession  (s.  63  (vii.)). 

It  deals  mainly  with  occupation  of  farms  and  farmhouses  let  therewith 
for  agricultural  purposes,  but  it  applies  also  to  the  occupation  of  deer 
forests  or  shootings  {Middleton  v.  Lord  Advocate,  1876,  3  Eettie,  599 ;  Bevell 
V,  Scott,  1895,  23  Eettie,  772).  Farmers  can  elect  to  be  assessed  under 
Sched.  D  (1887,  c.  15,  s.  18). 

Outside  London  the  assessment  for  1897-98  is  the  same  as  for  1896-97 
(60  &  61  Vict.  c.  24,  s.  4),  and  the  tax  is  charged  only  on  one-third  of  the 
annual  value  or  on  less  if  the  year's  profits  are  shown  to  be  less  (1896,  c.  28, 
ss.  27,  28,  30 ;  1897,  c.  24,  s.  4).  This  change  assimilates  the  tax  in 
England  to  what  it  had  always  been  in  Scotland. 

The  one-eighth  deduction  prescribed  by  the  Act  of  1842  (c.  35,  s.  63 
(vii.))  was  abolished  in  1896  (c.  28,  s.  26  (2)). 

The  system  of  assessment  is  the  same  under  Sched.  B  as  under  Sched. 
A,  except  as  to  market  gardens  or  nurseries,  which  are  assessed  under 
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Sched.  D  (1842,  c.  35,  s.  63  (viii)).  Hop  grounds  were  so  assessed,  but  are 
now  dealt  with  like  other  agricultural  land  (1853,  c.  34,  s.  39).  This 
system  makes  the  basis  of  charge  the  rent  or  annual  value ;  but  persons 
occupying  lands  for  husbandry  only,  whose  profits  are  less  than  one-third 
of  the  annual  value,  are  entitled  to  abatement  (1851,  c.  12,  s.  3  :  1853,  c.  34, 
s.  46 ;  1880,  c.  20,  s.  52 ;  1890,  c.  8,  s.  23 ;  1896,  c.  28,  ss.  27,  28). 

Deduciians  on  Account  of  Duties. — A  deduction  is  allowed  of  one-third 
of  a  rent-charge  imder  a  drainage  loan  gi-anted  out  of  public  money  under 
statutory  authority  (1853,  s.  42). 

Occupiers  of  lands  must  pay  the  income  tax  under  Sched.  A,  and  deduct 
from  the  next  payment  of  rent  the  part  thereof  attributable  to  the  owner 
(1842,  s.  60  (iv.)  (9) ;  1853,  s.  40).  If  they  do  not  so  deduct,  they  cannot 
recover  it  back  (Cumming  v.  Bedhorough,  1844,  15  Mee.  «&  W.  438).  It  is 
immaterial  whether  the  landlord  is  assessed  or  not  {Swatmun  v.  Ambler, 
1855,  24  L.  J.  Ex.  185).  The  deduction  is  at  the  rates  running  whUe  the 
rent,  etc.,  was  accruing  (1864,  c.  30,  s.  15).  Owners  of  land  must  deduct 
the  tax  assessed  on  tithe  rent-charges,  quit  rents,  and  other  annual  pay- 
ments reserved  and  charged  on  the  land  (1842,  c.  35,  s.  60  (iv.)  (10) ;  1853, 
c.  34,  8.  40),  before  paying  them  over. 

No  contract  can  be  legally  made  transferring  the  liability  of  a  person 
subject  to  tax  under  Schedules  A  and  B  (1842,  c.  35,  s.  73). 

Schedule  C. — Puhlic  Funds. — The  tax  is  le\ded  upon  the  annual  value 
of  all  profits  arising  from  annuities,  dividends,  and  shares  of  annuities  pay- 
able to  any  person,  body  politic  or  corporate,  company  or  society,  whether 
corporate  or  not  corporate,  out  of  any  pubhc  revenue  (1842,  c.  35, 
s.  88;  1853,  c.  34,  s.  2),  whether  of  the  United  Kingdom  or  any  colony 
or  dependency  or  of  any  foreign  State.  This  includes  the  interest  on 
Exchequer  bills  or  Treasury  bills,  and  securities  issued  at  any  public 
office,  and  East  India  bonds  (1842,  c.  35,  s.  97 ;  1854,  c.  24,  s.  3),  and 
coupons  annexed  to  stock  certificates  (1870,  c.  71,  s.  36).  Where  the 
stock  is  inscribed  at  the  Bank  of  England  or  Ireland,  the  bank  deduct 
tax  before  paying  dividend  or  interest.  Where  the  annuities,  etc.,  are 
payable  at  the  Bank  of  England  or  of  Ireland,  they  are  assessed  and  charged 
by  the  governors  of  such  bank  (1842,  c.  35,  s.  24;  1853,  c.  34,  s.  11).  This 
is  extended  to  India  stock  (26  &  27  Vict.  c.  73,  s.  10).  Interest  payable  out 
of  the  public  revenue  on  securities  issued  at  the  Treasury  (Exchequer)  or 
other  pubhc  office,  or  on  East  India  bonds,  is  assessed  under  the  schedule 
by  the  commissioners  appointed  under  Sched.  E.  Aimuities,  etc.,  out  of 
colonial  or  foreign  revenues  are  assessed  and  charged  by  the  commis- 
sioners for  special  purposes  (1842,  c.  35,  ss.  24,  96),  to  whom  all  persons 
intrusted  with  payment  by,  or  acting  on  behalf  of,  the  colony  or  foreign 
State  (except  the  Bank  of  England)  must  on  notice  from  the  Inland 
Eevenue  send  in  a  written  account  of  all  such  annuities  intrusted  to 
them  (1842,  c.  35,  s.  96  ;  1842,  c.  80,  s.  2).  The  term  "  person  intrusted  " 
includes  bankers  or  others  who  sell  or  realise  or  present  for  others  coupons, 
dividend  warrants,  or  bills  of  exchange  for  dividends,  and  dealers  in 
coupons  (1885,  c.  51,  s.  26 ;  1888,  c.  51,  s.  24  (2)).  If  they  do  all  the 
necessary  acts  to  facilitate  assessment,  such  persons  receive  an  allowance 
not  less  than  threepence  in  the  £  assessed  by  the  Treasury. 

Schedule    D. — Trades,  Professions,  etc. — This    schedule   contains    six 
distinct  classes  or  cases. 

I.  Trades,  manufactures,  adventures,  or  concerns  in  the  nature  of  trade 
not  assessed  under  Sched.  B. 

This  includes   the  business  of    a  burial  board   or   harbour  authority 
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carrying  on  its  business  at  a  profit,  whatever  the  destination  of  the  profits 
{Mersey  Docks,  etc.  v.  Lucas,  1883,  8  App.  Cas.  891),  and  also  mutual  or 
religious  societies  carrpng  on  business  at  a  profit  {New  York  Life  Assur- 
ance Go.  V.  Styles,  1889,  14  App.  Cas.  381  ;  Beligious  Tract,  etc..  Society  of 
Scotland  v.  Forbes,  1896,  23  Eettie,  390).  A  company  which  exists  to 
speculate  in  stocks,  etc.,  is  a  trade  within  this  case  {Scottish  Lnvestment 
Trust  Co.  V.  Surveyor  of  Taxes,  1893,  21  Eettie,  202).  But  buying  up 
doubtful  debts  with  the  result  of  making  a  profit  is  not  making  a  profit 
within  the  Act  unless  done  as  a  regular  business  {Assets  Co.  v.  Inland 
Bevenue,  1897,  24  Rettie,  578). 

The  assessment  is  made  on  a  three  years'  average  of  the  balance  of 
profits,  i.e.  the  net  profits,  arrived  at  by  setting  the  receipts  against  the 
expenditure  necessary  to  earn  them  {Gresham  Life  Assurance  Co.  v.  Styles, 
[1892]  App.  Cas.  309).  The  chief  difficulty  has  arisen  in  valuing  the 
profits  of  insurance  companies,  both  because  of  the  nature  of  the  business 
and  the  skill  of  their  actuaries  in  confronting  the  assessors  (see  Dowell, 
p.  126  ??.).  Abatements  are  allowed  for  depreciation  of  machinery  or 
plant  (1878,  c.  15,  s.  12;  Burnley  S.S.  Co.  v.  Aiken,  1894,  21  Eettie,  965). 

II.  Professions,  employments,  or  vocations  not  dealt  with  in  Schedules 
B  or  E,  but  including  all  regular  means  of  making  a  livelihood  which 
are  not  illegal  {Fartridge  v.  Mallandainc,  1886,  18  Q.  B.  D.  276),  and 
whether  the  employment  is  on  retainer  or  not  (1842,  s.  100,  case  2,  r.  1). 

The  assessment  is  made  on  a  three  years'  average  of  the  net  profits 
(1853,  c.  34,  s.  48),  and  subject  to  the  deduction  of  life  insurance  pre- 
miums (1853,  c.  34,  s.  54). 

Deductions  are  not  allowed  in  assessing  the  profits  of  trades  or  pro- 
fessions in  the  following  cases  : — 

{a)  For  repairs  of  trade  premises  or  implements  in  excess  of  the  three 
years'  average  expenditure.  The  repairs  of  tied  houses  cannot  be  deducted 
in  estimating  the  brewers'  profits  {Brickwood  v.  Beynold^,  [1898]  1  Q.  B. 
95  C.  A.). 

(h)  For  loss  unconnected  with  the  trade. 

(c)  For  withdrawal  of  capital  or  capital  invested.  This  does  not 
include  money  advanced  by  brewers'  bankers  {Beid's  Brewery  v.  Male,  [1891] 
2  Q.  B.  1),  but  does  include  the  price  of  buying  the  business  {London 
Contract  Corporation  v.  Styles,  1887,  4  T.  L.  E.  51). 

{d)  For  capital  spent  on  improvements,  or  on  account  of  interest  which 
such  capital  would  have  brought  if  invested. 

{e)  For  any  debts  except  bad  debts,  nor  for  average  losses  beyond  the 
actual  amount  after  adjustment  (1853,  c.  34,  s.  50),  nor  for  them  if  insured 
against  (see/). 

(/)  For  sums  recoverable  on  contracts  of  insurance  or  indemnity 
{Bhymney  Iron  Co.  v.  Foivler,  [1896]  2  Q.  B.  79). 

{g)  For  annual  interest  on  annuities  or  other  annual  payments,  which 
are  either  directly  charged  on  the  net  profits,  or  are  of  such  a  nature  as  to 
form  a  proper  charge  thereon  {Gresham  Life  Assurance  Co.  v.  Styles,  [1892] 
App.  Cas.  309). 

{h)  Disbursements,  etc.,  not  wholly  for  the  purpose  of  the  trade  {Dillon 
V.  Haverfordwest  {Mayor),  [1891]  1  Q.  B.  575  ;  Watson  v.  Boyal  Insurance 
Co.,  [1897]  App.  Cas.  1). 

{i)  Disbursements  for  maintenance  of  family  or  establishment,  or  any 
other  domestic  or  private  purpose. 

{j)  The  rent  or  value  of  a  dwelling-house,  except  the  proportion 
referable  to  such  part  as  is  used  for  the  trade,  etc.,  not  exceeding  two-thirds 
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(s.  100,  case  2.  r.  1 :  and  see  Russell  v.  Town  and  County  Bank,  1888,  13 
App.  Cas.  418;  Tennant  v.  SmitJi,  [1892]  App.  Cas.  150). 

(/j)  The  profits  of  lands  occupied  for  the  purpose  of  the  trade,  etc. 
(s.  100,  case  2,  r.  2). 

III.  Profits  of  an  uncertain  annual  value  not  included  in  Sched.  A, 
including  smaU  diWdends  under  50s.  (s.  95),  and  profits  on  securities 
bearing  interest  not  being  annual  out  of  the  public  revenue  not  assessed 
under  Sched.  C.  Where  lands  occupied  by  a  cattle  dealer  or  milkseller 
do  not  afford  an  accurate  index  of  his  profits,  a  return  of  profits  may 
be  required  (s.  100,  case  3,  r.  3). 

The  assessment  is  on  the  fuU  annual  amount  of  profits  without 
deduction. 

rV.  Interest  on  securities  in  British  colonies  or  possessions  or  foreign 
States  not  charged  under  Sched.  C. 

The  assessment  is  on  the  full  amount  received,  or  to  be  brought  into 
account  as  interest  and  treated  as  profit  in  the  United  Kingdom  in  the  year 
of  charge  without  deduction  or  abatement  (s.  100,  case  4).  Investments  of  a 
mortgage  company  in  foreign  securities  fall  within  this  case  (Scottish 
Mortgage  Co.  v.  McKehie,  1886,  2  Tax  Cas.  165),  but  not  mere  temporary 
advances  Kke  bankers'  loans  (Smiles  v.  Australasian  Mortgage  Co.,  1888, 
2  Tax  Cas.  367).  Interest  from  colonial  investments  reinvested  abroad 
is  not  within  this  case  (Forbes  v.  Scottish  Provident  Institution,  1895, 
23  Eettie,  323). 

y.  Income  from  possessions  in  British  dominions  outside  the  United 
Kingdom  and  in  foreign  States  (s.  100,  case  5). 

Under  this  head  are  assessed  the  interests  of  persons  or  companies 
resident  in  the  United  Kingdom  in  any  foreign  property  falling  under  case 
iv.  or  Sched.  C,  so  far  as  the  income  thereof  is  transmitted  to  or  received  in 
account  in  the  United  Kingdom  (Colquhoun  v.  Brooks,  1889,  14  App.  Cas. 
493  ;  Bartholomag  Brewing  Co.  v.  Wyatt,  [1893]  2  Q.  B.  499  ;  Nohel  Dynamite 
Trust  Co.  V.  Same,  [1893]  2  Q.  B.  508 ;  Aiken  v.  Macdonald's  Trustees,  1894, 
22  Eettie,  88).  The  assessment  is  on  the  sums  actually  received  in  the 
United  Kingdom.  The  case  does  not  apply  to  trades  carried  on  partly  in 
the  United  Kingdom,  partly  abroad,  by  a  company  resident  in  the  United 
Kingdom  (San  Paulo  Brazilian  Buy.  Co.  v.  Carter,  [1896]  App.  Cas.  31), 
which  are  assessed  under  case  i. 

VI.  Annual  profits  or  gains  not  hit  by  any  of  the  previous  cases  of 
Sched.  D  or  any  of  the  other  four  schedules.  There  is  no  reported  decision 
to  which  this  case  has  been  clearly  held  to  apply  (Dowell,  142). 

VII.  Sec.  102  of  the  Act  of  1842  in  substance,  though  not  in  form, 
merely  deals  with  duties  imposed  imder  the  five  schedules  (Forbes  v.  Scottish 
Provident  Institution,  1895,  23  Eettie,  323). 

The  tax  falls  upon  interest  or  any  annual  payment  (1)  charged  on 
profits  of  a  trade  or  business,  (2)  charged  on  property  of  the  payor  by  deed 
or  will  or  reservation  on  grant,  or  (3)  as  a  personal  debt  or  obligation 
under  contract.  If  the  profits  or  property  or  persons  liable  are  in  the 
United  Kingdom,  it  is  immaterial  where  the  recipient  of  the  interest  is. 
The  payor  is  entitled  to  deduct  the  income  tax  on  payment  of  the  interest 
(A)  in  all  cases  where  it  is  forbidden  to  deduct  it  on  assessment  of  the  profits 
or  gains  of  the  payor ;  and  (B)  where  the  interest  is  paid  by  or  through 
him,  whether  as  a  personal  debt  of  his  own  or  not  (1853,  c.  34,  s.  40 ;  1888, 
c.  8,  s.  24).  In  this  case  no  assessment  is  made,  and  the  deductor  is  a 
person  accountable  to  the  Crown  for  the  amount  deducted  (Lord  Advocate 
V.  Forth  Bridge  Eivy.  Co.,  1890,  3  Tax  Cas.  1). 


346  INCOME  TAX 

Refusal  to  allow  deductions  entails  forfeitures  and  penalties,  and  it  is 
not  permissible  to  contract  out  of  liability  for  deduction  (s.  103). 

Secrecy. — Persons  concerned  in  assessment  under  Sched.  D  are  bound  by 
declaration  of  secrecy  not  to  disclose  any  information  given  them  for  the 
purposes  of  the  assessment,  or  any  returns  made  by  the  taxpayer.  The  same 
rule  applies  as  to  returns  under  Sched.  A  in  respect  of  concerns  in  the  nature 
of  manufactures.  The.  rule  rests  not  merely  on  the  power  of  departments 
of  State  to  refuse  to  disclose  official  documents,  but  also  on  the  Act  of  1842, 
sec.  38,  and  on  sec.  22  of  the  Eevenue  Act,  1863  (26  &  27  Vict.  c.  33) 
(Dowell,  p.  Ixx.). 

Schedule  E. — Puhlic  Employment. — Upon  the  annual  amount  of  every 
public  office  or  employment  of  profit,  and  of  every  annuity,  pension,  or 
stipend  payable  by  the  Queen  or  out  of  the  public  revenue,  except  those 
charged  under  Sched.  C  (1853,  s.  2).  This  schedule  includes  the  salaries, 
etc.,  of  officers  in  public  departments  of  State  and  municipal  corporations 
and  railway  companies  (1860,  c.  14,  s.  5),  or  public  trading  companies  or 
other  corporations  (Tennant  v.  Smith,  [1892]  App.  Cas.  150),  and  such 
persons  as  the  bursar  of  a  college  {Langston  v.  Glasson,  [1891]  1  Q.  B.  567), 
or  a  national  schoolmaster  (Boivers  v.  Harding,  [1891]  1  Q.  B.  560). 

The  assessment  is  made  on  all  salaries,  fees,  wages,  and  perquisites  or 
profits.  These  do  not  include  a  residence  virtute  officii  (see  Sched.  B) 
(MJDougal  v.  Sutherland,  1894,  21  Eettie,  753),  except  where  the  occupant 
can  let  it  (Cooke  v.  Fry,  1895,  22  Eettie,  422);  nor  voluntary  gifts  by  con- 
gregation to  a  minister  {Inland  Revenue  v.  Strang,  1878,  1  Tax  Cas.  704), 
or  by  a  clergy  benevolent  society  {Turner  v.  Cuxon,  1888,  22  Q.  B.  D. 
150). 

The  rules  for  charging  the  duty  are  contained  in  sees.  146,  147,  149, 
150-157  of  the  Act  of  1842. 

The  special  commissioners  deal  with  the  salaries  of  railway  officials,  and 
the  company  deducts  tax  before  paying  salary  (1860,  c.  14,  s.  6). 

A  deduction  is  allowed  for  expenses,  including  travelling  expenses 
necessarily  incurred  in  the  performance  of  official  duties  (1853,  c.  34,  s.  51). 
For  the  limits  of  this  deduction,  see  Revell  v.  Elworthy  Bros.  Ltd.,  1890,  3 
Tax  Cas.  12 ;  Boiocrs  v.  Harding,  [1891]  1  Q.  B.  560. 

If  the  salary  is  raised  during  the  year  of  charge  a  supplemental  assess- 
ment is  made  (1853,  c.  34,  s.  35). 

Deductions,  Allowances,  and  Abatements. — Four  words  are  used  in 
the  Acts  with  reference  to  the  difference  between  gross  and  assessable 
annual  receipts  and  profits,  namely,  abatements,  allowances,  deductions,  and 
exemptions.  Deduction  is  used  also  in  another  sense  with  reference  to 
the  duty  of  persons  paying  over  taxable  income  to  others.  It  is  difficult 
to  say  that  any  substantial  distinction  underlies  this  variety  of  expression. 
But  by  exemption  appears  to  be  meant  freedom  of  profits  from  assessment, 
and  by  the  other  terms,  discounts  to  be  made  to  settle  the  difference 
between  gross  and  net  profits,  so  as  to  arrive  at  the  taxable  value  of  the 
subject ;  and  in  some  cases  abatement  is  used  with  reference  to  matters 
arising  after  assessment  which  give  a  claim  for  relief.  Most  of  the  deductions 
and  abatements  liave  been  stated  in  describing  the  schedules.  But  it 
remains  to  call  attention  to  the  following  abatements.  Where  the  stock 
or  crops  of  tenants  occupying  land  at  a  reserved  rent  are  injured  or  the  land 
is  rendered  uncultivable,  owner  and  tenant  are  entitled,  on  proof  of  the 
loss,  and  of  consequent  abatement  of  rent,  to  have  their  assessments  under 
Schedules  A  and  B  proportionably  abated  (1842,  c.  35,  ss.  83,  84,  85,  86). 

Where  profits  or  gains  turn  out  at  the  end  of  the  year  of  charge  to  be 
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less  than  the  taxpayer's  computation  on  the  assessment,  on  proof  of  the  fact 
he  is  entitled,  if  he  proceeds  with  due  diligence,  to  a  certificate  from  the 
special  commissioners  for  the  amendment  of  his  assessment,  and  the  repay- 
ment of  any  tax  overpaid,  if  his  profits  are  shown  to  be  less  than  the  profits 
of  one  year  on  the  average  of  the  last  three  years  (1842,  c.  35,  s.  133 ;  1865, 
c.  30,  s*  6 ;  R.  v.  Special  Income  Tax  Commissioners,  1888,  21  Q.  B.  D.  313). 

If  the  profession  or  trade  is  given  up  within  the  year  of  charge,  or  the 
taxpayer  dies  or  becomes  bankrupt,  the  general  purposes  commissioners, 
on  application  within  three  months  of  the  end  of  the  year,  may  amend  the 
assessment  and  direct  repayment  of  any  tax  overpaid  (1842,  s.  134).  And 
ministers  of  religion  under  whatever  schedule  they  are  assessed,  in  respect 
of  the  profits,  fees,  or  emoluments  of  their  profession  or  vocation,  are 
entitled  to  deduct  money  paid  or  expense  incurred  necessarily  in  the 
personal  performance  of  their  duties  {Lothian  v.  Macrae,  1884,  2  Tax  Cas. 
65). 

Insurance  Premiums.  —  Premiums  of  insurance  on  life  or  deferred 
annuities  are  deducted  in  computing  income  under  Schedules  D  and  E  if 
the  insurance  is  made  on  the  life  of  self  or  wife — 

(1)  "With  a  company  existing  on  1st  November  1844  (1853,  c.  34,  s.  52  ; 
c.  91,  s.  1); 

(2)  With  a  company  registered  under  the  Joint-Stock  Companies  Act, 
1844,  or  the  Companies  Acts  (1853,  c.  91,  s.  1); 

(3)  With  the  National  Debt  Commissioners  (1889,  c.  18,  s.  6); 

(4)  "With  registered  friendly  societies  (1889,  c.  35,  s.  1). 
These  provisions  were  made  perpetual  in  1860  (c.  14,  s.  11). 

They  do  not  extend  to  foreign  insurance  companies  {Colquhoun  v.  Heddon, 
1890,  25  Q.  B.  D.  127). 

This  deduction  -cannot  be  made  so  as  to  bring  the  income  below  £160, 
and  must  not  exceed  one-sixth  of  the  income  (1853,  c.  34,  s.  54). 

Belief. — No  deductions  may  be  made  by  the  assessing  authority  or  the 
taxpayer  except  those  specified  under  the  schedules.  Annual  payments 
out  of  profits  or  gains  may  not  be  deducted  from  the  assessment  in  comput- 
ing the  amount  to  be  paid.  Nor  are  deductions  allowed  for  loss  by  diminu- 
tions of  capital  employed,  or  for  loss  sustained  in  a  trade,  etc.,  or  profession, 
etc.  (1842,  s.  159  ;  Alexandria  Water  Co.  v.  Musgrave,  1883,  11  Q.  B.  D. 
174). 

But  where  losses  reduce  the  income  below  the  estimate  or  assessment 
relief  can  be  obtained  in  the  case  of  trades,  professions,  or  farming  from  the 
general  commissioners  on  notice  to  the  Surveyor  of  Taxes  (1890,  c.  8,  s.  23). 
The  relief  is  accorded  by  certificate  of  exemption  or  abatement. 

ExEjrPTiONS. — 1.  Constructive. — The  Crown  is  not  within  the  Income  Tax 
Acts.     This  means — 

(a)  That  the  Queen  pays  no  income  t^x ; 

(6)  That  the  public  revenues  are  not  income  within  the  Acts ; 

(c)  That  landed  property  in  the  occupation  of  servants  of  the  Crown  for 
public  purposes  of  the  Crown  is  not  the  subject  of  income  or  profit  within 
the  Acts,  if  the  occupation  is  in  substance  that  of  the  Crown  itself,  and  not 
that  of  a  tenant  of  the  Crown.  By  the  Crown  is  here  meant;  the  Sovereign 
as  a  constitutional  entity.  The  exemption  does  not  extend  to  the 
private  estates  of  the  Sovereign  which  are  subject  to  income  tax  paid 
out  of  the  pri\'y  purse  (25  &  26  "S^ict.  c.  37,  s.  8).  But  it  does  extend  to 
buildings  used  for  purposes  of  administration  of  justice,  police,  e.g.  for 
Courts  of  assize  or  County  Courts,  or  police  Courts  {R.  v.  Manchester,  1854, 
3  EL  &  BL  336 ;  Adam  v.  Inland  Revenue,  1889,  2  Tax  Cas.  541),  or  police 
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stations  {Coomber  v.  Berks  Justices,  1883,  9  App.  Cas.  61).  Prisons  being 
vested  in  the  Crown  (40  &  41  Vict.  c.  21)  are  also  within  the  exemption. 
Property  occupied  for  purposes  of  local  government  is  not  within  this 
exemption  (see  Coomber  s  case,  supra).  The  Crown  cannot  extend  its 
immunity  to  any  natural  or  legal  person  by  letters  patent  or  charters 
purporting  to  exempt  from  tax  or  toll  (1842,  c.  35,  s.  187).  Even  the 
Commissioners  of  Income  Tax  are  subject  to  tax  under  Sched.  D  (1842, 
c.  35,  s.  135). 

2.  Specified. — {a)  Lands  and  stock  vested  in  the  Trustees  of  the  British 
Museum  are  specifically  exempted  (1842,  c.  35,  s.  149),  and  their  income 
being  derived  from  a  parliamentary  grant  and  showing  no  possibility  of 
profit  is  also  exempt. 

Apart  from  this  specific  provision  the  museum  would  fall  within  the  next 
exemption  as  Q.chax\ty  {British  Museum  v.  White,  1826,  2  S.  &  S.  594 ;  Hodgson 
V.  Carlisle  L.  B.,  1857,  8  El.  &  Bl.  116). 

(h)  Charities. — I.e.  the  income  from  property  held  on  trust  for  "  charitable 
purposes"  so  far  as  it  is  so  applied,  including  rents,  etc.,  under  Sched.  D; 
dividends,  etc.,  under  Sched.  C;  and  interest,  etc.,  under  Sched.  1)  (1842, 
ss.  61,88, 105).  This  excludes  trading  profits,  even  if  applied  to  charitable 
purposes  under  trust  (aS'^.  Andrews  Hospital,  Northampton  v.  Shearsmith, 
1887,  19  Q.  B.  D.  624;  Trustees  of  Psalms  and  Hymns  v.  Whitwell,  1890, 
3  Tax.  Cas.  7). 

The  meaning  of  charitable  purposes  in  this  exemption  was  exhaustively 
considered  in  Commissioners  of  Income  Tax  v.  Pemscl,  [1891]  App.  Cas.  531, 
which  decides  that  when  the  Commissioners  refuse  to  certify  allowance  of 
the  exemption  the  legality  of  their  refusal  can  be  reviewed  by  Mandamus. 

The  substantial  effect  of  the  case,  is  that  charitable  purposes  are  those 
understood  by  English  law,  namely,  such  purposes  as  "  charitable  uses " 
and  within  the  Charitable  Trusts  Acts.  They  fall  into  four  main 
divisions — {a)  to  relieve  poverty ;  (b)  to  advance  education ;  (c)  to  ad- 
vance religion ;  {d)  to  effect  other  purposes  beneficial  to  the  community 
(per  Ld.  Macnaghten,  I.e.  p.  583). 

(c)  Ecclesiastical  Purposes. — The  income  of  trust  funds  invested  in  the 
public  funds  and  solely  applicable,  and  so  far  only  as  actually  applied  to 
the  repairs  of  a  building  used  solely  for  purposes  of  divine  worship  (1842, 
c.  35,  8.  88). 

{d)  Hospitals,  Public  Schools,  and  Almshouses  (1842,  c.  35,  s.  61)  are  ex- 
empted from  Sched.  A,  as  to  their  public  buildings,  offices,  and  premises,  when 
not  occupied  by  an  officer  in  receipt  of  an  income  exceeding  £150  (£160) 
per  annum,  and  not  let  at  a  rent.  A  theological  college  has  been  held  not 
to  be  within  this  exemption  {Bain  v.  Free  Church  of  Scotland,  1897,  24 
Eettie,  496). 

It  is  said  that  a  hospital  to  be  within  the  section  must  be  maintained 
wholly  or  to  a  substantial  extent  by  charity  {Needham  v.  Bowers,  1888, 
21  Q.  B.  D.  436  ;  Cawse  v.  Nottingham  Lunatic  Hospital,  [1891]  1  Q.  B.  585  ; 
see  House  Tax).  But  this  is  regarding  it  by  the  source  and  not  the  use 
of  its  remedy,  and  puts  it  in  a  distinct  category  from  public  school  or 
almshouse. 

Public  schools  maintained  partly  by  endowment  and  not  run  for  profit 
are  within  the  exemption,  e.q.  the  City  of  London  School  {Blake  v.  London 
{Mayor),  1887,  19  Q.  B.  D.  79);  and  see  House  Tax. 

llents  and  profits  of  such  institutions  derived  from  lands  are  exempt  so 
far  as  applied  to  the  purposes  of  the  institution  (1842,  c.  35,  s.  61 ;  and  see 
Maughan  v.  Free  Church  of  Scotland,  1893,  3  Tax  Cas.  207).     The  mode  in 


INCOME  TAX  349 

which  the   exemption  is  framed  shows  that  the  draftsman  had   in  view 
(1)  incorporated  charities,  or  (2)  charitable  trusts  under  ordinary  trustees. 

{e)  Literary  and  Scientific  Institutions. — The  tax  under  Sched.  A  is  not 
levied  on  any  building  which  is  owned  by  a  literary  or  scientific  institution, 
and  is  used  solely  for  the  purposes  of  the  institution,  and  is  not  occupied 
by  any  officer  of  the  institution  or  person  paying  rent  for  the  budding, 
and  on  which  no  payment  is  made  or  asked  for  instruction  (1842,  c.  35, 

s.  61  (\i.))- 

The  exemption  applies  to  public  libraries  established  under  the  Public 
Libraries  Acts  {Manchester  Corporation  v.  M'Adam,  [1896]  App.  Cas.  500). 
It  has  been  held  not  to  extend  to  professional  institutions,  such  as  the 
College  of  Surgeons,  Edinburgh  (1892,  3  Tax  Cas.  173),  and  the  Society  of 
Writers  to  the  Signet  (1886,  2  Tax  Cas.  227) ;  but  the  decision  of  the 
House  of  Lords  in  the  case  of  the  Institute  of  Ci\al  Engineers  {Inland 
Revenue  Commissioners  v.  Forrest,  1890,  15  App.  Cas.  334)  accorded  exemp- 
tion where  it  accords  exemption  to  property  legally  appropriated  and  apphed 
to  promote  mechanical  or  engineering  science,  and  not  the  professional 
interest  or  advantage  of  the  members. 

(/)  University  Buildings. — Property  tax  (Sched.  A)  is  not  levied  on  the 
public  buildings  in  any  university  of  Great  Britain  or  any  college  or  hall 
therein  unless  it  is  occupied  by  an  individual  member  of  the  university,  etc, 
or  by  a  person  paying  rent  (1842,  s.  61). 

{g)  Friendly  Societies  ami  Trades  Unions. — The  stock, diWdends,  or  interest 
of  a  friendly  society  legally  established  under  the  Friendly  Societies  Acts 
(see  1896,  c.  25)  are  exempt  from  Sched.  C  (1842,  c.  35,  s.  88  ;  1853, 
c.  34,  s.  49)  if  the  rules  of  the  society  provide  against  the  assurance  to  a 
member  or  his  nominee  of  more  than  £300,  or  an  annuity  of  more  than  £30. 
They  are  also  exempt  in  respect  of  interest  on  money  lent  and  all  other 
profits  and  gains  imder  Sched.  D  (1853,  c.  34,  s.  49),  and  are  exempt 
from  Sched.  A  as  to  their  lands,  etc.,  to  the  same  extent  as  a  college  or 
hall  in  a  university  (1889,  c.  42,  s.  12). 

Trade  Unions,  if  duly  registered,  are  exempt  from  tax  under  Schedules 
A,  C,  and  D,  in  respect  of  interest  and  dividends  applicable  and  solely 
appUed  for  provident  benefits  expressly  authorised  by  the  registered  rules. 

Provident  benefits  are  in  substance  the  same  as  benefits  given  by 
friendly  societies  (56  &  57  Vict.  c.  2,  ss.  1,  3 ;  60  &  61  Vict.  c.  25).  The 
exemption  is  claimed  in  the  same  way  as  in  the  case  of  income  for  charitable 
purposes  (s.  2). 

(/i)  Industrial  ami  Provident  Societies. — A  registered  industrial  and  provi- 
dent society  is  exempt  from  income  tax  under  Sched.  D,  unless  it  sells  to 
persons  not  members  thereof  or  unless  the  number  of  its  shares  is  limited 
by  its  rules  or  practice.  This  does  not  exempt  members  or  employees  from 
assessment  (56  &  57  Vict.  c.  39,  s.  24). 

(i)  Savings  Banks  established  or  continued  under  the  Savings  Bank  Act, 
1863  (26  &  27  Vict.  c.  87).  The  exemption  relates  to  stock  or  di\-idends 
of  the  bank  invested  with  the  National  Debt  Commissioners,  and  the 
dividends  or  interest  payable  by  the  bank  on  fimds  deposited  by  any 
depositor  or  charitable  institution  (1842,  c.  35,  s.  88). 

Penny  banks  and  other  savings  banks  are  exempted  from  Schedules  C 
and  D,  in  respect  of  their  income  so  far  as  it  is  in  payment  or  credit  of 
interest  to  depositors  not  exceeding  £5  in  the  year  in  which  it  is  claimed. 
If  the  depositor's  annual  income  exceeds  £160  he  must  return  his  dividends 
from  savings  banks  where  paid  without  deduction  (1894,  c.  30,  s.  36). 

(y )  Individuals,  whether  natural  or  legal  persons,  whose  income  from  all 
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sources  does  not  exceed  £160  (1894,  c.  30,  s.  34  (1);  Tennant  v.  Smith,  [1892] 
App.  Cas.  150  ;  M'Dougall  v.  Sutherland,  1894,  3  Tax  Cas.  261). 

Husband  and  wife  are  one  person  for  the  purpose  of  this  exemption 
where  they  live  together  (1842,  c.  35,  s.  45) ;  subject  to  the  proviso  that 
where  a  wife  has  an  income  from  a  profession,  trade,  employment,  or 
vocation,  or  office  or  employment  of  profit,  whose  profits,  gains,  or 
remuneration  are  chargeable  under  Schedules  D  or  E,  it  is  treated  as 
separate  from  the  husband's  where  the  joint  income  does  not  exceed  £500 
(1897,  c.  24,  s.  5 ;  see  Boivers  v.  Rarding,  [1891]  1  Q.  B.  560). 

Where  sole  income  or  family  income  as  above  is  under  £500  an  abate- 
ment of  £160  is  allowed  (1894,  c.  30,  s.  34  (1)). 

Where  the  computed  income  falls  short  of  estimate  so  as  to  give  a  claim 
for  exemption  or  abatement,  relief  is  given  under  the  Acts  of  1842  (ss.  133 
and  134)  and  1853  (ss.  28,  29,  31). 

The  exemptions  are  claimed  under  sees.  163  to  170  of  the  Act  of  1842. 
Fraudulent  claims  are  punishable  by  fine  and  liability  to  treble  duty 
(ss.  88,  99). 

Management  and  Collection. — Under  the  Taxes  Management  Act, 
1880  (43  &  44  Vict.  c.  19),  the  income  tax  and  the  other  assessed  taxes 
are  under  the  general  supervision  and  control  of  the  Board  of  Inland 
Eevenue,  who  are  appointed  under  the  Inland  Kevenue  Eegulation  Act, 
1890  (53  &  54  Vict.  c.  21).  See  Inland  Kevenue.  Under  their  orders 
and  directions  are  the  following  officers : — 

1.  Surveyors. — Surveyors  of  taxes  appointed  and  paid  by  the  Treasury, 
and  subject  to  penalties  for  misconduct  in  ofiice  (1842,  s.  37  ;  1880,  c.  19, 
ss.  17,  18),  and  under  oath  of  secrecy  (1842,  s.  38). 

Their  duties  are  to  deliver  notices  and  forms  to  the  assessors  (1880, 
c.  19,  s.  16),  to  examine  returns  made  by  taxpayers  and  assessments,  to 
serve  notices  on  persons  omitted  by  the  assessors,  to  amend  assessments, 
and  make  surcharges  under  Schediiles  A,  B,  and  D  (1842,  c.  35,  ss.  57,  75, 
115,  116  ;  1880,  c.  19,  ss.  51,  52),  and  to  act  as  assessors  (1)  in  the  metro- 
polis, (2)  or  any  parish  where  assessors  are  not  appointed  or  do  not  act 
(1880,  s.  43). 

2.  General  Commissioners. — The  commissioners  for  the  general  purposes 
of  income  tax  are  chosen  from  the  Land  Tax  Commissioners  (1842,  c.  35, 
ss.  4-8),  at  a  meeting  convened  by  the  Commissioners  of  Inland  Eevenue. 
They  divide  themselves  into  sub-committees  of  district  commissioners  for  the 
various  districts  (1842,  c.  35,  ss.  4-15;  1880,  c.  19,  ss.  27,  28,  29,  30-35, 
40, 41,  42-46).  They  are  concerned  with  assessments  under  Schedules  A,  B, 
and  E,  as  to  offices  not  under  the  Crown  and  not  connected  with  railways, 
and  nominate  the  assessors,  and  appoint  their  own  clerks  and  assistants. 

The  basis  of  their  assessment  is  parochial,  subject  to  the  powers  given  by 
the  Taxes  Management  Act,  1880,  to  rearrange  parishes  (ss.  36-38). 

3.  Additional  Commissioners  are  chosen  under  sec.  16  of  the  Act  of 
1842,  by  the  general  commissioners  for  any  district,  and  have  to  deal  with 
statements  of  profits  and  gains  under  Sched.  D  (1842,  c.  35,  ss.  111- 
117).  They  make  assessments  thereon  if  satisfied  thereon,  or  refer  them 
to  the  general  commissioners,  or  assess  on  their  own  judgment  where  the 
statements  are  not  made  or  are  insufficient.  If  the  surveyor  or  inspector 
is  dissatisfied  with  the  principle  on  which  they  have  gone,  he  may  require 
statement  of  a  special  case  for  the  general  commissioners  (s.  112),  or  may 
certify  to  those  errors  which  he  has  discovered  on  which  they  are  to  aiiioud 
the  assessment  (s.  115),  and  if  he  objects  to  the  amount  of  the  assessment, 
he  states  his  objectious  in  writing,  and  gives  notice  to  the  taxpayer  to 


INCOME  TAX  351 

attend  before  the  general  commissioners  (1842,  c.  35,  s.  116  ;  1880,  c.  19, 
s.  63).  A  list  of  assessments  is  made  out  and  certified,  and  fourteen  days 
after  delivery  to  the  general  commissioners  or  the  surveyors  of  taxes  may 
be  communicated  to  each  taxpayer  affected  (18-42,  c.  35,  s.  117). 

4.  The  Special  Commissioners  consist  of  the  Commissioners  of  Inland 
Eevenue  and  other  persons  appointed  by  special  warrant  by  the  Treasury 
(1842,  c.  35,  s.  23 ;  1880,  c.  19). 

Their  functions  are  to  assess  dividends  from  colonial  and  foreign  public 
stocks,  or  from  stocks  in  foreign  or  colonial  companies  (1842,  ss.  29,  96 ; 
1853,  c.  .34,  s.  19),  and  the  profits  of  English  railways,  and  the  salaries 
of  their  officers,  under  Sched.  E  (1860,  c.  14,  ss.  5,  6),  and  when 
required,  to  assess  profits,  etc.,  under  Sched.  D  (1842,  s.  131).  They 
also  hear  appeals  under  Sched.  D,  if  the  person  assessed  or  surcharged 
prefers  going  to  them  than  to  the  general  commissioners  (1842,  s.  130),  and 
appeals  as  to  assessments  on  mines  or  quarries  (1860,  s.  7).  They  also 
examine  and  decide  on  claims  for  exemption  under  Sched.  C  (1842,  s.  98), 
and  of  rents  of  hospitals,  pubUc  schools,  almshouses,  and  charities  under 
Sched.  A  (1842,  s.  62),  and  for  abatement  or  diminution  of  income  under 
Sched.  D. 

5.  TJie  Commissioners  under  Sched.  E are  appointed  under  sees.  30-34  of 
the  Act  of  1842,  as  modified  by  sec.  26  of  the  Act  of  1853.  Their  duties 
and  procedure  are  prescribed  by  sees.  150—158  of  the  Act  of  1842,  and  they 
also  assess  the  interest  on  securities  issued  from  public  departments  under 
Sched.  C  (1842,  s.  97). 

All  these  commissioners  occupy  a  quasi-judicial  position  as  an  assessing 
tribunal  of  original  or  appellate  jm-isdiction,  from  audience  before  which 
lawyers  are  absolutely  excluded.  They  are  not  imder  the  direct  control  of 
the  Inland  Revenue,  but  are  subject  to  a  series  of  regulations  under  the 
Income  Tax  Acts  and  the  Taxes  Management  Act,  1880,  with  reference  to 
the  examination,  amendment,  or  allowance  of  assessments  and  the  hearing 
of  appeals. 

6.  Assessors. — The  general  commissioners  appoint  the  assessors,  whose 
duties  are,  however,  regulated  by  the  Acts,  and  their  discharge  of  them  is 
super\'ised  by  the  surveyors  of  taxes  on  behalf  of  the  central  authority. 

7.  Collectors  of  taxes  are  nominated  for  parishes  or  groups  of  parishes  by 
the  Land  Tax  Commissioners  and  general  commissioners  annually  in  April, 
or  in  default  of  nomination  are  appointed  by  the  Board  of  Inland  Eevenue. 
They  may  be  required  to  give  security  to  the  Crown  by  bond,  or  to  the 
general  commissioners.  Parishes  are  not  Uable  for  the  acts,  neglects, 
or  defaults  of  collectors  appointed  by  the  Board,  or  who  have  given  security 
to  the  Crown  (1880,  c.  19,  ss.  73-79). 

Assessment. — The  assessments  are  made  after  notice  to,  and  returns  by, 
the  taxpayer  under  Schedules  A,  B,  and  D.  If  no  return  or  an  insufficient 
return  is  made,  the  commissioners  may  assess  or  surcharge  the  taxpayer. 
Whether  assessed  or  surcharged,  he  is  entitled  to  appeal  if  aggrieved  (1842, 
c.  35,  ss.  161,  162).  When  assessments  under  Schedules  A  and  B  are 
allowed,  notice  is  given  of  a  day  for  hearing  appeals  before  the  general 
commissioners  (1842,  ss.  80-86  :  1880,  c.  19,  s.  57 ;  1896,  c.  28,  s.  28). 
Appeals  from  assessments  under  Sched.  D  lie  to  the  general  or  the  special 
commissioners  at  the  option  of  the  taxpayer  (1842,  ss.  118,  130;  1853, 
s.  55).  Appeals  on  points  of  law  raised  before  general  or  special  commis- 
sioners are  allowed  by  special  case,  which  must  be  stated  by  the 
commissioners  on  the  demand  of  the  appellant  or  the  Surveyor  of  Taxes. 
The  case  goes  in  the  first  instance  to  the  Queen's  Bench  Division  of  the 
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High  Court,  but  can  be  taken  to  the  Court  of  Appeal  and  House  of  Lords 
(1880,  c.  19,  s.  59). 

Collection. — The  collection  of  income  tax  is  regulated  by  sees.  82-89  of 
the  Taxes  Management  Act,  1880.  The  tax  can  be  enforced  by  distraint 
and  sale  on  refusal  to  pay  on  demand  (s.  86).  The  distraint  takes  priority 
of  landlord's  claims  for  rent  (s.  88).  If  there  is  no  sufficient  distress,  the 
defaulter  can  be  committed  to  prison  by  the  general  commissioners  till  he 
gives  bail  or  security  to  pay  the  tax  and  the  costs  of  apprehending  him 
and  conveying  him  to  prison  (s.  89).  Penalties  exceeding  £20  under  the 
Income  Tax  Acts,  except  those  directed  to  be  added  to  the  assessments,  are 
recovered  in  the  High  Court  within  twelve  months  of  the  accrual  of  the 
liabihty  (1880,  c.  19,  s.  21).     See  Inland  Eevenue. 

[Authorities.  —  Dowell,  Income  Tax  Laivs,  4th  ed.,  1895  ;  Highmore, 
Inland  Revenue  Regulation  Acts,  1896.] 


In  COrnrnenCla.m.  —  The  holding  of  benefices  in  commendani 
(mainly  used  as  a  device  for  eking  out  the  value  of  the  smaller  Sees)  has 
been  abolished  by  the  operation  of  the  Ecclesiastical  Commissioners  Act, 
1836  (6  &  7  Will.  IV.  c.  77),  s.  18,  which  enacted  that  after  the  passing  of 
that  Act  "  no  ecclesiastical  dignity,  office,  or  benefice  shall  be  held  in  com- 
mendam  by  any  bishop,  unless  he  shall  so  hold  the  same  at  the  time  of 
passing  thereof  ;  and  that  every  commendam  thereafter  granted,  whether  to 
retain  or  to  receive,  and  whether  temporary  or  perpetual,  shall  be  absolutely 
void  to  all  intents  and  purposes." 

[Authorities. — As  to  the  old  law  of  commeudams,  see  Godol.  Rep.  Can. 
230  ;  Gibs.  Codex,  912  ;  AyHffe,  Parergon,  191.] 


Incompetency  of  Witnesses. — Both  in  civil  and  criminal 
cases  persons  adduced  as  witnesses  who  in  the  opinion  of  the  judge  are 
prevented  by  extreme  youth  or  mental  infirmity  from  understanding  the 
questions  put  to  them,  or  giving  rational  answers,  are  excluded  as  incom- 
petent to  testify.  In  criminal  cases  the  accused  person  and  his  or  her  wife 
or  husband  are  excluded  as  incompetent,  except  in  those  cases  where  this 
incompetency  has  been  removed  by  statute  (see  a  list  of  the  statutory 
exceptions  in  Stephen,  Digest  of  the  laio  of  Evidence,  1893  ed.,  art.  108  A), 
or  in  proceedings  against  a  husband  cfr  wife  for  any  bodily  injury  inflicted 
upon  his  or  her  wife  or  husband  (Stephen,  Digest,  arts.  106-108  A).  Sec 
titles  Evidence  ;  Witness. 


Incong^ruity. — In  Rowles  v.  Mason,  1612,  2  Brownl.  200,  it  was 
said  that  "  tithes  cannot  be  appurtenant  to  a  manor,  insomuch  that  it  is 
incongruent ;  and  turbary  cannot  be  appurtenant  to  land,  insomuch  as  it  is 
incongruent ;  but  it  ought  to  be  to  a  house." 


Inconsistent  Clauses. — "Where  there  are  two  clauses  in  a 
deed,  of  wliich  the  latter  is  contradictory  to  the  former,  then  the  former 
shall  stand  (per  Nicholas,  B.,  in  Cotlier  v.  Merrick,  1657,  Hard.  94 ;  In  re 
Webbers  Settlement,  1850,  17  Sim.  222).  This  rule  of  construction  is  applied 
only  in  the  last  resort  (Elphinstone,  Interpretation  of  Deeds,  91-93). 

In  the  case  of  wills  the  later  of  two  inconsistent  clauses  is  preferred 
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{Ulrich  V.  Litchfield,  1742, 2  Atk.  372),  but  in  In  re  Spencer,  Hart  v.  Manston, 
1886,  34  \Y.  E.  527,  where  a  testator  used  a  printed  form  of  a  will  with 
blank  spaces,  one  of  which  he  filled  up  by  giving  all  his  real  and  personal 
estate  (with  two  specific  exceptions)  to  A.  T.  H.,  and  then  after  an  interv'al 
in  blank  inserted  a  clause  giving  the  whole  of  his  residuary  estate  to  certain 
other  persons  for  their  own  use  and  benefit  absolutely,  it  was  held  that  the 
first  residuary  gift  to  A.  T.  H.  was  not  revoked  by  the  second  residuary 
gift,  that  nothing  remained  upon  which  the  second  gift  could  operate,  and 
that  the  first  gift  prevailed  (see  Theobald,  Lavj  of  Wills,  4th  ed.,  617-619). 
See  Blanks  in  Wills. 


Inconsistent  Enactment. — Sections  of  an  Act  of  Parlia- 
ment are  to  have  effect  as  substantive  enactments  without  introductory 
words  (see  52  &  53  Vict.  c.  63,  s.  8).  It  is  a  cardinal  principle  in  the 
interpretation  of  a  statute  that  if  there  are  two  inconsistent  enactments, 
it  must  be  seen  if  one  cannot  be  read  as  a  qualification  of  the  other  (see 
Ebbs  V,  Boulnois,  1875,  10  Ch.  App.  at  p.  484).  If  two  sections  are  re- 
pugnant, the  rule  is  that  the  last  must  prevail  (see  Wood  v.  Riley,  1867, 
L.  E.  3  C.  P.  at  p.  27). 

{^Authorities. — Hardcastle  on  Statutes,  2nd  ed. ;  Maxwell,  Interpretation 
of  Staiutes,  3rd  ed.] 


Inconsistent  Relief. — A  statement  of  claim  must  state 
specifically  the  relief  claimed  by  the  plaintiff,  which  may  be  stated  simply  or 
in  the  alternative  (E.  S.  C.  Order  20,  r.  6).  To  claim  inconsistent  reUef,  how- 
ever, is  embarrassing.  Thus  in  Evans  v.  Daniel,  1878,  10  Ch.  D.  747,  where 
the  writ  claimed,  first,  an  injunction  to  restrain  the  defendants  from  com- 
mitting a  breach  of  an  agreement  for  a  lease ;  secondly,  damages  for  the 
breach ;  and  thirdly,  recovery  of  possession  of  the  premises  comprised  in  the 
agreement,  it  was  held  that  this  was  embarrassing;  an  injunction  was 
granted,  but  without  costs,  on  the  ground  that  the  inconsistent  relief 
claimed  placed  the  defendants  in  great  difficulty.  So,  too,  in  Bevan  v. 
Bamett,  1897,  13  T.  L.  E.  310,  it  was  decided  that  a  claim  for  rent  accrued 
due  subsequently  to  the  se^^^ce  of  a  notice  to  repair  amounted  to  a  waiver 
of  forfeiture  for  breach  of  a  covenant  to  repair,  and  was  inconsistent  with  a 
claim  for  possession  on  the  ground  of  forfeiture.     See  Pleading. 


Inconvenience.— By  the  London  Building  Act,  1894,  s.  90, 
subs.  3,  a  building  owner  is  not  to  exercise  any  right  given  him  by  the 
Act  in  such  manner  or  at  such  time  as  to  cause  unnecessary  inconvenience 
to  the  adjoining  owner  or  occupier.  On  the  corresponding  section  in  the 
Metropolitan  Building  Act,  1855,  it  was  held  in  TJwmpson  v.  Hill,  1870, 
L.  E.  5  C.  P.  564,  that  a  building  owner  who  pulled  down  a  party- wall  was 
not  bound  to  protect  by  a  hoarding  or  otherwise  the  rooms  of  the  adjoining 
owner  which  were  left  exposed,  but  under  the  Act  of  1894,  s.  90,  subs.  2, 
he  is  bound  to  erect  and  maintain  at  his  own  expense  a  proper  hoarding  for 
the  protection  of  the  adjoining  owner  in  such  a  case. 


Incorporate — To  form  into  a  corporation  either  by  charter  or  by 

statute.    See  Incorporation. 
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Incorporated  Law  Society.— This  Society  was  founded 
in  1827,  and  is  incorporated  by  charter  (2  Will,  iv.  &  8  Vict.).  Its 
membership  is  confined  to  solicitors  and  retired  solicitors,  and  election  is 
by  ballot.  Its  affairs  are  managed  by  a  council  of  the  members,  who  are 
empowered  to  perform  its  statutory  duties  (Solicitors  Act,  1877,  s.  19 ; 
1888,  s.  17).     There  is  a  club  in  connection  with  the  Society. 

The  Society  is  the  representative  body  of  the  solicitors  practising  in 
England  and  Wales,  and  its  existence  as  such  has  been  frequently  recog- 
nised by  the  Legislature.  Under  the  Solicitors  Act  of  1843  (s.  21),  it  was 
appointed  registrar  of  the  rolls  of  solicitors,  and  the  custody  of  the  rolls 
was  transferred  to  it  on  the  abolition  of  the  office  of  "  clerk  of  the  petty  bag  " 
(Solicitors  Act,  1888).  It  issues  the  annual  certificates  enabling  solicitors 
on  the  rolls  to  practice  (Solicitors  Act,  1860,  s.  21 ;  1888,  s.  16),  and  con- 
ducts the  examinations  by  which  candidates  must  qualify  themselves  for 
admission  to  the  rolls  (Solicitors  Act,  1877,  s.  5).  It  has  certain  powers  to 
exempt  candidates  from  the  whole  or  part  of  the  intermediate  examination 
(Solicitors  Act,  1894,  s.  3).  The  Society  has  for  many  years  undertaken 
the  duty  of  bringing  cases  of  misconduct  by  solicitors  before  the  Court. 
By  the  Solicitors  Act,  1888,  the  Master  of  the  Rolls  was  directed  to  appoint 
a  committee  of  its  council  to  hear  all  applications  made  to  strike  the  name 
of  a  solicitor  off  the  rolls,  or  to  require  a  solicitor  to  answer  allegations  (of 
misconduct)  contained  in  an  affidavit  (s.  13).  But  an  application  to  the 
committee  is  not  a  condition  precedent  to  an  application  to  the  Court  {In 
re  Weare,  [1893]  2  Q.  B.  439).  Unless  the  application  is  made  by  the 
solicitor  himself,  or  no  primd  facie  case  of  misconduct  is  made  out,  the 
committee  report  their  finding  of  the  facts  to  the  Court.  The  Society  has 
power  to  recover  penalties  for  wrongfully  acting  as  a  solicitor  (Solicitors 
Act,  1860,  s.  26). 

In  recent  years  the  Society  has  done  much  to  modify  the  course  of 
intended  legislation  and  rule-making  in  the  interest  both  of  the  public  and 
of  the  legal  profession. 

See  Solicitor,  and,  as  regards  procedure  on  applications  against 
solicitors  before  the  statutory  committee,  see  Trevor  and  Lake's  Solicitors 
Act,  1888. 


Incorporation — An  expression  in  the  law  principally  used  in 
the  following  connections  : — 

By  Act  of  Parliament. — See  Company  ;  Municipal  Corpoeations. 

By  Royal  Charter. — See  Royal  Charter. 

Certificate  of. — See  Company. 

Of  Company. — See  Company. 

Of  Inhabitants  of  Burgh.— 'i^QQ  Municipal  Corporations. 

Of  lands  Clauses  Acts  in  Private  Act. — See  Lands  Clauses  Acts. 

Of  Hallways  Clauses  Act. — See  Railway. 

Of  Railway  Company. — See  Railway. 

Of  Documents  in  Wills. — By  English  law  a  will  may  consist  of  more  than 
one  document ;  to  the  original  will  duly  executed  may  be  attached  one  or 
more  codicils,  also  duly  executed,  and  the  original  will  and  the  codicils  must 
be  read  together. 

So  a  will  may  incorporate  and  substantiate  by  reference  other  papers, 
such  as  a  list  of  furniture  or  a  marriage  settlement ;  but  there  are  these 
differences  between  a  codicil  and  an  incorporated  paper  of  this  kind,  that  a 
codicil  is  later  in  date  than  the  original  will ;  the  incorporated  paper  must  be 
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in  existence  before  the  vnH  is  executed.  Codicils,  on  the  other  hand,  require 
due  execution  in  the  presence  of  two  witnesses  in  accordance  with  the 
AViUs  Act  (1  Vict.  c.  26,  s.  9),  while  incorporated  papers  do  not. 

A  codicil  is  eftective  by  virtue  of  its  own  inherent  force  as  a  validly 
executed  testamentary  paper ;  so  far  as  formalities  go,  it  is  a  good  will  in 
itself.  An  incorporated  paper  has  no  effect  apart  from  the  validly  executed 
document  on  which  it  rests.  It  follows  that  a  codicil,  being  itseK  such  a 
validly  executed  document,  may  incorporate  and  give  force  to  an  informal 
paper  or  memorandum  just  as  much  as  the  original  will. 

In  the  leading  case  (Allat  v.  MaddwJc,  1858,  11  Moo.  P.  C.  p.  427)  the 
principle  was  clearly  enimciated  that  "  A  wiU  or  codicil  not  duly  executed 
may  be  rendered  vahd  by  a  later  codicil  duly  executed  and  referring  clearly 
to  it " ;  but  where  an  invalid  memorandum  or  paper  is  sought  to  be  incor- 
porated it  must  "  be  so  described  as  to  leave  no  doubt  in  the  mind  of  the 
judge  on  the  circumstances  as  they  actually  existed  and  are  proved  before 
him  that  the  paper  referred  to  is  the  paper  propounded." 

The  decided  cases  suggest  the  following  rules  for  incorporation : — 

(1)  Where  a  duly  executed  will  or  codicil  clearly  refers  to  an  informal 
paper,  the  former  makes  operative  the  latter  (see  cases  cited :  Probate  Eules, 
X.  C.  B.,  r.  12). 

(2)  And  if  that  paper  itself  refers  to  other  papers  they  will  in  turn  be 
incorporated  in  the  same  way  in  the  original  document  {Synes  v,  Appelbee, 
1888,  57  L.  T.  599). 

(3)  The  informal  paper  must  be  referred  to  in  the  incorporating  docu- 
ment ;  but  the  Court  will  admit  parol  evidence  for  the  purpose  of  identifica- 
tion (Allen.  V.  Mofklocl;  where  it  was  said  parol  evidence  is  admissible  to  show 
the  state  of  the  testator's  mind),  but  not  to  prove  intention  (see  also  Goods 
ofBreiris,  3  Sw.  &  Tr.  473:   Uttrrton  v.  Rolino,  1834,  1  Ad.  &  E.  423). 

The  identity  has  been  held  to  be  sufficiently  established  in  the 
following  cases:  the  informal  memorandum  was  enclosed  in  a  sealed 
envelope,  the  codicil  confirming  it  being  executed  on  the  outside  {Goods 
of  Almosnino,  1  Sw.  &  Tr.  508);  a  paper  purporting  to  be  a  copy  of  an 
original  will  was  produced  to  witnesses  at  the  time  of  the  execution  of  a 
codicil  which  referred  to  this  copv,  it  was  held  that  the  copy  was  incorpor- 
ated (Goods  of  ^frs^cs,  1869,  L.  E.  2  P.  &  D.  91).  Where  one  gift  was 
referred  to  appearing  in  a  memorandum  containing  a  long  list  of  gifts,  it 
was  held  that  the  whole  memorandum  was  incorporated  (Goods  of  I)amell, 
1883,  8  P.  D.  14).  The  case  of  Goidd  v.  Lakes,  1881,  6  P.  D.  1,  carries  the 
principle  to  its  furthest  limit,  there  being  therein  direct  written  reference 
to  the  incorporated  paper.  But  if  the  paper  produced  materially  contra- 
dicts the  description  of  it  given  in  the  will;  or  if  the  only  evidence  of 
incorporation  is  that  it  was  found  tied  up  with  the  will,  this  will  not  be 
sufficient  (Goods  of  Greaves,  1  Sw.  &  Tr.  250;  Goods  of  Matthias,  1863,  32 
L  J.  P.  &  M.  115;  see  also  Goods  of  Pascall,  1868,  L.  E.  1  P.  &  D.  606; 
Goods  of  Litkr,  1865,  34  L.  J.  P.  &  M.  105 ;  Goods  of  Garnett,  [18941 
Prob.  90).  '  L         J 

The  mere  fact  that  the  %vriting  to  be  incorporated  is  written  on  the  same 
sheet  of  paper  as  the  will  is  not  by  itself  sufficient  (Sitigktmi  v.  Tomlinsm, 
1878,  3  App.  Cas.  404),  and  that  even  though  the  will  and  the  informal 
writing  are  both  in  the  testator's  handwriting  (Goods  of  Torey,  1878, 47  L.  J. 
P.  &  ;M.  63)  ;  sccus,  of  course,  if  there  is  sufficient  reference  apart  fi-om  the 
mere  fact  of  contiguity  (Goods  of  Widdrington,  1866,  35  L.  J.  P.  &  M.  66  : 
Goods  of  Heaihcote,  1881,  6  P.  D.  30). 

(4)  Entries  in  a  ledger,  or  any  other  document  which  could  not  be  pro- 
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duced,  and  lias  not  been  admitted  to  probate,  may  yet  be  sufficiently 
incorporated  to  be  conclusive  for  the  purposes  of  the  will  {Qiiihaw/pton  v. 
Going,  1876,  24  W.  R  917 ;  Goods  of  Bahm,  [1897]  Prob.  261). 

(5)  The  memorandum  must  have  been  in  existence  at  the  time  the  will 
or  codicil  supporting  it  was  executed  (Probate  Rules,  N.  C.  B.,  r.  13 ;  see 
also  Goods  of  Sunderland,  1866,  L.  R.  1  P.  &  D.  198 ;  Goods  of  Sims,  1868, 
17  L.  T.  619 ;  Durham  v.  Northcn,  [1895]  Prob.  66). 

(6)  Where,  however,  a  will  refers  to  a  paper  afterwards  to  be  executed 
and  signed  by  the  testator,  and  after  the  paper  has  been  written  and  signed 
a  codicil  is  executed  republishing  the  will,  the  latter  speaks  as  from  the 
date  of  the  subsequent  codicil,  and  incorporates  the  paper  ex  post  facto,  pro- 
vided the  paper  is  duly  signed  and  identity  established  {Goods  of  Truro,  1866, 
L.  R.  1  P.  &  D.  201) ;  secus  if  it  is  not  {Goods  of  MGh^egor,  1889,  60  L.  T.  840). 

(7)  The  paper  will  not  be  incorporated  unless  it  will  have  some  legal 
effect  {Goods  of  Ouehterlony,  3  Sw.  &  Tr.  175).  Where  a  foreign  will  and  an 
English  will  exist  dealing  with  different  property,  the  English  document 
will  not  generally  incorporate  the  foreign  one  {Goods  of  Murray,  [1896] 
Prob.  65) ;  secus  if  the  rights  of  the  English  executors  are  affected  {Goods  of 
Howdcn,  1874,  22  W.  R.  711). 


Incorporea.1  Chattels. — Incorporeal  chattels  are  such  in- 
corporeal things  as  pass  on  their  owner's  death  according  to  the  mode  of 
devolution,  which  came  to  be  characteristic  of  chattels  (see  Chattels),  that 
is  to  say,  to  his  executor,  if  he  left  a  will,  or  if  he  died  intestate,  to  his 
administrator,  not  his  heir.  The  distinction  between  corporeal  and  in- 
corporeal things,  which  was  imported  from  Roman  into  English  law,  was 
not  so  much  applied  to  chattels  as  to  hereditaments  (see  Cokpoeeal  Here- 
ditaments). The  orthodox  classification  of  chattels  personal  is  to  divide 
them  into  choses  in  possession  or  in  action  {q.v.),  rather  than  to  distinguish 
them  as  being  corporeal  or  incorporeal  {Co.  Litt.  351;  Pinch,  L.,  bk.  ii.  ch.  ii.; 
Hale,  Analysis  of  the  Law,  ss.  23,  26,  41,  pp.  41,  50,  75,  6th  ed. ;  2  Black. 
Com.  389 ;  Fry,  L.J.,  Colonial  Bank  v.  Whinney,  1885,  30  Ch.  1).  261,  285). 
There  is  no  doubt,  however,  that  if  the  classification  of  personal  things  as 
being  in  possession  or  action  be  propounded  as  exhaustive,  the  term  "  things 
in  action"  must,  at  least  in  modern  times,  be  extended  beyond  its  original 
meaning,  and  the  test  of  distinction  taken  must  be  that  which  the  English 
law  adopts  in  dividing  corporeal  from  incorporeal  things.  Thus  choses  in 
possession  are  tangible,  moveable  things,  of  which  their  owner  may  have 
actual  possession  and  enjoyment.  They  are  goods  which  a  man  may  have 
in  his  own  keeping,  which  he  may  transfer  to  others  by  delivery  on  a  gift 
or  sale,  which  may  be  taken  away  from  him  by  a  trespasser  or  thief,  and 
which  he  may  retake,  if  he  be  wrongfully  deprived  of  them.  In  other 
words,  choses  in  possession  are  corporeal  chattels,  and  are  distinguished 
by  incidents  exactly  similar  to  those  on  which  the  English  law  insisted  as 
characteristic  of  corporeal  hereditaments  {q.v.).  A  chose  in  action,  in  the 
extended  sense  of  the  word,  appears  to  be  a  thing  which,  if  wrongfully 
withheld,  you  must  bring  an  action  to  realise;  a  thing,  which  you  cannot 
take,  but  must  go  to  law  to  secure.  Incorporeal  things,  however,  are  defined 
as  ca  quce  injure  coTisistant,  and  the  sense  of  this  in  English  law  seems  to 
be  things,  for  which  a  man  must  go  to  law;  for  right  in  English  law 
especially  means  a  claim  enforceable  at  law,  that  is,  a  claim  which  must  or 
may  be  pursued  by  action  (Bract,  fo.  10  ft,  98  5 ;  Litt.  s.  451 ;  Co.  Litt.  265  o, 
285  a,  291  h,  345  ;  Pinch,  L.  106).     Incorporeal  chattels,  therefore,  appear 
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to  coincide  with  such  things  in  action  (in  the  wide  sense  of  the  term)  as 
are  of  the  nature  of  chattels.  Thus  they  include  all  personal  things  in 
action,  strictly  so  called  according  to  the  old  law,  which  appear  to  be  all 
rights  of  action  to  recover  debt,  damages,  or  the  like,  and  aU  such  other 
personal  things  as  would  be  extinguished  by  a  release  of  all  actions  {Diggss 
case,  Moore,  133,  pi.  279 ;  LUt.  ss.  512,  513  ;  Co.  Litt.  257  a,  288,  289  a, 
292  h) ;  the  benefit  of  an  obligation  arising  from  contract  before  there  has 
been  any  breach  of  contract,  whether  the  breach  would  result  in  a  debt  or 
sound  in  damages  only  {Litt.  s.  512,  513;  Co.  Litt.  144  h,  n  (1),  292  &; 
2  Black.  Com.  397,  346  :  Ex  parte  Ihhetsan :  In  re  Mo&re,  1878,  8  Ch.  D.  519  ; 
Brice  v.  Bannister,  1878,  3  Q.  B.  D.  569 ;  Walker  v.  Bradfwd  Old  Bank, 
1884,  12  Q.  B.  D.  511);  stock  in  the  public  funds  {Dundas  v.  Duten.%  1790, 
1  Ves.  Jun.  196,  198;  Wildman  v.  Wildman,  1803,  9  Ves.  174,  177)  and 
similar  property,  such  as  India,  Colonial  Government,  or  Mimicipal  Cor- 
poration Stock  (Wms.  Pers.  Prop.  279,  14th  ed.);  and  shares  in  joint-stock 
companies  {Humble  v.  Mitchdl,  1839,  11  Ad.  &  E.  205:  Colonial  Bank  v. 
Whinney,  1885,  30  Ch.  D.  261,  286 ;  11  App.  Cas.  426,439,  446,  447).  It 
must  be  admitted,  however,  that  there  are  some  things  which  may  well  be 
described  as  incorporeal  chattels,  but  have  not  yet  received  judicial  recog- 
nition as  choses  in  action.  Among  these  are  the  exclusive  privileges  known 
as  Copyrights  and  Patents,  and  the  right  to  use  particular  Trade  Marks 
or  Trade  Xa^ies.  All  these  rights  are  certainly  incorporeal  property,  as 
being  things  which  are  incapable  of  actual  possession ;  and  as  they  pass  on 
death  to  the  executor  or  administrator,  they  aie  of  the  nature  of  chattels. 
It  seems,  however,  that  there  is  at  least  as  good  ground  for  including  those 
rights  within  the  class  of  choses  in  action,  in  the  wide  sense  of  the  term,  as 
there  was  for  extending  that  term  to  stock  or  shares.  One  reason  given 
for  holding  stock  and  shares  to  be  things  in  action,  was  that  they  are  in- 
capable of  manual  transfer  (see  the  cases  cited  above) ;  so  are  copyrights, 
patents,  trade  marks  and  trade  names.  Again,  these  privileges  are  the 
benefit  of  a  duty  of  forbearance,  and  that  duty,  if  not  freely  rendered,  can 
only  be  exacted  by  action.  This  seems  a  good  reason  for  classing  such 
things  among  choses  in  action,  and  none  the  less  that  the  duty  is  incimibent 
on  all  and  not  on  some  particular  person.  The  point,  however,  is  certainly 
not  beyond  the  reach  of  controversy. 

[Authorities.— ^ee  Williams,  Pers.  Prop.  7,  234,  11th  ed. :  27,  38-41, 
14th  ed. ;  Law  Quarterly  Review,  ix,  311 ;  x.  143,  303 ;  xi  64,  223,  238.] 

Incorporeal  Hereditaments.— By  incorporeal  heredita- 
ments is  meant  such  immovealtles  as  besides  passuig  to  the  heir  and  not 
to  the  personal  representative  are  also  by  their  nature  intangible  and 
invisible.  An  incorporeal  hereditament  is  therefore  a  mere  right 
exerciseable  upon  or  in  connection  with  something  of  a  corporeal  nature. 
"  Corporeal  hereditaments  are  the  substance  which  may  be  always  seen, 
always  handled ;  incorporeal  hereditaments  are  but  a  sort  of  accident 
which  inhere  in,  and  are  supported  by,  that  substance,  and  may  belong  or 
not  belong  to  it  without  any  visible  alteration  therein.  Then-  existence 
is  merely  in  idea  and  abstracted  contemplation,  though  their  eflects  and 
profits  may  be  frequently  objects  of  our  bodily  senses  "  (2  Black.  Com.  20). 
Besides  this  distinction  between  possessory  ownership  and  a  mere  right  not 
coupled  with  or  entitling  the  owner  to  possession,  there  existed  before  the 
passing  of  the  Real  Property  Act,  1845,  another  marked  distinction  between 
corporeal  and  incorporeal  hereditaments,  namely,  in  the  respective  modes 
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of  transferring  them ;  for  the  former  could  not  be  transferred  without 
livery  of  seisin  or  possession,  and  were  said  to  "  lie  in  livery,"  but  did  not, 
on  the  other  hand,  require  any  written  words  to  perfect  the  transfer, 
whereas  the  latter  could  be  validly  transferred  by  deed  only,  and  were 
said  to  "  lie  in  grant."  This  second  distinction,  however,  is  not  now  of 
importance  in  view  of  sec.  2  of  the  Act  (8  &  9  Vict.  c.  106),  which  provides 
that  all  corporeal  hereditaments  sliall,  as  regards  the  conveyance  of  the 
immediate  freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
Estates  in  expectancy  {e.g.  reversions,  remainders,  and  executory  interests) 
are  incorporeal  hereditaments  by  nature,  and  the  distinctions  mentioned 
as  to  actual  possession,  and  also  as  to  the  mode  of  transfer,  apply  to  them. 
But  their  nature  is  of  a  transient  character,  for  an  estate  in  expectancy 
may  in  time  become  an  estate  in  possession,  and  thereupon  it  ceases  to  be 
incorporeal  and  becomes  corporeal.  To  distinguish  from  these  incorporeal 
hereditaments  others  whose  incorporeal  nature  is  permanent,  the  latter 
are  called  "purely  incorporeal  hereditaments,"  and  it  is  of  tliis  class 
oidy  that  we  shall  now  treat.  For  tlie  former  class,  see  Reversion  ; 
Remainders  ;  Executory  Interests. 

The  principal  kinds  of  purely  incorporeal  hereditaments  are — 
advowsons,  tithes,  profits  a  prendre  {e.g.  rights  of  common),  easements 
{e.g.  rights  of  way,  light,  etc.),  offices,  dignities,  franchises,  pensions, 
annuities,  and  rents.  For  a  detailed  consideration  of  each  of  these  the 
reader  should  refer  to  tlie  respective  titles  in  other  parts  of  the  work ; 
we  can  only  here  treat  of  them  generally.  Incorporeal  hereditaments  may 
be :  (1)  appendant  to  corporeal  hereditaments ;  (2)  appurtenant  to 
corporeal  hereditaments ;  (3)  in  gross. 

Incorporeal  hereditaments  wliicli  are  api)endant  or  appurtenant  pass  by 
force  of  the  conveyance  by  whatever  means  effected  that  serves  to  transfer 
the  corporeal  hereditaments  to  which  tlie}'  are  so  appendant  or  appur- 
tenant. The  distinction  between  appendant  and  appurtenant  cannot  be 
clearly  explained  without  entering  at  some  length  into  the  subject  of 
prescriptive  rights  (see  Prescription,  and  cp.  also  the  case  of  Angus 
V.  Dalton,  1881,  6  App.  Cas.  740),  where  the  learning  on  the  subject  is 
stated.  Suffice  it  to  say  sliortly,  that  an  incorporeal  hereditament  is  said 
to  be  appendant  when  the  right  of  which  it  consists  lias  been  from  time 
immemorial  given  by  implication  of  law  only  to  the  owner  of  the  land  to 
which  such  right  is  incident,  and  such  right  is  not  only  incident  but  also 
necessary,  e.g.,  the  most  important  instance,  a  right  of  common  appendant. 
This  right  is  created  by  the  implication  of  law  for  the  encouragement 
of  agriculture,  and,  indeed,  "  for  the  necessity  of  the  thing.  For  when 
lords  of  manors  granted  out  parcels  of  lands  to  tenants  .  .  .  these  tenants 
could  not  plough  or  manure  the  lands  without  beasts ;  these  beasts  could 
not  be  sustained  without  pasture ;  and  pasture  could  not  be  had  but  in  the 
lord's  wastes,  and  on  the  uninclosed  fallow  grounds  of  themselves  and 
other  tenants.  The  law,  therefore,  annexed  this  right  of  common  as 
inseparably  incident  to  tlie  grant  of  the  lands "  (2  Black.  Com.  33 ; 
Tyringham's  case,  4  Co.  Rep.  .''»6 ;  and  see  Baring  v.  Ah'uigdon,  [1892]  2 
Ch.  374).  An  incorporeal  hereditament  appurtenant  is  one  that  is  not 
originally  annexed,  as  a  natural  and  necessary  incident  to  the  hereditament, 
etc.,  to  which  it  is  appurtenant,  but  Ijecomes  so  by  express  grant  or  by 
prescription,  sometimes  in  the  case  of  copyholds  even  by  local  custom. 

It  was  the  custom  previously  to  the  passing  of  the  Conveyancing 
Act,  1881,  to  insert  not  only  the  words  "  together  with  the  appurtenances," 
but  also  what  were  known  as  "  general  words,"  in  order  to  preclude  the 
question  arising  as  to  whether  certain  particular  rights  or  easements  not 
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perhaps  strictly  appendant  or  appurtenant  passed,  or  not,  under  the 
conveyance  of  the  land  or  tenement  in  connection  with  which  they  existed. 
As  a  general  rule,  the  words  "with  their  rights,  easements,  and  appur- 
tenances," were  not  enough  to  pass  this  latter  class  of  incorporeal 
hereditaments  (cp.  Brown  v.  Alabaster,  1888,  37  Ch.  D.  490,  and  cases 
there  cited ;  Barkshire  v.  Gruhh,  1881,  18  Ch.  D.  616 ;  Beddington  v.  Atlee, 
1887,  35  Ch.  D.  317  ;  Baring  v.  Abingdon,  loc.  cit). 

But  now  sec.  6  of  the  Act  (44  &  45  Vict.  c.  41)  enacts  that  a  con- 
veyance of  land  made  after  the  passing  of  the  Act  shall  be  deemed  to 
include,  and  shall,  by  virtue  of  the  Act,  operate  to  convey  with  the  land  aU 
the  privilege,  easements,  and  rights  appertaining  or  reputed  to  appertain  to 
the  land.  This  section,  therefore,  does  away  with  the  necessity  of  inserting 
"  general  words "  in  a  conveyance.  It  applies,  however,  only  so  far  as  a 
contrary  intention  is  not  expressed  in  the  conveyance.  As  to  what  is  or  is 
not  sufficient  to  show  a  "contrary  intention"  within  subsec.  4,  see  Broomjield 
v.  Williaim,  [1897]  1  Ch.  602,  and  cases  there  cited. 

It  is  a  long-established  principle  of  English  Law  that  for  hereditaments 
to  be  appendant  or  appurtenant  one  to  the  other,  they  must  be  of  a  nature 
and  quality  suitable  to  the  relationship  of  principal  and  adjunct,  so  that 
this  relationship  may  exist  without  incongruity  (cp.  Butler's  note  to  Co. 
Litt.  s.  121  Z>,  quoted  in  Capel  v.  Buszard,  1829,  6  Bing.  150);  but  subject 
to  this  it  may,  in  view  of  the  section  noticed  in  the  Conveyancing  Act,  be 
stated  as  a  general  rule  that  all  incorporeal  hereditaments,  appendant  or 
appurtenant  actually  or  reputedly  to  lands,  pass  without  being  expressly 
mentioned  by  a  conveyance  of  the  lands. 

But  the  principal  and  the  adjunct  may  be  separately  conveyed:  the 
incorporeal  hereditament  is  then  said  to  be  "  in  gross."  We  may  define 
an  incorporeal  hereditament  in  gross  as  one  that  is  neither  appendant  nor 
appurtenant — that  is,  not  an  adjunct  to  any  principal  ha%*ing  a  separate 
and  isolated  existence  as  a  subject  of  property  purely  personal  to  the 
owner  (see  Eent  ;  Eent-charge). 

Many  incorporeal  hereditaments  are  capable  of  being  either  appendant 
or  appurtenant  or  in  gross,  e.g.  advowsons. 

Incorporeal  hereditaments  are  governed  practically  by  the  same  laws  and 
prmciples  as  corporeal  hereditaments.  The  same  estates  (i.e.  fee,  tail,  life,  etc.) 
may  be  acquired  in  both,  and  by  the  same  number  of  tenants  (i.e.  in  severalty, 
joint-tenancy,  etc.).  There  is  a  distinction,  however,  between  the  two  as 
regards  the  validity  of  the  limitation  of  the  estate,  namely,  although  the  rule 
that  there  cannot  be  a  vaUd  limitation  of  an  estate  to  commence  infuturo 
applies  as  well  to  corporeal  hereditaments  as  to  incorporeal  hereditaments  in 
esse,  it  does  not  apply  to  incorporeal  hereditaments  to  arise  de  novo,  and  a  grant 
of,  e.g.,  a  rent-charge  created  de  novo  to  commence  in  futuro  is  perfectly 
good.  Nor  are  incorporeal  hereditaments  the  subject  of  tenure.  It  is  for 
this  reason  that  they  were  not  until  quite  recent  statutory  intervention 
liable  to  escheat.  For  on  the  death  intestate,  and  without  an  heir  of  the 
owner  in  fee  of  an  incorporeal  hereditament,  it  is  not  a  tenure,  but  a  very 
existence  that  ceases,  and  there  is  nothing  to  revert  to  the  lord  as  in  the 
case  of  land  or  escheat  to  the  Crown,  e.g.  in  the  case  of  a  'p^rofit  d  pi-endre  it 
ceases  to  exist,  and  the  hereditament  on  which  it  was  charged  thereupon  is 
freed  from  it.  But  now,  by  the  Intestate  Estates  Act,  1884  (47  &  48  Vict, 
c.  71,  s.  4),  it  is  enacted  that  where  a  pei-son  dies  without  an  heir  and 
intestate  in  respect  of  any  real  estate,  whether  legal  or  equitable  in  any 
incorporeal  hereditament,  the  law  of  escheat  shall  apply  in  the  same 
manner  as  if  the  estate  or  interest  were  a  legal  estate  in  corporeal 
hereditaments. 
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As  incorporeal  hereditaments  did  not  lie  in  livery,  and  they  could  not 
be  actually  and  physically  the  object  of  seisin,  the  old  right  and  doctrine  of 
general  occupancy  in  the  case  of  an  estate  'pur  autre  vie  never  applied  to 
them;  though  there  could  be  special  occupancy  of  them  by  the  heir-at- 
law.  And  it  was  accordingly  thought  that  the  statutes  that  abolished 
general  occupancy  (Statute  of  Frauds,  and  14  Geo.  ii.  c.  20)  could  not  have 
application  in  a  class  of  property  of  which  there  never  had  been  general 
occupancy,  so  as  to  confer  the  power  of  testamentary  disposition  on  tenants 
pur  autre  vie  of  incorporeal  hereditaments  {e.g.  a  rent-charge).  It  was  said 
(cp.  2  Black.  260)  that  on  the  death  of  a  grantee  pur  autre  vie  a  grant  of 
such  hereditaments  was  determined,  and  that  they  were  neither  devise- 
able  noi  vested  in  the  executors  nor  went  in  course  of  distribution.  But 
already,  in  1710,  the  Courts  held  from  time  to  time  that  the  old  statutes 
did  apply  {Bawlinson  v.  Duchess  of  Montague,  3  P.  Wms.  264  n ;  and  see 
also  Bearparh  v.  HittcJiinson,  1831,  7  Bing.  178)  ;  and  finally  the  Wills  Act, 
1837,  in  repealing  the  sections  of  the  old  statutes,  expressly  mentions 
(1  Vict.  c.  26,  s.  3)  among  the  property  that  may  be  disposed  of  by  will 
estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament;  and  as  to  the  like  estates  pur  autre  vie 
undisposed  of  by  will,  it  is  provided  (s.  6)  that  in  case  there  shall  be  no 
special  occupant  such  estates  shall  go  to  the  executor  or  administrator ; 
and  if  such  estate  shall  come  to  the  executor  or  administrator  either  by 
reason  of  the  Act  or  by  special  occupancy,  it  shall  be  assets  in  his  hand, 
and  shall  go  and  be  distributed  in  the  same  manner  as  the  personal  estate 
of  the  testator  or  intestate. 


Incorrigible  Rogue.— See  Vagkant. 
Increase,  Affidavit  of  .—See  Taxation. 
Incroachment. — See  Encroachment. 


Incumbent. — The  word  "incumbent "  (Latin,  incumbo)  is  a  general 
word  describing  the  holders  of  parochial  benefices.  It  will  include  a  rector, 
vicar,  and  perpetual  curate.  The  meaning  of  the  word  is,  to  be  diligently 
resident. 

As  to  the  origin  and  status  of  a  rector,  vicar,  and  perpetual  curate 
respectively,  vide  sub  titulis. 

By  canon  law  a  layman  was  not  capable  of  holding  a  benefice  (capax 
beyieficii) ;  but  if  he  was  presented,  admitted,  and  instituted,  he  was  incumbent 
de  facto  at  common  law,  and  acts  done  by  him,  e.g.  the  making  of  leases, 
were  good ;  but  he  was  liable  to  be  deprived  by  sentence  declaratory,  quia 
mere  laicus  {Costard  v.  Winder,  1600,  Cro.  (1)  775  ;  but  see  2  Roll.  Ab.  220 ; 
Bedingfield  v.  Archbishop  of  Canterbury,  1570  (12  &  13  Eliz.),  3  Dyer,  292  &). 

The  Act  of  Uniformity  (14  Chas.  ii.  c.  4,  s.  10)  provides  that  no  person 
shall  be  capable  to  be  admitted  to  any  l^enefice  before  he  shall  be  ordained 
a  priest  according  to  the  ordination  form  in  the  Prayer  Book,  unless  he 
have  formerly  been  made  priest  by  episcopal  ordination.  A  deacon  or 
even  a  layman  may  be  presented  ;  but  he  must  be  in  priest's  orders  before 
admission. 
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As  to  the  holding  of  benefices  in  the  Church  of  England  by  clergymen 
of  the  Episcopal  Church  of  Scotland,  see  article  Church  of  England  (27  & 
28  Vict.  c.  94).  The  Colonial  Clergy  Act,  1874,  37  &  38  Vict.  c.  77  (which, 
however,  does  not  affect  the  provision  of  the  Act  27  &  28  Vict.  c.  94), 
pro^^des  (ss.  3,  4)  that  no  person  ordained  priest  or  deacon  by  any 
bishop  other  than  a  bishop  of  the  Churches  of  England  or  of  Ireland 
shall  officiate  as  such  in  any  church  or  chapel  in  England  without 
the  written  consent  of  the  archbishop  of  the  province,  and  without 
making  the  declaration  contained  in  the  Clerical  Subscription  Act, 
1865 :  or  be  admitted  or  instituted  to  any  benefice  or  ecclesiastical  pre- 
ferment in  England,  or  act  as  curate  therein,  without  the  written  con- 
sent of  the  bishop  of  the  diocese  in  which  the  same  is  situate.  "When 
such  person  has  held  ecclesiastical  preferment  or  acted  as  cui'ate  for 
a  period  or  periods  exceeding  in  the  aggregate  two  years,  he  may  apply  for 
a  licence  from  the  archbishop,  which,  if  he  obtains,  will  place  him  in  the 
same  position  as  a  clergyman  ordained  by  a  bishop  of  the  Churches  of 
England  or  Ireland  (s.  5).  The  penalty  for  officiating  contrary  to  these 
pro\'isions  is  £10,  and  an  incumbent  allowing  such  an  offence  is  liable  to  a 
similar  penalty  (s.  7).  The  provisions  of  the  Act  do  not  apply  to  a  person 
who  has  held  preferment  or  a  curacy  in  the  Church  of  England. 

As  to  ignorance  of  the  Welsh  language  as  a  ground  for  the  non- 
institution  or  deprivation  of  incumbents  in  Wales,  see  article  Wales. 

As  to  the  presentation,  admission,  institution,  induction,  reading  in,  age, 
etc.,  of  incumbents,  and  also  as  to  incumbents  of  donations,  see  articles 
Presentation  ;  Entry  on  Benefice  ;  Simony. 

As  to  the  nature  of  the  estate  of  an  incumbent  in  his  glebe,  etc,, 
see  Glebe  ;  Tithes  ;  Ecclesiastical  Corporations. 

As  to  working  of  mines  on  glebe,  waste,  etc.,  see  Glebe. 

As  to  the  ministration  of  sacraments,  see  Baptism  ;  Communion  (Holy). 

As  to  preaching,  see  Sermon. 

As  to  dilapidations,  see  Dilapidations,  Ecclesiastical. 

Every  beneficed  clergyman  has  cure  of  souls,  and  no  clergyman  has  the 
right  to  publicly  read  prayers  or  otherwise  officiate  in  any  church  or 
chapel,  although  the  latter  be  unconsecrated,  within  the  limits  of  a  parish 
without  the  consent  of  the  incumbent  (see  Canon  71  of  the  Canons  of  1603 : 
Trebec  v.  Keith,  1742,  2  Atk.  497 ;  Jones  v.  Jcif,  1863,  8  L.  T.  399  ; 
Richards  v.  Finchcr,  1874,  L.  R  4  Ad.  &  Ec.  255  :  Barnes  v.  Shwe,  1846, 1  Bob. 
382 ;  8  Ad.  &  Ec.  640 ;  Freeland  v.  Xcalc,  1848,1  Eob.  Eccl.  643) ;  and  where 
two  or  three  persons  are  gathered  together  who  do  not  strictly  form  part 
of  a  family,  there  is  a  congregation,  and  the  reading  to  them  of  the  Church 
ser\^ce  is  a  reading  in  public,  and  such  congregations  to  be  lawful  would 
require  registration,  etc.,  as  Nonconformist  places  of  worship.  The  Liberty 
of  Worship  Act,  18  &  19  Vict.  c.  86,  excepts  from  the  provisions  of  this 
Act,  and  legalises  services  conducted  by  the  incumbent  and  his  curate,  or 
a  congregation  in  a  private  dweUing-house,  or  any  congregations  meeting 
occasionally  in  a  building  not  usually  employed  for  rehgious  worship.  And 
it  appears  that,  with  or  without  the  consent  of  the  incumbent,  the  arch- 
bishop of  the  province  or  bishop  of  the  diocese  has  the  right  to  preach  in 
any  church  or  consecrated  chapel  in  the  province  or  diocese. 

It  is  the  duty  of  the  incumbent  to  keep  the  register  of  baptisms, 
marriages,  and  burials.     (See  Parish  Eegisters.) 

The  incumbent  of  the  parish  is  still  chairman  ex  officio  of  the  vestry 
(see  article  Vestry  :  Wilson  v.  M'Math,  1819,  3  Bam.  &  Aid.  241 :  22 
R  Pv.  371),  except  in  the  MetropoUs  (as  to  which,  see  article  Vestry; 
Metropolitan  Local  Government  Act,  1894,  s.  30  (1)) ;  but  the  incumbent 
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of  each  London  parish  continues  an  ex  officio  member  of  a  metropolitan 
vestry  (see  18  &  19  Vict.  c.  120,  s.  2). 

Taxation  of  the  Property  of  Incumbents. — The  property  of  incumbents  is 
liable  by  way  of  taxation  to  first-fruits,  tenths  (as  to  which,  see  Annates  ; 
Queen  Anne's  Bounty),  and  land  tax  (see  Land  Tax). 

Rates. — In  Anglo-Saxon  times  the  property  of  the  clergy  was  charged 
to  castles,  bridges,  and  expeditions.  Under  the  influence  of  the  canonists 
they  were  at  a  later  period  held  exempt  from  all  tolls,  customs,  porterage, 
etc.,  but  this  is  subject  to  the  proviso  that  no  Act  of  Parliament  has 
otherwise  provided,  and  is  now  of  no  practical  importance. 

Incumbents  are  chargeable  to  the  poor  law  rate  {B.  v.  Ttirncr,  1718, 
1  Stra.  77). 

They  are  also  liable  to  payments  for  watch  and  ward,  repair  of 
highways,  county  rates,  etc.,  and  are  chargeable  both  in  respect  to  their 
glebes  and  tithes.  The  house  and  glebe  lands  of  the  incumbent  will  be 
rated  in  the  same  way  as  any  other  property  in  the  parish  (as  to  ratmg  of 
tithe  rent-charge,  see  Tithes  ;  and  see,  further,  article  Eates). 

An  exchange  of  livings  may  be  effected  between  two  incumbents,  both 
holding  spiritual  benefices.  To  effect  this,  it  is  necessary  first  to  obtain  a 
licence  from  the  Ordinary  to  treat  of  exchange.  When  this  has  been 
obtained,  an  exchange  is  effected  by  one  deed,  by  which  each  party  agrees 
to  exchange  his  benefice,  and  for  such  purpose  both  resign  them  into  the 
hands  of  the  Ordinary.  The  deed  when  executed  is  delivered  to  the 
registrar  of  the  bishop.  If  one  incumbent  is  instituted  and  inducted  into 
the  other's  benefice,  yet  if  the  exchange  is  not  executed  on  both  parts, 
the  other  may  have  the  benefice  again.  The  deed  should,  however,  also 
contain  a  proviso  avoiding  the  resignation  in  case  the  exchange  is  not 
carried  out  (see  Rumsey  v.  Nicholl,  1877,  2  C.  P.  D.  294),  for  otherwise 
the  patron  may  select  another  person  to  fill  the  benefice,  after  an  absolute 
deed  of  resignation  has  been  executed,  and  the  party  who  has  executed 
such  deed  will  have  no  right  of  action  against  him. 

As  to  simoniacal  exchanges  and  resignations,  see  Simony.  As  to  plurality 
and  commendam,  see  Plurality.  As  to  sinecures,  see  Sinecure.  As  to 
lunacy  of  an  incumbent,  see  Lunacy.  As  to  bankruptcy  of  incumbent,  see 
Sequestration. 

An  incumbent  may  be  deprived  by  common  or  statute  law  for  the 
following  offences  (Phillim.  Ecd.  Law,   2nd  ed.,  vol.  ii.  1082  and  1083): — 

"Want  of  orders  (see  ante). 

Illiteracy  (see  Colt  v.  Bishop  of  Coventry,  1617,  14  Jac.  Hob.  140,  at  p. 
149).  This  is  a  malum  in  se,  like  want  of  orders,  and  can  be  affected  by  no 
dispensation. 

Want  of  age  (see  Presentation). 

Simony  (see  Simony). 

PluraHty  (see  Plurality). 

Conviction  of  treason,  murder,  or  felonv.  As  to  this,  see  Felony  Act, 
1870  (33  &  34  Vict.  c.  23,  s.  2),  and  the  Clergy  Discipline  Act,  1892  (55  & 
56  Vict.  c.  32,  s.  1) ;  and  see  Phillimore's  Bed.  Law,  2nd  ed.,  vol.  ii.  pp.  1037 
and  1083,  and  article  Discipline,  Ecclesiastical. 

Ptefusing  to  use  the  Book  of  Common  Prayer,  or  administer  the  sacra- 
ments as  therein  prescribed,  speaking  in  derogation  thereof,  or  using  any 
other  ceremony,  and  thereof  being  twice  convicted  (Martin  v.  Mackonochie, 
1880,  6  P.  1).  87  ;  Comic  de  La  Bere,  1881,  L.  R  G  P.  D.  157). 

Not  reading  the  Thirty-Nine  Articles  and  making  the  declaration  of 
assent  (see  Entry  on  Benefice). 

Maintaining  or  affirming  any  doctrines  contrary  to  the  Thirty-Nine 
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Articles,  and  persisting  therein  after  conviction  (see  article  Abticles,  Tiie 
Thirty-Nine). 

Miscreancy,  infidelity,  schism,  or  heresy  (see  Heresy). 

Incontinence. 

Drunkenness. 

Con^'iction  of  perjury. 

Disobedience  to  constitutions  made  by  proper  authority  for  the  govern- 
ment of  the  Church  (see  Memorandum,  1604,  Cro.  (2)  37 ;  Hey  wood  v.  Bishoj) 
of  Manchester,  1884,  12  Q.  B.  D.  404). 

Non-payment  of  tenths  under  20  Hen.  viii.  c.  3,  s.  15. 

Dilapidation  or  alienation  (but  this  is  doubtful)  (see  Dilapidations, 
Ecclesiastical). 

Non-residence  (see  Plurality). 

If  a  bastardy  order  is  made  against  an  incumbent.  If  adultery  is 
proved  against  him  in  a  divorce  or  matrimonial  cause,  or  if  in  such  cause 
an  order  for  judicial  separation  is  made  against  hiuL  A  separation  order 
under  the  Matrimonial  Causes  Act,  1878.  See  Clergy  Discipline  Act,  1892, 
s.  1,  subss.  c,  d,  and  e. 

The  canon  law  adds  also  certain  other  causes  of  deprivation,  of  wliich 
the  principal  are — 

Disclosing  confessions,  even  for  fear  of  death.  But  as  to  this  see  Canon 
113  of  the  Canons  of  1603,  and  article  Confession  and  Absolution. 

Demanding  money  for  sacraments. 

Violating  a  sanctuary. 

Bigamy  (see  articles  Celibacy  of  the  Clergy  ;  Bigamy). 

Concubinage. 

Contumacy  in  wearing  an  irregular  habit. 

Officiating  after  excommunication.     Irregular  intrusion  int^  a  benefice. 

Keeping  fasts  other  than  those  appointed  by  law  (see  Canon  72  of 
the  Canons  of  1603). 

As  to  the  course  of  procedure,  etc.,  in  such  cases,  see  article  Discipline, 
Eccleslastical. 

As  to  Resignation. — A  resignation  should  be  made  to  the  Ordinary,  except 
in  the  case  of  a  donative,  when  it  is  to  be  made  to  the  patron  with  power 
to  admit.  The  resignation  need  not  be  made  liefore  a  notary,  and  once 
made  and  agreed  to  by  the  bishop,  is  complete  and  cannot  be  withdrawn, 
although  by  arrangement  the  formal  acceptance  is  to  be  as  from  a  later 
date  (Eeichel  v.  Bishop  of  Oxford,  1889,  14  App.  Cas.  259).  The  bishop 
must,  however,  consent  to  the  resignation,  if  it  is  to  be  valid :  it  is  undecided 
whether  he  has  the  power  to  refuse  without  assigning  any,  or  any  sufficient, 
cause.  The  resignation  must  be  unconditional  {Gayton's  case,  1592,  34 
Eliz.  God.  Eep.  277),  except  in  the  case  of  an  exchange  of  benefices,  as  to 
which  see  supra.  Bishops  always  had,  and  fiequently  exercised,  the  power 
of  assigning  to  the  incumbent,  who  had  resigned,  a  pension  from  the  revenues 
of  the  benefice :  and  statutory  provision  for  this  heis  now  been  made  by 
statute  34  &  35  Vict.  c.  44  (the  Incumbents  Eesignation  Act,  1871).  This 
Act  provider  that  an  incumbent  who  has  held  a  benefice  for  seven  years 
contmuously  may  notify  to  the  bishop  that  he  desires  to  retire,  on  the 
grouiid  of  mental  or  physical  infirmity,  and  the  bishop  may  issue  a  com- 
mission to  five  persons  to  inquire  into'  the  matter,  and  if  they  report  that 
the  resignation  is  expedient,  and  the  patron  consents,  or  if,  the  patron 
not  consenting,  the  archbishop  declares  that  the  resignation  shall  be 
accepted,  the  bishop  declares  the  pension  to  be  allowed.  This,  by  the 
statute  above  mentioned  and  an  amending  Act  of  1887  (50  &  51  Vict.  c.  23), 
must  not  exceed  one-third  of  the  annual  value  of  the  benefice,  and  varies 
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with  the  yearly  corn  averages,  unless  no  part  of  the  income  of  the  benefice 
is  derived  from  tithe  rent-charge  on  glebe  lands.  A  lunatic,  by  sec.  18  of 
the  Act  of  1871,  may  resign  by  his  committee.  The  pension,  by  sees.  10 
and  15,  is  a  charge  on  the  revenues  of  the  benefice,  and  is  recoverable  as  a 
debt  from  the  incumbent ;  but  it  is  not  transferable,  and  ceases  on  the 
enrolment  of  a  deed  of  relinquishment  under  the  Clerical  Disabilities  Act, 
1870  (33  &  34  Vict;  c.  71) ;  and  the  bishop  may,  subject  to  an  appeal  to 
the  archbishop,  diminish  or  cause  to  cease  altogether  the  pension  of  a  retired 
clerk  who  has  since  his  resignation  undertaken  clerical  duties  elsewhere. 
The  costs  of  the  inquiry  are  borne  wholly  by  the  incumbent  if  the  Com- 
missioners declare  the  resignation  inexpedient,  otherwise  half  by  him  and 
half  by  a  charge  on  the  revenues  of  the  benefice  (s.  16).  Although  the 
pension  is  recoverable  as  a  debt  in  law  or  equity  from  the  incumbent,  such 
incumbent  cannot  set  off  against  it  a  judgment  debt  due  to  him  from  the 
retired  clerk  {Gathcrcole  v.  Smith,  1881,  17  Ch.  D.  1);  but  he  may  now  set 
off  sums  due  in  respect  of  dilapidations  ;  but  the  sums  so  withheld  must  not 
in  one  year,  without  the  consent  of  the  bishop  of  the  diocese,  exceed  half 
the  total  amount  of  the  pension  (Incumbents  Kesignation  Amendment 
Act,  1887,  s.  6  ;  see  also  article  Dilapidations,  Ecclesiastical),  The  annual 
value  of  the  benefice,  for  the  purpose  of  a  pension,  means  the  net  annual 
value  exclusive  of  the  incumbent's  place  of  residence,  and  after  deducting 
all  rates,  taxes,  and  charges,  including  the  salary  of  a  curate  compulsorily 
employed,  and  annual  payment  in  respect  of  any  terminable  mortgage 
having  more  than  two  years  to  run  when  the  Commissioners  sit  (1871  Act, 
s.  11 ;  1887  Act,  s.  5).     See  also  article  Resignation  Bonds. 

As  to  emblements,  see  Glebe;  see  also  articles  Clergy;  Chukch  of 
England  ;  Sequesteation. 

\_Authorities. — Lind.  Prov. ;  Gibs.  God. ;  Ayliffe,  Par. ;  Watson,  Clergyman  s 
Lav: ;  Degge,  Parson's  Counsellor ;  Phillimore,  tjccl.  Law,  2nd  ed. ;  Cripps, 
Laiv  of  the  Church  and  Clergy ;  Black.  Com.^ 


Incumbrance— See  Mortgage. 


Incur. — A  person  who  gives  anew  bill  in  renewal  of  an  old  one 
"  incurs  a  debt  or  liability  "  within  the  meaning  of  sec.  13  (1)  of  the  Debtors 
Act,  1869  {R.  V.  Pierce,  1887,  56  L.  J.  M.  C.  85).  In  giving  judgment  in  that 
case  Lord  Coleridge,  C.J.,  said  (p.  88):  "As  to  the  last  point  taken  on 
behalf  of  the  prisoner,  that  here  he  had  not  incurred  a  debt  or  liability 
within  the  meaning  of  sec.  13  (1)  because  the  credit  had  been  obtained 
upon  the  renewals  of  already  existing  bills,  I  am  bound  to  say  I  do  not  think 
there  is  anything  in  it  whatever.  To  my  mind  it  is  perfectly  plain  that  he 
did  incur  a  fresh  liability  when  he  obtained  these  different  renewals." 


Incurramentum — Any  penalty  to  which  a  person  may  be 
subject.  The  word  is  sometimes  given  as  "  incurrementum,"  and  sometimes 
as  "  incurrimentum." 


In  custodia  legis. — See  Control  and  Custody  of  Court. 
Indebitatus  assumpsit.— See  Assumpsit. 
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Indebted. — In  table  A  in  the  first  schedule  to  the  Companies  Act, 
1862,  which  contains  regnlations  which  mav  be  adopted  for  the  management 
of  a  company  limited  bv  shares,  article  10  provides  that  "  the  company 
may  decUne  to  register  any  transfer  of  shares  made  by  a  member  who  is 
indebted  to  them."  The  word  "  indebted  "  here  used  is  not  limited  to  indebted- 
ness in  respect  of  the  shares  proposed  to  be  transferred,  but  is  to  be 
construed  in  its  grammatical  sense  as  meaning  indebted  in  any  way  {Ex 
parte  Strin/fcr,  1882,  0  Q.  B.  D.  436),  nor  does  it  apply  only  where  the 
proposed  transferor  of  the  shares  is  the  sole  debtor :  it  applies  equally  where 
he  is  jointly  and  severally  liable  with  some  other  person  (per  Hall,  Y.C.,  in 
In  re  Bentham  Mills  Spinniiifj  Co.,  1879,  11  Ch.  D.  902 ;  see  also  Buckley, 
Companies  Acts,  7th  ed.,  pp.  493—495). 


Indecency. — Any  indecent  exhibition  in  public  is  indictable  as  a 
public  nuisance  at  common  law,  if  calculated  to  cause  scandal,  shock 
modesty,  or  corrupt  morals.  The  place  in  which  the  indecency  takes  place 
must  be  a  place  of  public  resort,  or  even  a  place  not  open  to  the  public 
in  which  a  number  of  persons  may  be  offended  and  several  see  it  {R.  v. 
Webh,  1848,  18  L.  J.  M.  C.  39 :  R.  v.  Thallman,  1863,  33  L.  J.  M.  C.  58 ;  R. 
V.  minus,  1853,  22  L.  J.  M.  C.  122;  R.  v.  Harris,  1870,  L.  E.  1  C.  C.  E. 
282  ;  R.  V.  Wellard,  1884,  14  Q.  B.  D.  63). 

Most  of  these  cases  turn  on  exposure  of  the  body  naked.  Bathing 
near  a  public  way  faUs  within  the  definition  {R.  v.  Reed,  1871,  12  Cox  C.  C. 
1).  The  offence  is  pimishable  on  indictment  by  imprisonment  with  hard 
labour  (14  &  15  Vict.  c.  100,  s.  15),  or  fine,  or  both,  and  bad.  is  discretionary 
(5  &  6  Geo.  IV.  c.  83,  s.  4;  11  &  12  Vict.  c.  42,  s.  23). 

It  is  also  an  offence  pimishable  on  simamary  conviction  for  persons  of 
either  sex — 

(1)  Wilfully,  openly,  lewdly,  and  obscenely  to  expose  the  person  on  or 
in  view  of  a  street,  road,  or  highway,  or  in  a  place  of  public  resort,  with 
intent  to  insult  any  female  (5  Geo.  iv.  c.  83,  s.  4).    See  Vagrant. 

(2)  Wdfidly  and  indecently  to  expose  the  person  to  the  annoyance  of  the 
inhabitants  or  passengers  in  a  street  in  a  town  (10  &  11  Vict.  c.  89,  s.  28). 

Persons  who  commit  any  offence  against  public  decency  in  a  public  bath 
or  washhouse,  open  bathing  place,  or  covered  swimming  bath  may  be 
excluded  (41  &  42  Vict.  c.  14,  s.  11). 

It  is  also  an  indictable  misdemeanour  to  keep  a  place  for  showing  an 
indecent  exhibition  in  a  public  place,  or  where  the  public  are  admitted 
on  payment  {R.  v.  Saunders,  1875,  1  Q.  B.  D.  15). 

Sending  obscene  or  indecent  matter  through  the  post  is  punishable 
either  summardy  or  on  indictment,  but  only  on  the  prosecution  of  the 
Postmaster-General  (33  &  34  Vict.  c.  79,  s.  20;  47  &  48  Vict.  c.  76 
s.4(2)). 

AfiBxing,  or  delivering,  or  distributing  indecent  advertisements  is  pimish- 
able under  the  Indecent  Advertisements  Act,  1889  (52  &  53  Vict.  c.  18). 
See  Obscene  Libel.  Indecent  assaults  on  males  are  dealt  with  under 
Abominable  Crime,  and  on  females  under  Rape,  etc.  Obscene  language  is 
dealt  with  under  Cursing,  and  indecent  conduct  by  prostitutes  under 
Prostitute. 


Indefensus — "One    that    is    impleaded    and    refuses    to    make 
answer  "  (Tomlins,  Lav:  Diet.). 
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Indefinite   Payment. — See  Appropriation  of  Payments. 


Indefinite  Trust. — A  private,  as  distinguished  from  a  charitable, 
trust,  must  be  certain  and  definite — that  is,  the  subject-matter  and  the 
object  of  the  trust  must  be  definite,  otherwise  the  Court  will  not  carry  it 
into  effect.  A  trust  in  favour  of  charities,  on  the  other  hand,  will  be 
effectuated  although  the  testator  may  have  left  uncertain  the  particular 
mode  by  which  his  intention  is  to  be  carried  out. 


Indemnity — A  contract  express  or  implied  "to  keep  a  person  who 
has  entered,  or  is  about  to  enter,  into  a  contract  of  liability  indemnified 
against  that  liability  independently  of  the  question  whether  a  third  person 
makes  default  or  not "  (per  Davey,  L.J.,  in  Gidld  v.  Conrad,  [1894]  2  Q.  B. 
896) ;  it  thus  differs  from  a  guarantee  {q.v.),  which  is  "  a  promise  to  pay 
the  creditor  if  the  principal  debtor  makes  default  in  payment "  (ibid.).  The 
latter  contract,  but  not  the  former,  is  within  sec.  4  of  the  Statute  of  Frauds. 
Familiar  examples  of  contracts  of  indemnity  are  policies  of  fire  and  marine 
insurance ;  the  insurance  company  in  such  cases  agreeing  to  make  good 
loss  sustained  by  the  assured  (see  Darrell  v.  Tibbitts,  1880,  5  Q.  B.  D.  560). 
Further  instances  of  contracts  of  indemnity  will  be  found  in  the  law  of 
agency ;  an  agent  having  a  right  to  be  indemnified  by  his  principal  for  all 
losses  and  liabilities  properly  incurred  by  him  in  the  execution  of  the 
agency  (see  Principal  and  Agent).  As  to  the  indemnity  of  trustees,  see 
sees.  24  and  45  of  the  Trustee  Act,  1893  ;  of  partners  inter  se,  see  sec.  24  of  the 
Partnership  Act,  1890,  the  general  principle  applicable  to  these  persons 
being  the  same  as  in  cases  of  ordinary  agency. 

By  E.  S.  C.  Order  16,  rr.  48  and  55,  a  defendant  who  claims  to  be 
entitled  to  contribution  or  indemnity  over  against  any  person  not  a  party  to 
the  action,  or  against  any  other  defendant,  may,  by  leave  of  the  Court  or  judge 
bring  in  such  person  by  a  third-party  notice.  The  word  "  indemnity  "  here 
used  means  an  indemnity  on  some  contract  express  or  implied,  or  on  some 
equitable  principle,  or  under  some  statute  (Birmingham  and  District  Zand 
Co.  V.  London  and  North-  Western  Bwy.  Co.,  1886,  34  Ch.  D.  261).  A  right  to 
damages  is  not  a  right  to  indemnity  as  such  (ibid.).  (See  also  Wynne 
V.  Tempest,  1896,  66  L.  J.  Ch.  81,  and  other  cases  cited  in  notes  to 
Order  16,  r.  48,  in  Annual  Practice.)  See  Guarantee;  Principal  and 
Surety. 


Indemnity,  Act  of  .—See  Bill  of  Indemnity;  Habeas  Corpus, 
ante,  p.  129;  Martial  Law. 


Indenture.— See  Deed;  Lease, 


India.. — For  legal  purposes  the  term  India  includes  British  India, 
together  with  any  territories  of  any  native  prince  or  chief  under  the 
suzerainty  of  Her  Majesty,  exercised  through  the  Governor-General  of 
India,  or  through  any  governor  or  other  officer  subordinate  to  the  Governor- 
General  (Interpretation  Act,  1889,  s.  18,  subs.  5).  See  the  article  British 
India. 
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India,  Church  in. — See  Church  of  England. 

Indian  Appeals. — See  Privy  Council. 


Indian  Army. — By  the  Government  of  India  Act,  1858  (21  &  22 
Vict.  c.  106),  which  vested  the  territories  and  government  of  the  East 
India  Company  in  Her  Majesty,  the  military  and  naval  forces  of  the 
Company,  and  all  persons  thereafter  enlisting  therein,  were  to  continue 
subject  to  all  Acts  of  Parliament,  laws  of  the  Governor-General  in  Council, 
and  articles  of  war,  etc.,  as  had  then  been  passed.  The  regular  British 
troops  of  the  Queen  serving  in  India  were  subject  to  the  Annual  Mutiny 
Act,  as  if  they  were  in  England.  The  European  troops  of  the  Company 
raised  for  service  in  India  only  were  subject  to  a  perpetual  Mutiny  Act 
passed  by  the  Imperial  Parliament.  The  native  Indian  forces  were 
subject  to  a  military  law  different  from  both.  In  1863  the  two  European 
forces  were  brought  under  the  Mutiny  Act,  and  three  years  previously 
the  system  of  recruiting  European  troops  for  service  in  India  only  was 
abolished  by  23  &  24  Vict.  c.  100,  which  made  the  raising  of  forces  for 
ser\dce  in  India  only  illegal.  The  native  Indian  forces  continued,  and  are 
still,  under  their  own  Mutiny  Act  and  Articles  of  War.  These  articles  are 
contained  in  Act  v.  of  the  Legislative  Acts  of  1869,  and  in  Act  xii.  of  1894 
(the  Indian  Articles  of  War  Amendment  Act,  1894).  Sec.  180  of  the  Army 
Act,  1881  (44  &  45  Vict.  c.  58),  provides  that  nothing  therein  shall 
prejudice  or  affect  the  Indian  military  law  respecting  officers  or  soldiers, 
or  followers,  in  the  Indian  forces  being  natives  of  India ;  and  on  the  trial 
of  all  offences  committed  by  any  such  native  officer,  soldier,  or  foUower, 
reference  shall  be  had  to  the  Indian  military  law,  and  to  the  estabhshed 
usages  of  the  service ;  but  courts-martial  for  such  trials  may  be  convened 
in  pursuance  of  this  Act.  That  is  to  say  that  the  law  administered  is  that 
of  the  Indian  articles  of  war,  etc. ;  but  the  officer  convening  the  Court 
may  be  such  an  officer  as  is  authorised  by  the  Army  Act  to  convene  it  (see 
Courts-Martial).  No  British-born  subject,  on  the  other  hand,  or  any 
legitimate  Christian  lineal  descendant  of  that  subject,  whether  in  the 
paternal  or  maternal  Hne,  is  to  be  triable  or  punishable  thereby,  but  such 
persons  belonging  to  the  Indian  army  are  triable  and  punishable  as  if  they 
belonged  to  the  British  forces.  This  is  the  combined  effect  of  the  Army 
Act  and  the  Indian  articles  of  war.  Moreover,  by  the  latter  it  is 
provided  that  the  articles  shall  not  render  any  Christian  European,  not 
being  British  born,  or  any  Christian  legitimate  lineal  descendant  of  any 
American  or  European,  whether  in  the  paternal  or  maternal  line,  triable  by 
a  court-martial  composed  of  native  commissioned  officers.  All  such  persons 
must  be  triable  by  European  officers  only.  All  the  other  persons  subject 
to  the  Indian  articles  are  governed  by  them  wherever  they  may  be  serving 
(s.  180,  subs,  (b)  Army  Act,  1881):  and  every  person  enHsted  under  the 
Indian  articles  swears  to  serve  and  go  wherever  he  is  ordered,  by  land 
or  sea.  Whether  the  Indian  troops,  however,  can  constitutionally  be 
employed  by  the  Crown  in  time  of  peace  outside  India  is  a  disputed 
question.  It  arose  in  1878,  when  Indian  troops  were  ordered  to  Malta ; 
and  the  discussion  mainly  turned  upon  the  construction  of  the  words  in  the 
Mutiny  Act,  and  now  in  the  Annual  Army  Acts,  empowering  the  Crown  to 
raise  a  certain  number  of  troops,  "  exclusive  of  the  numbers  actually 
ser\dng  within  Her  Majesty's  Indian  possessions."     Lord  Selbome  con- 
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tended  that  by  these  words  the  native  Indian  army  was  excluded  from  the 
Crown's  control  outside  India  in  time  of  peace,  without  the  assent  of 
Parliament ;  Lord  Cairns,  on  the  other  hand,  maintained  that  the  Act 
excludes  not  the  Indian  native  army  at  all,  but  the  European  forces  actually 
serving  in  India  for  the  time  being  (see  Hansard,  Pari.  Deb.,  No.  240, 
pp.  187-348  and  362-614).  It  is  quite  clear  that  they  could  not  be 
introduced  into  the  United  Kingdom  in  time  of  peace  without  consent  of 
Parliament  under  the  terms  of  the  Army  Acts.  As  to  their  employment 
outside  India,  it  is  also  clear  by  sec.  55  of  the  Government  of  India  Act, 
that  except  for  preventing  or  repelling  actual  invasion  of  the  Indian 
possessions,  or  under  other  sudden  and  urgent  necessity,  the  revenues  of 
India  cannot,  without  the  consent  of  both  Houses  of  Parliament,  be  made 
applicable  to  defray  the  expenses  of  any  military  operation  carried  on 
beyond  the  external  frontiers  of  such  possessions.  By  sec.  54,  also,  of  the 
Government  of  India  Act,  when  any  order  is  sent  to  India  directing  the 
actual  commencement  of  hostilities  by  the  forces  in  India,  the  fact  of  such 
order  having  been  sent  is  to  be  communicated  to  Parliament  within  three 
months,  if  Parliament  be  sitting,  unless  such  order  shall  have  been  in  the 
meantime  revoked  or  suspended ;  and  if  Parliament  be  not  sitting  at 
the  end  of  such  three  months,  then  within  one  month  after  the  next 
meeting  of  Parliament. 

Certain  modifications  of  the  Army  Act,  1881,  in  its  application  to 
Europeans  serving  as  officers,  and  other  persons  belonging  to  the  Indian 
forces,  such  as  medical  and  other  special  service  officers,  who  are  not 
subject  to  the  Indian  military  law  and  articles  of  war,  are  made  by  sec.  180 
of  that  Act.  When  the  Army  Act,  1881,  was  passed,  there  was  in  each  of 
the  Presidencies  of  Madras  and  Bombay  a  separate  commander-in-chief  of 
the  armies  of  those  Presidencies  ;  but  by  the  Madras  and  Bombay  Armies 
Act,  1893  (56  &  57  Vict.  c.  62),  the  offices  of  the  provincial  commanders- 
in-chief  were  abolished,  and  it  was  enacted  that  for  the  purposes  of  sec. 
180  of  the  Army  Act,  1881,  the  commander-in-chief  of  the  forces  in  India 
should  be  deemed  to  be  the  commander-in-chief  in  each  Presidency.  In 
the  Army  (Annual)  Act,  1895  (58  Vict.  c.  7),  which  made  certain  amend- 
ments to  the  Army  Act,  1881,  the  necessary  alteration  of  words  in  sec. 
180  required  to  meet  the  altered  conditions  was  enacted. 

[Authorities. — Anson,  Zaw  and  Custom  of  the  Constitution,  2nd  ed., 
pp.  280,  360,  361 ;  Hansard,  S2ipra ;  Manual  of  Military  Law,  War  Office, 
1894.] 


Indian  Civil  Service — The  civil  department  of  the  govern- 
ment of  British  India,  embracing  certain  judicial,  revenue,  and  secretarial 
officers,  formerly  known  as  the  Covenanted  Civil  Service.  Admission 
to  the  Indian  Civil  Service  is  now  by  competitive  examination  held  in 
England  under  regulations  issued  by  Her  Majesty's  Secretary  of  State  for 
India  in  Council,  under  the  powers  conferred  by  sec.  32  of  the  Government 
of  India  Act,  1858.  Under  these  regulations  (which  are  set  out  in  the 
official  India  List)  no  person  is  eligible  for  examination  for  admission  to  the 
service,  unless  (1)  he  is  a  natural-born  subject  of  Her  Majesty ;  (2)  his  age 
will  be  above  twenty-one  and  under  twenty-three  years  on  the  first  day  of  the 
year  in  which  the  examination  is  held;  (3)  he  has  no  disease,  constitutional 
affection,  or  bodily  infirmity  unfitting  him,  or  likely  to  unfit  him,  for  service 
in  India;  and  (4)  he  is  of  good  moral  character.  On  the  Civil  Service 
Commissioners  being  satisfied  on  these  points,  the  candidate  is  admitted  to 
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the  examination  (which  is  held  in  London  in  August  of  each  year),  on  pay- 
ment of  the  prescribed  fee  (£6).  Probationary  candidates  are  selected 
from  those  examinees  who  obtain  the  highest  aggregate  number  of  marks  in 
an  open  competitive  examination,  and  those  thus  selected,  before  proceed- 
ing to  India,  are  on  probation  for  one  year,  during  which  they  are  tested  as 
to  their  proficiency  in  riding,  and  at  the  end  of  which  they  have  to  undergo  a 
compvdsory  examination  on  (1)  the  Indian  Penal  and  the  Criminal  Procedure 
Codes,  (2)  the  principal  vernacular  language  of  the  pro\Tnce  to  which  the 
candidate  is  assigned,  and  (3)  the  Indian  Evidence  Act  and  the  Indian 
Contract  Act,  and  in  two  of  certain  optional  subjects.  Successful  candidates 
are  then  entitled  to  be  appointed  to  the  service,  and  are  allotted  to  the 
various  provinces. 

In  addition  to  those  ofl&cials  who  foi-m  the  service,  formerly  known  as 
the  Covenanted  Civil  Service,  there  are  also  others  of  a  lower  grade,  called 
statutory  ci\al  servants,  who  must  be  natives  of  India,  and  who  may  be 
appointed  to  certain  offices  without  certificates  from  the  Civil  Service 
Commissioners  imder  the  powers  conferred  by  sec.  6  of  the  India  (Laws  and 
Regulations)  Act,  1870. 

Questions  relating  to  the  pay,  leave  of  absence,  pension,  etc.,  of  the 
Indian  civil  servants  are  dealt  with  in  the  Civil  Service  Eegidations,  a  very 
full  abstract  of  which  is  given  in  the  India  List. 


Indian  Council. — See  British  India. 


Indian  Law. — See    British  India;   Hindu  Law;  Mohammedan 
Law. 


Indian  Railways. — Certain  investments  in  the  debenture  or 
ordinary  stocks  and  certaia  annuities  of  Indian  railways,  are  authorised 
to  be  made  by  trustees  by  the  Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  1, 
subss.  (i),  (/ ),  and  {k).  They  are  railways  in  regard  to  which,  in  one  form  or 
another,  and  under  various  conditions,  the  Government  of  India  either  pays, 
or  guarantees  the  payment  of,  the  interest  to  the  holders  of  the  stock,  which, 
by  the  definition  clause,  includes  iully  paid-up  shares.  There  are  six  Indian 
railways  under  subs,  {i)  the  interest  on  whose  debenture  stock  is  thus  paid 
or  guaranteed  by  the  Secretary  of  State  in  Council  of  India. 

There  are  three  under  subs,  {j)  which  were  purchased  by  the  Government 
for  which  the  purchase  was  in  part  effected  by  means  of  terminable  annuities 
charged  on  the  revenues  of  India.  They  are  those  mentioned  in  that  subsection 
as  the  "  B,"  "  C,"  and  "  D  "  annuities. '  The  "  B  "  annuities  of  these  railways 
(the  Eastom  Bengal,  the  East  Indian  and  the  Scinde,  Punjaub  and  Delhi) 
have  a  sinking  fund,  and  the  annuitants  get  back  at  the  termination  of 
the  aimuities  the  principal  at  the  time  of  their  creation.  The  "  C  "  and  "  D  " 
annuities  are  those  of  the  East  Indian  Railway  Company,  the  latter  being 
the  deferred  annuities,  and  the  former  annuities  comprised  in  the  register 
of  annuitants,  of  the  East  Indian  Ptailway  Company.  The  "  A  "  annuities  of 
these  railways  are  not  authorised  by  the  statute. 

Under  subs.  (^•)  comes  the  ordinary  stock  of  any  railway  company  upon 
which  a  fixed  or  minimum  dividend  in  sterling  is  paid,  or  guaranteed,  by  the 
Secretary  of  State  in  Council  of  India,  or  upon  the  capital  of  which  the 
interest  is  so  guaranteed. 
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It  is  to  be  noticed  that  if  the  Goverument  should  purchase  other  railways, 
other  "  B  "  annuities  might  be  created,  and  would  then  fall  under  subs.  (j). 
But  the  Government  did  not  follow  the  plan  in  1890  when  the  South  Indian 
Railway  Purchase  Act,  1890  (53  Vict.  c.  6),  empowered  money  to  be  raised 
in  the  United  Kingdom  by  the  Secretary  of  State  in  Council  of  India  for 
the  purchase  of  that  railway. 

[Authority. — Marrack  and  Mathieson,  Statutory  Trust  Investment  Guide."] 


Indian   Registration  Acts. — A  system  of  registration  of 

deeds  has  been  in  operation  in  India  for  over  a  century.  The  statutes  now 
in  force  dealing  with  the  subject  are  the  Indian  Registration  Act,  1877,  and 
the  Transfer  of  Property  Act,  1882,  under  which  local  registries  are 
established  in  each  district.  The  registration  of  certain  documents  is 
compulsory ;  in  the  case  of  others  registration  is  optional.  In  the  former 
class  are  included  transfers  of  tangible  immoveable  property  of  the 
value  of  100  rupees  and  upwards,  transfers  of  reversions  or  other  intangible 
things  of  whatever  value,  leases  from  year  to  year  or  for  any  term  exceeding 
one  year ;  in  the  second  class  are  included  leases  for  any  term  not  exceed- 
ing one  year,  transfers  of  moveable  property,  and  wills.  In  general,  regis- 
tration of  documents,  other  than  wills,  must  be  effected  within  four  months 
from  the  date  of  execution,  from  which  date  they  operate,  not  from  the  date 
of  registration.  Documents  the  registration  of  which  is  compulsory  have 
no  effect  unless  registered ;  certain  other  documents  which  are,  although 
not  required  to  be,  registered  take  priority  over  unregistered  documents 
relating  to  the  same  property. 


Indian  Stock — Stock  created  under  the  authority  of  a  number  of - 
Acts  of  Parliament,  and  issued  by  the  Secretary  of  State  in  Council  of 
India  charged  on  the  revenues  of  India. 

By  the  Trustee  Act,  1893,  s.  1,  a  trustee  may,  unless  expressly  forbidden 
by  the  instrument  (if  any)  creating  the  trust,  invest  any  trust  funds  in  his 
hands  in,  among  other  securities,  India  three  and  a  half  per  cent,  stock, 
India  three  per  cent,  stock,  or  in  any  other  capital  stock  which  may  at  any 
future  time  be  issued  by  the  Secretary  of  State  in  Council  of  India  under 
statutory  authority,  and  charged  on  the  revenues  of  India. 


Indians,  North  American.  —  The  Spanish  discoverers  of 
America,  imagining  that  they  had  arrived  on  the  eastern  coast  of  Asia,  gave 
the  name  of  Indians  to  the  inhabitants  whom  they  found  in  possession. 
The  Red  Indians,  though  not  numerous  (there  are  now  about  300,000  in  the 
United  States  and  about  100,000  in  Canada),  form  a  well-marked  division  of 
the  human  race.  Their  marriage  customs  afford  an  illustration  of  primitive 
ideas  of  kinship ;  but  the  tribes  have  now  for  the  most  part  adopted 
Christian  habits.  Land  they  have  been  accustomed  to  regard  as  belonging 
to  the  tribe ;  each  efficient  member  of  the  tribe  has  a  right  to  a  share  ; 
but  the  shares  are  not  equal,  and  an  unworthy  individual  may  be  excluded 
altogether.  The  powers  of  the  chiefs  and  of  tribal  councils  are  not  exactly 
defined. 

When  Englishmen  began  to  form  settlements  in  America,  they  claimed 
for  the  Crown  full  sovereignty  over  the  lands  occupied,  and  they  did  not 
recognise  any  proprietary  right  in  the  natives.     They  recognised  the  tribes 
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as  dependent  or  friendly  nations,  and  entered  into  treaties  with  them  ;  the 
rights  secured  to  the  Indians  under  such  treaties  were  described  and 
upheld  by  Chief-Justice  Marshall  in  the  case  of  TJic  Cherokee:.  Nation  v.  The 
^ate  of  Georgia,  5  Peters,  1 ;  see  also  the  cases  cited  in  Wheaton's  Inter- 
natioival  Laic,  ch.  ii.  In  the  United  States  the  Indians  have  often  been  driven 
from  their  homes  by  the  advance  of  immigration,  and  many  petty  wars  have 
been  the  result.  In  Canada,  where  the  population  is  much  less  dense,  the 
relations  between  white  men  and  red  men  have  been  more  friendly.  All 
the  colonies  now  forming  the  Dominion  of  Canada  have  legislated  for 
the  benefit  of  the  Indians ;  the  general  objects  of  legislation  have  been,  to 
reserve  certain  lands  for  Indian  occupation :  to  prevent  white  men  from 
purchasing  or  setthng  in  the  reserved  territories ;  to  prohibit  the  im- 
portation of  spirits;  and  to  make  such  provision  for  education,  etc.,  as 
the  tribes  were  willing  to  accept.  Indians  living  in  tribes,  or  in  receipt  of 
Grovernment  subsidies,  have  usually  been  excluded  from  electoral  rights. 
By  the  British  Xorth  America  Act,  1867,  s.  91,  subs.  24,  Indians  and  lands 
reserved  for  Indians  are  among  the  subjects  placed  under  the  legislative 
authority  of  the  Dominion :  but  this  does  not  preclude  a  province  from 
claiming  a  beneficial  interest  in  such  lands  {St.  Catherine's  Milling  Co.  v. 
R,  1889,  14  App.  Cas.  46). 

\^Aii.thoriti€s.—r¥oY  Indian  customary  law,  see  the  works  of  Schoolcraft, 
and  the  Eeports  of  the  Smithsonian  Institute.  Numerous  documents  bear- 
ing on  the  legal  rights  of  the  Indians  were  printed  for  the  Judicial  Com- 
mittee of  the  Privy  Coimcil  in  the  St.  Catherine's  Milling  Company's  case, 
cited  above,  and  in  an  arbitration  on  a  boundary  question  between  Ontario 
and  Manitoba,  referred  to  the  Committee  in  1883.] 


Indicavit — A  writ  in  the  nature  of  a  prohibition  (q.v.)  which  lay 
at  the  instance  of  a  patron,  and  was  directed  to  the  Ecclesiastical  Com'ts, 
prohibiting  them  from  adjudicating  in  certain  cases  where  the  right  of 
patronage  came  in  question  (3  Black.  Com.  91). 


Indictment. 


TABLE  OF  CONTEXTS. 


Prelimixary   .... 

371 

Description  of  Money  . 

379 

Sl'bject-Matter 

374 

>» 

Oitncrship     . 

379 

COMMEXCEKEXT 

374 

}y 

Persons 

381 

Vexce 

374 

n 

Place,    . 

382 

Statement       .... 

375 

)y 

Time    . 

382 

Arermeiits  .... 

375 

yj 

Value  or  Price 

383 

Offouxs  to  be  included 

375 

)) 

Words . 

383 

Joinder  of  Charges 

376 

COXCLUSIOX 

. 

383 

Description  of  Charges 

377 

Demurrers 

383 

„             Chattels 

379 

Pleas 

384 

„            Documents 

379 

Replicatioxs 

384 

„            Intent  . 

379 

Precedexts 

384 

Prelimixary. 
The  law  of  England  differs  from  that  of  Scotland  and  all  Continental 
States  iu  the  fact  that,  as  a  general  ride,  no  person  can  be  put  on  his  trial 
for  a  serious  crime  except  upon  a  written  accusation  made  against  him  by 
twelve  or  more  men,  not  lawyers,  resident  in  the  district  in  which  the  trial 
is  to  take  place :  i.e.  popular  and  not  official  opinion  is  an  essential  element 
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in  this  initial  step  in  criminal  procedure.  See  also  Coeoner.  This  written 
accusation  has  from  very  early  times  been  styled  an  indictment  {indiQta- 
mcntum),  as  distinguished  from  (1)  an  information  charging  an  offence 
against  Crown  or  revenue,  made  without  intervention  of  a  jury  ;  (2)  from  a 
declaration  or  complaint  by  a  subject  as  to  some  civil  wrong  cognisable  by 
the  common  law ;  and  (3)  a  bill  in  Chancery,  setting  forth  grievances  for 
which  civil  equitable  relief  was  sought. 

The  origin  of  this  procedure  has  been  tlie  subject  of  much  learned 
speculation,  the  results  of  which  are  stated  from  different  points  of  view  in 
Huband  on  Gh^and  Juries  in  Ireland,  pp.  3-22,  and  by  Pollock  and  Maitland 
{Hist.  Enrj.  Law,  vol.  ii.  pp.  G44-652)  and  Pike  {Hist.  Crime,  vol.  i.  pp.  120, 
206 ;  1  Steph.  Hist.  Cr.  Laiv,  251-272). 

By  the  time  of  Henry  ii.  the  practice  was  established  that  offences 
should  be  presented  in  eyre,  or  on  the  sheriff's  tourn  by  an  inquest  of  at 
least  twelve  legales  Iwmines,  who  came  to  be  styled  the  grand  inquest  or 
indictors.  When  the  accusing  jury,  which  put  public  rumour  or  ill-fame  into 
a  legal  form  in  pursuance  of  public  duty  to  inform  of  ofiences,  was  severed 
from  the  trial  jury  or  petty  jury  is  uncertain;  but  since  1351  (25  Edw.  in. 
St.  5,  c.  3)  any  grand  juror  put  on  a  petty  jury  is  liable  to  challenge  for  tliat 
cause  (Y.  B.  14  &  15  Edw.  in.,  ed.  Pike,  Introd.  p.  xxvi.).  Prior  to  that  Act 
it  had  been  the  practice  to  put  some  jurors  iiro  regc  on  the  petty  jury,  and 
there  is  a  modern  instance  of  such  a  proceeding  on  a  trial  for  treason 
{R.  V.  Edmunds,  1821,  1  St.  Tri.  N.  S.  785,  883). 

The  grand  jurors  were  also  termed  jurors  x>'>'0  '^'^9<^-  This  title  still 
survives  in  the  formal  commencement  {infra). 

They  attend  by  summons  of  the  sheriff.  See  Jury.  Before  they  enter 
on  their  duties  tlie  foreman  chosen  by  them  is  sworn  by  tlie  following 
oath : — 

You,  as  foi'eman  of  tins  grand  inquest  for  our  Sovereign  Lady  the  Queen  for  the 
body  of  this  county  of  ,  sliall  diligently  inquire  and  true  ijresentnient 

make  of  all  such  matters  and  things  as  shall  be  given  you  in  charge  touching  this 
present  service.  The  Queen's  counsel,  your  fellows',  and  your  own,  you  shall  observe 
and  keep  secret ;  you  shall  present  none  through  env}',  hatred,  or  malice  ;  neither  shall 
you  have  anyone  unpresented  through  fear,  favour,  or  afli'ection,  gain,  reward,  or  the 
hope  thereof  ;  but  you  shall  present  all  things  truly  and  indifferently  as  they  shall 
come  to  your  knowledge,  according  to  the  best  of  your  skill  and  understanding.  So  help 
you  God. 

The  other  jurors  take  a  similar  oath  (Huband,  p.  166). 

Not  less  than  twelve  nor  more  than  twenty-three  are  sworn.  On 
being  sworn  they  are  charged  by  the  presiding  judge  as  to  all  indictments 
presented  after  committal  for  trial  l)y  justices,  or  under  the  Vexatious 
Indictments  Acts,  or  by  order  or  leave  of  the  Court.  But  they  are  also 
free  to  consider  voluntary  indictments  or  to  present  offences  on  their  own 
knowledge,  information,  and  belief. 

The  bills  of  indictment,  i.e.  the  inchoate  indictments,  are  then  submitted 
to  them  in  the  grand  jury  room. 

The  names  of  the  witnesses  in  support  are  indorsed  on  the  bills,  and 
such  of  them  as  the  jury  consider  necessary  to  make  out  a  2}rini(t  facie  case 
are  examined  on  oatli,  or  affirmation,  administered  by  the  foreman  or  other 
grand  juror,  and  the  name  of  the  person  so  sworn  is  initialled.  If  satisfied  by 
a  majority  (twelve)  (13  Edw.  UJ.  c.  13)  that  a,  primd  facie  case  is  proved  on 
the  whole  bill  or  any  count  of  it,  the  jury  return  a  true  bill,  in  whole  or  part 
{vera  hilla),  to  the  Court.  This  is  done  by  the  foreman  indorsing  the  bill 
and  delivering  it  in  open  Court  to  the  presiding  judge.     If  satisfied  by  a 
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majority  (twelve)  that  the  accusation  is  groundless,  they  throw  out  or 
"  ignore  "  the  bill,  which  is  then  indorsed  by  the  foreman  with  the  word 
ignoramus,  and  the  bill  so  indorsed  is  returned  to  the  Court.  Signature  by 
the  foreman  for  self  and  fellows  is  usual,  but  is  not  essential  if  the  bill  is 
returned  into  open  Court  and  read  in  his  presence  {R.  v.  Sidolin,  1833, 
1  Lew.  C.  0.  55 ;  E.  v.  Thompson,  1846,  1  Cox  C.  C.  268 ;  Huband,  185). 

When  the  bill  lias  been  found  it  becomes  an  indictment,  and  is  com- 
municated to  the  accused  on  arraignment. 

The  grand  jury  in  finding  a  bill  are  not  tied  by  any  strict  rules  of 
evidence. 

When  no  bill  is  sent  l>efore  them  they  are  still  free  to  present  offences 
with  or  without  examining  witnesses  for  the  Crown,  and  the  presentment 
is  made  in  such  a  form  as  to  state  an  offence  committed  within  their 
county  or  an  offence  which  under  statute  they  may  present.     See  Venue. 

The  result  of  this  procedure  is  summed  up  in  the  commencement  of  an 
indictment:  "The  jurors /ar  our  Lady  the  Queen  upon  their  oath  pi-esent." 
It  is  not  till  the  bill  is  thus  found  that  any  olijection  can  be  taken  to  its 
form,  validity,  or  rele^■ancy. 

And  the  adoption  of  these  words  is  all  that  the  grand  jury  now  has  to 
do  with  the  frame  of  the  indictment,  the  document  itself  being  drawn  up 
by  the  officer  of  the  Court  or  the  coimsel  of  the  prosecutor  with  the  object 
of  securing  its  validity  in  law. 

Lender  an  unrepealed  statute  of  1698  he  may  not  charge  more 
than  two  shillings  for  an  indictment  for  felony  under  penalties,  and  if 
he  draws  it  defectively  must  redraw  it  without  fee  or  reward  under  like 
penalties  (10  Will.  iii.  c.  12,  ss.  7,  8). 

In  cases  not  within  these  statutes  it  occasionally  happens  that  the 
official  if  he  draws  the  bill  charges  a  fee  to  the  prosecutor.  But  as  all 
such  officers  are  now  paid  by  salary  the  demand  savours  of  extortion. 

Indictments  were  drawn  up  in  Latin  until  the  eighteenth  century  (see 
False  Latin),  and  the  accused  was  not  entitled  to  a  copy,  but  only  to  have 
the  docimient  once  read  over  to  him  in  English.  This  is  still  the  ride,  the 
only  exceptions  being  in  the  case  of  Treason  and  Misprision  of  Treason 
(indictments  for  which  are  specially  regidated)  and  prosecutions  by  the  law 
officers  in  the  High  Court  for  misdemeanours  other  than  for  non-repair  of  a 
bridge  or  highway  (60  Geo.  ill.  and  1  Geo.  iv.  c.  4,  ss.  8,  10 :  B.  v.  DowUng, 
1848,  7  St.  Tri.  X.  S.  381 ;  R.  \.  Mitchell,  1848,  6  St.  Tri.  X.  S.  599). 

The  indictment  is  usually  framed  upon  the  depositions  taken  before 
the  committing  magistrate,  and  in  cases  within  the  Vexatious  Indictments 
Act,  1859  (22  &  23  Vict.  c.  17),  the  charges,  except  by  leave  of  the  Court, 
must  be  limited  to  those  in  the  depositions.  In  the  case  of  voluntary 
indictments  this  restriction  does  not  apply. 

Though  now  drawn  up  in  English,  indictments  are  still  written  on 
parchment,  and  wholly  in  words  without  any  figures,  except  in  the 
facsimile  of  a  document,  and  are  framed  upon  the  old  common  law 
system  of  pleading,  subject  to  certain  statutory  modifications,  but  mainly 
by  copving  old  precedents.  Under  1  Edw.  iii.  st"  2,  c.  17,  they  were  requii-ed 
to  be  in  duplicate.  There  is  no  modern  work  dealing  exclusively  with 
indictments  except  Saunders  (2nd  ed.,  1889),  which  is  not  of  high  authority 
or  accuracy.  The  older  precedents  are  collected  in  Chitty's  Criminal  Laxc. 
The  appendix  to  the  5th  and  6th  vols,  of  Cox's  Cnminal  Cases  contains  a 
number  of  precedents  framed  after  the  amending  Act  of  1851.  Many 
are  collected  in  Archbold's  Criminal  Pleading,  21st  ed.,  and  in  Eussell  on 
Crimes,  6th  ed.,  and  most  criminal  pleaders  and  officers  of  criminal  Courts 
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have  their  own  collections  of  precedents  derived  from  tradition,  industry,  or 
hitter  experience. 

Subject-Matter. 

The  subject-matter  of  an  indictment  must  be  some  act  or  omission 
which  constitutes  a  public  offence,  and  not  merely  a  private  wrong,  i.e. 
must  be — 

1.  Treason  or  misprision  of  treason. 

2.  Felony  or  misprision  of  felony,  or  being  accessory  before  or  after  the 
fact  to  felony. 

3.  Misdemeanour  or  trespass  against  the  peace,  or  aiding,  abetting, 
counselling,  or  procuring  the  offence. 

4.  Attempting,  or  inciting,  or  conspiring  to  commit  any  of  these 
offences. 

All  these  matters  are  described  in  the  parlance  of  the  old  law  as  pleas 
of  the  Crown ;  and  the  rule  is  illustrated  by  the  necessity,  until  recent 
times,  of  concluding  each  count  in  an  indictment  by  the  words  "  against 
the  peace  of  our  Lady  the  Queen,  Her  Crown  and  dignity."  This  is  often 
expressed  by  saying  that  an  indictment  will  not  lie  except  for  a  wrong  of  a 
pul)lic  nature.  See  Criminal  Law.  In  the  case  of  misdemeanours  the 
alternative  procedure  by  criminal  information  is  open  at  common  law, 
though  rarely  used,  and  many  petty  misdemeanours  created  by  statute  or 
by-law  are  punishable  summarily  or  by  speciallv  prescribed  procedure 
(see  B.  V.  Hall,  [1891]  1  Q.  B.  747). 

The  indictment  consists  of  four  parts :  the  commencement,  venue, 
statement,  and  conclusion. 

Commencement. 

The  formal  commencement  of  an  indictment  is  "The  jurors  for  our 
Lady  the  Queen  on  their  oath  present."  Where  jurors  have  affirmed,  it  is 
needless  to  say  so  (6  &  7  Vict.  c.  85,  s.  2 ;  14  &  15  Vict.  c.  100,  s.  25). 
Second  or  sul)sequent  counts  or  averments  are  prefaced  by  the  words,  and 
"  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present "  or  "  say." 

Venue. 

The  proper  meaning  of  this  term  is  the  area  from  wliicli  the  jurors  are 
to  come,  under  the  writ  renire  facias  juratorcs.  Until  1825,  when  the  jury 
laws  were  altered,  it  was  necessary  not  only  to  state  the  venue  on  the 
margin  of  the  indictment,  but  to  specify  a  special  venue  as  to  each  act  or 
omission  alleged  therein.  The  marginal  venue  was  and  is  a  l)rief  description 
af  the  area  for  which  the  Court  is  commissioned  and  sits;  the  special 
venue  specified  the  subdistricts  of  the  area,  such  as  hundreds  and  the  like, 
which  were  the  visne  (vicinetuvt)  from  which  some  of  the  petty  jurors 
must  come,  the  old  theory  being  that  the  petty  jury  must  be  made  up  of 
neighbours  who  could  speak  as  to  the  accused's  reputation,  which,  rather 
than  evidence,  was  the  criterion  of  guilt,  or  were  likely  as  neighbours  to 
have  the  l)est  knowledge  of  tlie  facts. 

Now  only  a  marginal  venue  is  stated  (14  &  15  Vict.  c.  100,  s.  23),  and 
want  of  a  proper  or  perfect  venue  is  inmiaterial  (ibid.  s.  24). 

Where  the  offence  is  supposed  to  have  been  committed  in  the  county  of 
a  borough  or  town,  and  is  tried  in  the  county  at  large,  the  name  of  the 
borough  must  be  put  in  the  margin  or  in  the  body  of  the  indictment,  and 
the  name  of  the  county  at  large  may  be  put  also  in  the  margin  (14  &  15 
Yict.  c.  100,  8.  23 ;  see  also  38  Geo.  iii.  c.  52). 
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Wliere  an  offence  is  not  local,  but  may  be  tried  in  a  particular  district, 
the  venue  in  the  margin  is  the  district  for  which  the  Court  sits ;  and  where 
the  offence  was  committed  outside  England  it  is  usually  stated  in  the  body 
of  the  indictment  that  it  was  committed  "  upon  the  high  seas,"  or  "  without 
the  realm,"  or  "  within  Her  Majesty's  dominions,"  if  proof  of  such  fact  is 
necessary  to  give  jurisdiction. 

The  mode  of  stating  venue  is  to  insert  in  the  margin  at  the  top  of  the 

indictment   the   words   to   wit,   naming   the   county,   borough, 

or  other  area  for  which  the  Court  sits.  In  the  case  of  the  Central 
Criminal  Court  the  marginal  venue  is  "  Central  Criminal  Court  to  wit." 
In  the  case  of  vsinter  assizes  or  spring  assizes  the  winter  assize  county  or 
spring  assize  county  is  specified  (see  Cikguits  and  Assizes).  The  rule  is  to 
make  the  venue  coextensive  with  the  local  jurisdiction  of  the  Court  {B.  v. 
Staniniry,  1861,  31  L.  J.  M.  C.  88).  Special  provision  is  made  for  the  venue 
in  the  case  of  offences  committed  in  the  county  of  a  city,  and  tried  in  a 
neighbouring  county  at  large.  The  statutes  usually  described  as  creating 
rules  as  to  venue  really  create  exceptions  from  the  common  law  ride  as  to 
the  local  character  of  crime.     They  are  dealt  with  under  Yenx'E. 

STATE^rEXT. 

Averments. — Averments  are  preliminary  or  prefatory  or  subsidiary  state- 
ments in  an  indictment,  which  the  prosecutor  proposes  to  verify  in  support 
of  the  charge,  as  an  element  in  constitution  or  aggravation  of  the  offence. 
They  are  in  some  cases  descril^ed  as  inducements  when  they  merely  lead  up 
to  the  main  allegations.  They  may  be  introduced  by  the  words,  and  "  the 
jmors  aforesaid  on  their  oath  aforesaid  further  say  that,"  or  by  the  words 
"  and  that " ;  or  where  the  statement  is  quit«  suljsidiary,  by  a  participial 
clause,  e.g.  "  being  an  officer,  etc."  They  must  never  be  made  by  way  of 
recital,  cq.  the  word  "  whereas "  must  1>e  avoided  (see  Archbold,  Cr.  PL, 
21st  ed.,  62,  75). 

Offences  to  he  included. — An  indictment  consists  of  one  or  more  counts 
(contes),  each  of  which  must  charge  a  distinct  offence,  and  one  only. 

This  does  not  preclude  description  of  an  offence  in  such  a  way  that,  if 
certain  of  its  elements  are  not  proved,  a  jury  may  convict  on  the  same 
indictment  of  a  minor  offence  of  the  same  class,  whether  felony  or  mis- 
demeanour. Thus  if  murder  be  properly  charged,  the  jury  may  negative 
malice  prepeiu<e,  and  con^^ct  of  manslaughter. 

In  other  words,  the  circumstances  stated  in  an  indictment,  if  aU  proved, 
may  constitute  an  offence  liable  to  higher  pimishment,  but  even  after 
negativing  the  circimistances  of  aggravation,  enough  of  what  is  charged 
may  be  proved  to  constitute  a  less  aggravated  offence  of  the  same 
class  (see  Boaler  v.  i?.,  1887,  21  Q.  B.  D.  284:  Archbold,  21st  ed.,  242, 
243). 

But  unless  a  statute  specifically  allows  it,  an  indictment  for  felony  will 
not  warrant  a  con^'iction  for  misdemeanour,  or  vice  versa.  The  chief 
statutory  exceptions  are  as  follows: — 

1.  In  certain  cases  of  felony  the  accused  may  be  convicted,  even  if  the 
facts  constitute  treason  or  misprision  of  treason  (18  Geo.  ii.  c.  30,  ss.  2,  3 ; 
37  Geo.  m.  c.  70,  s.  3 :  c.  123,  s.  7 :  52  Geo.  m.  c.  104,  &  8 ;  11  &  12  Vict, 
c.  12,  8.  7). 

2.  On  charges  of  misdemeanour  the  accused  may  be  convicted  of  the 
misdemeanour  charged,  even  if  the  facts  prove  a  felony,  unless  the  Court 
prefers  to  discharge  the  indictment,  and  have  a  biU  sent  up  for  the  felony 
(14  &  15  Vict.  c.  100,  s.  12 ;  Archbold,  21st  ed.,  83) ;  and  a  similar  provision 
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is  made  for  cases  where  false  pretences  are  charged,  and  the  evidence 
proves  larceny  (24  &  25  Vict.  c.  96,  s.  88). 

3.  On  an  indictment  for  felony  or  misdemeanour  the  accused  may  be 
convicted  of  the  attempt,  unless  the  attempt  is  a  felony  (14  &  15  Vict, 
c.  100,  s.  9  ;  E.  V.  Connell,  1853,  6  Cox  C.  C.  178) ;  and  on  an  indictment  for 
robbery  the  accused  may  be  convicted  of  assault  with  intent  to  rob  (24  & 
25  Vict.  c.  96,  s.  41). 

4.  A  conviction  for  concealment  of  birth  is  permitted  on  an  indictment 
for  murdering  a  new-born  infant  (24  &  25  Vict.  c.  100,  s.  60). 

5.  On  an  indictment  for  rape  or  for  felonious  carnal  knowledge  of  a  girl 
under  thirteen,  the  accused  may  be  convicted  of  the  misdemeanours  created 
by  sees.  3,  4,  5  of  the  Criminal  Law  Amendment  Act,  1885,  or  of  indecent 
assault  (48  &  49  Vict.  c.  69,  s.  9)  (see  B.  v.  West,  1897,  67  L.  J.  Q.  B.  62). 

6.  On  indictments  for  felonious  poisoning  or  felonious  cutting,  stabbing, 
or  wounding,  the  accused  may  be  convicted  of  unlawful  poisoning  or 
unlawful  cutting,  stabbing,  or  wounding  (14  &  15  Vict.  c.  19,  s.  5 ;  24  &  25 
Vict.  c.  100,  s.  25). 

7.  On  indictments  for  felonious  damage  by  rioters  the  accused  may  be 
convicted  of  unlawful  and  riotous  damage  (24  &  25  Vict.  c.  97,  s.  12). 

8.  Persons  indicted  for  embezzlement  or  fraudulent  application  or 
disposition  of  property  may  be  convicted — 

{a)  Of  simple  larceny. 

(h)  Of  larceny  as  clerks  or  servants. 

(c)  Of  larceny  as  persons  in  the  public  service  or  police.  And,  con- 
versely, persons  indicted  for  larceny  may  in  a  proper  case  be  convicted  of 
embezzlement  or  fraudulent  application  or  disposition  of  property  (24  &  25 
Vict.  c.  96,  s.  72). 

Joinder  of  Charges. — Treason. — See  Tkeason. 

Felony. — It  is  bad  pleading  to  use  the  word  "  or  "  in  any  part  of  an 
indictment.  To  do  so  in  a  count  renders  it  disjunctive,  and  to  that  extent 
double.  Alternatives,  where  they  can  be  lawfully  joined,  are  pleaded  by 
distinct  counts.  It  is  also  bad  pleading  to  state  two  offences  cumulatively  in 
the  same  count.  This  is  called  pleading  double.  The  rule  does  not  apply 
to  such  charges  as  "  forging  and  altering,"  or  "  destroying,  defacing,  and 
injuring,"  "  making  and  concurring  in  making,"  "  publishing  and  causing 
to  be  published"  (see  B.  v.  Bradlaugh,  1883,  15  Cox  C.  C.  217,  223)  or 
any  other  case  where  in  substance  one  transaction  only  is  charged, -such 
as  stealing  a  quantity  of  property  on  a  single  occasion.  Defects  of  this 
kind  must  be  challenged  by  demurrer  or  motion  to  quash,  and  not  by 
writ  of  error  or  motion  in  arrest  of  judgment,  and  are  cured  if  the  jury 
acquit  of  one  of  the  two  offences  and  convict  of  the  other  {B.  v.  Nash, 
1863,  33  L.  J.  M.  C.  94). 

Subject  to  certain  statutory  exceptions,  it  is  regarded  as  unfair  and 
improper  to  include  in  the  same  indictment,  whether  in  the  same  or  in 
different  counts,  distinct  charges  of  felony.  Non-compliance  with  the 
rule  is  not  fatal  in  point  of  law;  but  if  the  defect  is  challenged  before 
pleading,  the  Court  may  quash  the  indictment;  or  if  it  is  challenged 
after  pleading,  may  put  the  prosecutor  to  his  election  on  which  charge  he 
will  proceed  {Castro  v.  B.,  1883,  6  App.  Cas.  229,  244;  B.  v.  Mitchell, 
1848,  6  St.  Tri.  N.  S.  599).  But  if  the  defendant  does  not  challenge  the 
indictment  before  verdict,  he  cannot  do  so  afterwards  (see  Archb.,  21st 
ed.,  79). 

This  rule  does  not  apply  to  those  indictments  which  really  deal  with 
a  single  or  continuous  transaction  (see  B.  v.  Firth,  1868,  L.  R.  1  C.  C.  R.  172), 
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but  which  vary  the  counts  so  as  to  exhaust  the  variety  of  degrees  of 
culpability  which  the  jury  may  infer  from  the  CN'idence. 

Thus  on  a  charge  of  stabbing,  different  intents  may  be  alleged  in  different 
counts. 

In  indictments  for  forgery  it  is  the  established  and  almost  invariable 
practice  to  add  a  count  for  "  uttering  "  tlie  forged  document. 

Where  there  is  doubt  as  to  the  ownership  of  stolen  property,  it  is  laid 
differently  in  different  counts,  and  where  the  exact  status  of  a  person 
indicted  for  larceny  as  clerk  or  servant  is  open  to  controversy,  he  may  be 
charged  as  clerk  in  one  count  and  as  servant  in  another. 

In  indictments  of  this  kind  a  conviction  can  be  obtained  on  one  count 
only,  according  to  the  version  of  the  facts  or  the  inference  of  the  jury ;  and 
the  sentences  are  made  concurrent  on  each  count  if  the  verdict  is  entered 
separately  on  each  count  (O'Connell  v.  JR.,  1844,  5  St.  Tri.  N.  S.  1). 

These  rules  apply  not  only  to  the  offence,  but  to  the  person.  Two  or 
more  persons  may  not  be  joined  in  an  indictment  for  felony  unless  they  are 
charged  as  jointly  concerned  in  its  commission  as  principals  or  accessories 
before  or  after  the  fact,  or  as  receivers  (24  &  25  Yict.  c.  94). 

The  statutory  exceptions  are — 

1.  Counts  for  offences  against  different  sections  of  the  Explosives  Act, 
1883,  may  be  joined  (46  &  47  Yict.  c.  3,  s.  7  (2)). 

2.  Three  distinct  acts  of  stealing,  embezzlement,  or  fraudulent  appli- 
cation or  disposition  of  property  by  the  same  defendant  against  the  same 
person,  if  committed  within  an  interval  of  six  months  from  the  first  to  the 
last  (24  &  25  Yict.  c.  96,  ss.  56,  71). 

3.  Counts  for  feloniously  stealing  and  feloniously  receiving  the  same 
property  may  be  joined  (24  &  25  Yict.  c.  96,  s.  92). 

4.  Any  numlier  of  accessories  before  or  after  the  fact  at  different  times 
to  the  same  felony  may  be  indicted  together,  as  may  any  number  of 
receivers  at  different  times  of  property  feloniously  stolen,  etc.  (24  &  25 
Yict.  c.  94,  ss.  5,  6  ;  c.  96,  s.  93).  But  a  defendant  can  be  convicted  as 
accessory  before  the  fact,  but  not  after  the  fact,  on  an  indictment  charging 
him  as  an  accessory  principal  (B.  v.  Fallon,  1862,  32  L.  J.  M.  C.  66 ; 
Bichards  v.  R.,  1897,  13  T.  L.  E.  254). 

Misdemeanour. — In  theory,  any  number  of  misdemeanours  can  be 
included  in  one  indictment,  and  it  is  not  uncommon  to  have  coimts 
charging  different  defendants  separately,  or  to  mix  up  conspiracy  counts 
with  false  pretences  counts  and  the  like,  or  charges  on  which  the  accused 
can  be  called  as  a  witness  with  charges  on  which  he  cannot  be  called. 
Where  such  shuffling  of  the  counts  is  calculated  to  prejudice  a  fair  trial,  the 
Court  can  put  the  prosecutor  to  his  election,  or  sever  the  trials  of  the 
different  defendants  (see  Castro  v.  B.,  1883,  6  App.  Cas.  229,  244 ;  R.  v. 
Kiwj,  [1897]  1  Q.  B.  214 ;  R.  v.  Fussell,  1848,  6  St.  Tri.  X.  S.  723). 

Description  of  the  Offence. — As  a  general  rule,  the  indictment  must  state 
positively  and  affirmatively  (and  not  by  way  of  recital),  and  with  certainty, 
consistency,  and  particularity,  the  essential  elements  of  the  offence  intended 
to  be  charged,  both  as  to  person,  time,  place,  intent,  and  circumstances  : 
and  must  show  directly  or  by  necessary  intendment  the  jurisdiction  of  the 
Court  to  try  it.  Nothing  need  be  stated  which  it  is  unnecessary  to  prove 
(14  &  15  Yict.  c.  100,  s.  24),  and  when  such  matters  are  stated  they  are 
treated  as  surplusage.  But  material  omissions  are  fatal,  if  challenged 
before  verdict.  Where  the  offence  has  a  nomenjiiris,  it  is  usually  considered 
prudent,  but  is  not  really  necessary  to  mention  it  either  by  use  of  the 
proper  verb  or  adverb,  or  by  expressing  it  as  the  conclusion  of  a  syllogism. 
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c.fj.  and  "  .so  the  jurors  aforesaid,  on  their  oath  aforesaid,  ...  do  say  that 
A,  B.  .  .  .  falsely,  wickedly,  wilfully,  and  corruptly  did  commit  wilful  and 
corrupt  perjury"  {II  v.  Hodfildss,  1869,  39  L.  J.  M.  C.  14). 

The  syllogistic  form  of  indictment  is  rare  in  English  procedure,  and  was 
abohshed  in  Scotland  by  the  Criminal  Procedure  (Scotland)  Act,  1887  (50 
&  51  Vict.  c.  35),  which  has  consolidated  and  simplified  the  Scotch  procedure 
to  an  extent  not  yet  attained  in  England. 

The  objects  of  the  insistence  on  precision  are  threefold — 

1.  To  let  the  defendant  know  exactly  and  definitely  what  charge  he 
has  to  meet,  so  as  to  determine  whether  it  is  one  to  which  he  is  to  plead  not 
guilty,  pardon,  or  Autrefois  Acquit  or  Autrefois  Convict,  or  whether  he 
should  challenge  the  validity  of  the  indictment  by  denmrrer  or  otherwise. 

2.  To  enable  the  Court  to  know  clearly  what  judgment  can  be  legally 
passed  on  conviction. 

Consequently  everything  which  is  not  expressly  stated  or  necessarily 
implied  in  the  description  of  an  offence  is  taken  against  the  prosecution ; 
or  the  contrary  is  presumed  in  favour  of  the  defendant,  if  he  chooses  before 
verdict  to  claim  the  benefit  of  the  presumption  (Archbold,  Cr.  PL,  21st  ed. : 
Steph.  Dig.  Cr.  Proc,  art.  244). 

There  are  some  apparent  exceptions  to  this  rule,  e.g.  where  a  statute 
declares  an  indictment  in  its  terms  to  be  sufficient,  which  is  in  some  cases 
held  to  justify  a  general  charge  without  the  particularity  required  at 
common  law  (see  Fraudulent  Debtor),  and  in  the  case  of  indictments  for 
barratry,  disorderly  houses  and  gaming-houses,  and  conspiracy  (it.  v.  Gill, 
1818,  2  Barn.  &  Aid.  204;  20  E.  R.  407),  and  incitement  or  attempt  to 
commit  an  offence,  where  a  charge  in  general  terms  is  allowed,  provided 
that  the  prosecution  condescends  to  particularity  in  evidence,  or  submits 
to  an  order  for  particulars,  if  the  Court  deems  it  necessary.  The  certainty 
required  is  not  absolute,  but  such  as  the  nature  of  the  offence  permits,  and 
less  precision  is  required  in  stating  matters  of  inducement. 

Where  the  offence  is  at  common  law,  the  essential  elements  of  the  common 
law  definition  must  appear,  and  the  imposition  of  a  statutory  punishment 
does  not  affect  the  rule.  Where  it  is  created  by  statute,  or  subjected  to  a 
greater  degree  of  punishment  by  statute,  the  essentials  of  the  statutory 
definition  must  appear,  and  every  exception,  exemption,  or  proviso  in  the 
statutory  definition  must  be  negatived  {R.  v.  Harvey,  1871,  L.  R,  1  C.  C.  R. 
284),  even  if  the  onus  of  proof  of  them  is  on  the  defence. 

In  dealing  with  a  statutory  offence  the  pleader  is  not  excused  from 
particularity,  but  defects  in  this  respect  are  cured  by  verdict  (2  Geo.  iv. 
c.  64,  s.  21). 

Particular  statutory  directions  as  to  the  description  of  the  offence  are 
given  in  the  following  cases  : — 

1.  Treason  and  Treason  Felony. — See  Treason. 

2.  Murder  and  Manslaughter. — The  manner  and  means  of  causing  death 
need  not  be  stated  (24  &  25  Vict.  c.  100,  s.  6). 

3.  Perjury.— See  14  &  15  Vict.  c.  100,  ss.  20,  21. 

4.  Unlawful  OatJis.—See  37  Geo.  iii.  c.  123,  s.  4;  52  Geo.  iii.  c.  104,  s.  5. 

5.  CoiTupt  Practices. — See  26  &  27  Vict.  c.  29,  s.  6,  incorporated  in  the 
subsequent  Corrupt  Practices  Acts. 

6.  Offences  by  Bankrupt. — See  Fraudulent  Debtor. 

7.  Obscene  Libel.— See  51  &  52  Vict.  c.  64,  s.  7. 

8.  Previous  Convictions. — It  is  sufficient,  after  describing  the  subsequent 
offence,  to  add  a  statement  that  the  defendant  was  at  a  certain  time  and 
place  convicted  of  an   offence   punishable   summarily  or  on  indictment, 
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without  otherwise  describing  the  previous  offence  (7  «fe  8  Geo.  iv.  c.  28, 
s.  11 :  24  &  25  Vict.  c.  96,  s.  116  :  c.  99,  s.  37  ;  34  &  35  Vict.  c.  112, 
ss.  9,  20). 

Chattels. — Where  they  are  the  subject  of  an  oflFence  must  be  described 
specifically  by  their  appropriate  names  :  and  see  Money,  Proijcrty,  below. 

Docnmrnis. — {n)  In  proceedings  for  stealing,  embezzling,  destroying,  con- 
cealing, obtaining  by  false  pretences  or  forgery  a  written  instrument,  it  may 
be  described  by  any  name  or  designation  by  which  it  is  usually  known,  or 
their  purport,  without  setting  out  a  copy  or  facsimile  or  otherwise  describ- 
ing it  or  its  value  (14  &  15  Vict.  c.  100,  ss.  5,  7  ;  24  &  25  Vict.  c.  98,  ss.  42, 
4o).  The  last  enactment  extends  to  matters  and  things  possessed  or  used 
to  forge  instruments, 

(6)  Documents  of  title  to  lands  are  in  indictments  under  the  Larceny 
Act  descriljed  as  constituting  or  containing  evidence  of  the  title  or  part  of 
the  title  of  any  person  who  has  interest  in  the  lands,  and  the  lands  or  some 
part  must  be  mentioned  (24  &  25  Vict.  c.  96,  s.  28). 

Immaterial  variances  between  the  contents  of  writings  as  stated  and  as 
proved  in  e^ndence  can  be  amended.  Where  the  legal  effect  of  a  document  is 
uncertain,  it  is  better  to  set  it  out  according  to  its  tenor,  or  verbatim,  than 
to  describe  it  according  to  its  purport,  varying  the  description  in  different 
counts. 

Intrnt. — Where  the  existence  of  a  particular  intent  or  state  of  mind  is 
an  element  in  an  offence,  it  must  l>e  stated.  Thus  "  feloniously  and  of  his 
malice  aforethought "  is  essential  in  a  murder  indictment.  "  Feloniously  " 
must  appear  in  all  indictments  for  felony,  and  "  unlawfully  "  ought  to  appear 
in  all  indictments  for  misdemeanour.  The  old  phrases  "  by  force  and  arms," 
"  or  by  the  instigation  of  the  devil,"  have  disappeared,  but  there  is  still  a  whole 
category  of  vituperative  adverbs  usually  inserted  in  indictments  for  common 
law  offences,  and  necessarily  inserted  where  they  occur  in  the  statutory  defini- 
tion of  an  offence,  e.g.  burglariously,  wilfully,  maliciously,  corruptly,  wickedly, 
and  the  like.  Where  an  intent  to  injure,  deceive,  or  defraud  is  an  element  of 
the  ofiFence,  the  person  intended  to  be  deceived  or  defrauded  must  be  named 
unless  a  statute  allows  a  statement  and  proof  of  a  general  intent.  Such 
exceptions  exist  as  to  false  pretences  and  falsification  of  accounts  (24  &  25 
Vict.  c.  96,  s.  88 ;  38  &  39  Vict.  c.  24,  s.  2),  and  as  to  forgery  and  uttering 
(24  &  25  Vict.  c.  98,  s.  44),  and  as  to  malicious  damage  (24  &  25  Vict, 
c.  97,  s.  60) 

Money  and  ValvaUc  SceuriticA. — Money  or  Imnk  notes  may  be  described 
simply  as  money,  without  specifying  notes  or  coin;  and  in  the  case  of 
embezzlement  or  fraudulent  dealings  with  valuable  securities,  they  may  be 
described  as  money  (14  &  15  Vict.  c.  100,  s.  18 ;  24  &  25  Vict.  c.  96,  s.  71). 

Oumir.^hq). — In  the  case  of  offences  against  property  it  is  usual,  if  not 
essential,  to  name  the  person  whose  property  has  been  the  subject  of  the 
offence  charged.  In  indictments  for  larceny  it  is  considered  necessary  to 
•enumerate  all  the  stolen  goods  if  it  is  desired,  on  conviction,  to  obtain  a 
restitution  order  imder  sec.  100  of  the  Larceny  Act,  1861. 

There  appear  to  be  only  three  express  statutory  exceptions :  (a)  as  to 
property  obtamed  by  false  pretences  (24  &  25 -Vict.  c.  96,  s.  88) :  (&)  property 
fixed  in  a  square,  or  street,  or  place  dedicated  to  the  public  (24  &  25  Vict, 
c.  96,  s.  31);  (c)  pubhc  records  or  public  custody  (24  &  25  Vict.  c.  96, 

Eules  as  to  the  mode  of  describing  property  have  been  laid  down  in 
substantially  the  same  terms  as  to  offences  punishable  sununarily  (11  &  12 
Vict.  c.  43,  8.  4)  and  on  indictment  (7  Geo.  iv.  c.  64). 
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Crovm. — In  charges  of  larceny,  embezzlement,  etc.,  by  persons  in  the 
public  service  or  police,  property  taken  is  described  as  tlie  property  of 
Her  Majesty  whether  it  is  in  her  possession  or  power,  or  intrusted  to  the 
offender  by  virtue  of  his  employment  (24  &  25  Vict.  c.  98,  ss.  69,  70 ;  39  & 
40  Vict.  c.  86,  s.  29).  The  property  of  convicted  felons  used  to  be 
described  as  belonging  to  the  Crown,  and  apparently  would  still  be  so 
described  where  the  felon  was  sentenced  to  penal  servitude  and  no 
administrator  had  been  appointed  under  the  Forfeitures  Act,  1870  (33 
&  34  Vict.  c.  23). 

In  charges  for  offences  against  the  Post  Office  laws  with  respect  to  any 
property,  it  is  described  as  "  that  of  the  Postmaster-General,"  whether  the 
offence  relates  to  property  vested  in  him  or  merely  intrusted  to  him  for 
carriage  or  transmission  (7  Will.  iv.  and  1  Vict.  c.  36,  s.  40  ;  3  &  4  Vict.  c.  90, 
s.  66 ;  11  &  12  Vict.  c.  88,  s.  o ;  31  &  32  Vict.  c.  110,  s.  21 ;  32  &  33  Vict, 
c.  73,  s.  23). 

Counties. — County  property,  including  county  bridges  and  buildings,  used 
to  be  described  as  belonging  to  "  the  inhabitants  "  of  the  countyj  and  since 
the  creation  of  county  councils  all  county  property  vested  in  them  may  be 

described  as  that  of  the  county  council  of (51  &  52  Vict,  c.  41, 

s.  3).     Since  1826,  some  buildings,  such  as  prisons,  then  belonging  to  a 
county,  have  ])een  transferred  to  the  State  (40  &  41  Vict.  c.  21,  s.  5). 

Parishes. — Property  provided  for  the  use  of  a  parish  or  its  poor  can  be 
described  as  that  of  the  overseers,  without  naming  them  (55  Geo.  in.  c.  137, 
s.  1).  Most  of  such  property  is  now  vested  either  in  the  incorporated 
guardians  of  the  poor  (who  are  described  as  the  guardians  of  the  poor  of 

the  union  of or  the  parish  of (5  &  6  Will.  IV.   c.   69, 

s.  7)),  or  in  the  incorporated  parish  council  (56  &  57  Vict.  c.  73,  ss.  5, 14)  of 
a  rural  parish,  or  in  rural  parishes  not  having  councils  in  the  chairman  of  the 
parish  meeting  and  the  overseers  of  the  parish  (56  &  57  Vict.  c.  73,  s.  19). 
Materials,  etc.,  provided  for  the  repair  of  parish  highways  were  described  as ; 
the  property  of  "the  surveyor  of  highways"  (7  Geo.  iv.  c.  64,  s.  16).  In. 
many  parishes  the  highways  had  passed  to  a  highway  authority  (25  &  26 
Vict.  c.  51),  and  as  a  general  rule  incorporated  district  councils  are  now 
surveyors  of  highways  (38  &  39  Vict.  c.  55,  s.  148 ;  56  &  57  Vict.  c.  73, 
ss.  25,  82  ;  and  Pratt  on  Hifjlivmys,  14th  ed.,  1897),  except  in  the  case  of  main 
roads,  which  are  vested  in  county  councils  (51  &  52  A^ict.  c.  41,  s.  11). 
Notwithstanding  the  local  government  changes,  the  provisions  of  12  «&  13 
Vict.  c.  103,  s.  15,  as  to  describing  as  belonging  to  "  the  inhabitants  "  moneys 
stolen  or  embezzled  by  collectors  or  assistant  overseers  under  the  poor-law, 
are  treated  as  still  in  force  {R.  v.  Smallman,  [1897]  1  Q.  B.  4). 

Corporations. — The  property  of  corporations  is  described  as  belonging  to 
them  by  their  corporate  name,  or  in  the  case  of  a  limited  company  (25  & 
26  Vict.  c.  89,  8.  18),  or  an  industrial  and  provident  society,  by  its  registered 
name  (56  &  57  Vict.  c.  39,  s.  21). 

Quasi-Co7'2Jorations  are  described  in  the  same  way  as  joint  owners 
where  no  statute  otherwise  provides :  (a)  Property  under  the  view,  cog- 
nisance, or  management  of  commissioners  of  sewers  is  described  as  that  of 
the  commissioners,  etc.,  without  naming  any  of  them  (7  Geo.  iv.  c.  64,  s.  18). 
(h)  Turnpike  trusts  being  extinct,  the  provision  of  7  Geo.  iv.  c.  64,  s.  17  has 
lapsed,  (c)  In  the  case  of  registered  friendly  societies  and  trade  unions  the 
property  is  described  as  that  of  the  trustees,  naming  them,  of  the  society  for 
the  time  being  in  office  (34  &  35  Vict.  c.  3.1,  s.  8 ;  59  &  60  Vict.  c.  25,  s.  87 
(4)  (a)),  (d)  As  to  literary  and  scientific  institutions,  see  17  &  18  Vict. 
c.  112,  s.  20.     (e)  As  to  volunteer  corps,  see  25  &  26  Vict.  c.  65,  s.  25. 
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Joiiit  Owners. — Property  belonging  to  more  than  one  person  may  be 
described  as  the  property  of  A.  B.  and  "  another  "  or  "  others  "  (7  Geo.  iv. 
c.  64,  s.  14).  This  applies  in  the  case  of  unregistered  friendly  societies  or 
companies  {R.  v.  FranUand,  1862,  32  L.  J.  M.  C.  69  ;  B.  v.  Tankard,  [1894] 
1  Q.  B.  548).  In  the  case  of  certain  unincorporated  banking  copartnerships 
the  property  is  described  as  that  of  one  of  the  public  officers  of  the  bank 
(7  Geo.  IV.  c.  46,  s.  9 ;  1  &  2  Yict.  c.  96 ;  3  &  4  Yict.  c.  111). 

Individuals. — The  property  of  an  indi^^dual  is  described  as  the  property 
of  A.  B.,  naming  him.  Since  the  recognition  of  the  separate  property  of  a 
married  woman  it  is  no  longer  necessary  to  describe  it  as  her  husband's  in 
any  case  (see  45  &  46  Yict.  c.  75,  s.  12,  which  seems  to  supersede  the 
common  law  and  the  provisions  of  20  &  21  Yict.  c.  85,  ss.  21,  25). 

Where  tenants  commit  offences  as  to  fixtures  or  furniture  let  with  the 
house  or  lodging,  the  property,  though  technically  in  them,  is  described  as 
that  of  the  landlord  (24  &  25  Yict.  c.  96,  s.  74 :  R  v.  BchUad,  1820,  Euss. 
&R.  411). 

The  person  to  be  described  as  owner  in  an  indictment  is  the  owner  of 
the  legal  estate  usually,  as  in  the  case  of  guardians,  executors,  or  trustees ; 
and  in  the  case  of  a  bailment,  either  the  owner  or  the  bailee  by  virtue  of  his 
special  property  {B.  v.  Wilkinson,  1821,  E.  &  E.  470:  B.  v.  Bemnant,  1807, 
Euss.  &  Ey.  136).  Where  the  property  of  a  dead  person  is  stolen  before 
grant  of  probate  or  administration,  the  property  is  vested  in  the  President 
of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice  (21  &  22  Yict.  c.  95,  s.  19). 

Where  the  owner  is  a  bankrupt,  the  property  is  laid  in  "  the  trustee  of 
the  property  of  A.  B.,  a  bankrupt "  (46  &  47  Yict.  c.  52,  s.  83). 

Yariances  between  the  ownership  'as  stated  and  as  proved,  when  not  so 
serious  as  to  atfect  the  defence  materiallv,  may  be  amended  (14  &  15  Yict. 
c.  100,  s.  24). 

Persons. — The  defendant  is  described  by  his  real  name  and  surname,  if 
known, or  those  by  wliich  he  is  usually  known,  or  in  case  of  doubt,  with  addition 
of  the  words  "otherwise  called"  and  any  Alias;  or  when  his  name  is 
unknown  he  may  be  described  as  "a  person  whose  name  to  the  jurors  is 
unknown,  but  who  is  personally  brought  before  them  by  the  governor  of 
the  prison."     In  highway  indictments  at  common  law  the  defendants  were 

described  as  the  inhabitants  of  the  parish  of  ,  or  the  men  of  the 

county  of  D.  As  to  the  proper  defendants  in  such  cases  under  the  present 
law,  see  Highways. 

The  same  rules  apply  as  to  other  persons  named,  e.g.  the  owner  of  stolen 
goods,  or  a  person  assaulted  or  killed  (Plowden,  ed.  1650,  75,  78),  and  the 
name  or  surname  should  be  stated,  if  known.  Where  an  infant  has  not 
acquired  a  name  by  baptism  or  reputation,  it  is  described  as  "  an  infant,  male 
or  female,  then  lately  born  of  the  body  of  A.  B.,  of  tender  age,  to  wit,  the 
age  of  ,  and  not  named,"  or  whose  name  to  the  juroi-s  is  unknown.  If 
not  known,  "  a  person  to  jurors  unknown  "  is  inserted  (Plowden). 

It  used  to  be  necessary  to  state  the  additions  of  each  person  in  their 
estate,  or  degree,  or  mystery,  and  the  towns,  hamlets,  or  places  to  which 
they  belonged.  But  the  Statute  1  Hen.  v.  c.  5,  though  not  repealed  as 
to  criminal  proceedings,  is  superseded  by  7  Geo.  iv.  e.  64,  s.  19,  under 
which,  if  pleas  of  misnomer  are  proved,  the  indictment  can  be  amended. 
And  now  (14  &  15  Yict.  c.  100,  s.  24)  want  or  imperfection  of  the 
addition  is  immaterial,  and  the  addition  is  not  inserted  except  in  the  case 
of  a  peer  {B.  v.  Frost,  1855,  24  L.  J.  M.  C.  116) ;  and  description  of  a  person 
by  a  name  of  office  or  other  descriptive  appellation,  instead  of  by  name  or 
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surname,  is  perfectly  sufficient  (14  &  15  Vict.  c.  100,  s.  24);  and  in  the  case 
of  the  Postmaster-General,  the  official  title  only  is  used  where  the  charge 
is  for  an  offence  against  the  Post  Office  laws. 

Misnomer  can  be  amended  where  the  variance  between  the  statement 
and  proof  is  not  material  (14  &  15  Vict.  c.  100,  s.  1).  There  is  a  mass  of 
old  decisions  on  this  subject  in  Archbold,  21st  ed.,  45-47,  but  no  case  since 
1851. 

Where  the  age  of  the  person  injured  or  the  offender  is  an  element  in  or 
an  aggravation  of  the  offence,  it  nmst  be  specified  (see  B.  v.  Cox,  1897,  14 
T.  L.  E.  122). 

Where  a  British  subject  commits  an  offence  abroad  triable  in  England, 
it  is  necessary  to  state  his  nationalitv  in  the  indictment  (see  E.  v.  Jameson, 
[1896]  2  Q.  B.  425 ;  II.  v.  Saivi/er,  1815,  Ptuss.  &  K.  294). 

Place. — It  is  no  longer  necessary  to  specify  in  the  body  of  an  indictment 
any  place  by  way  of  special  venue  (14  &  15  Vict.  c.  100,  s.  23). 

Where  the  place  is  part  of  the  description  of  a  written  instrument,  or 
is  to  be  proved  by  matter  of  record,  or  is  an  essential  ingredient  of  the 
offence,  e.g.  is  criminal  trespass  to  land,  it  should  be  accurately  stated,  as 
should  the  name  of  a  parish,  where  the  penalty  on  conviction  goes  to  the 
poor  of  the  parish  {e.(/.  as  to  gaming-houses).  But  the  variances  between 
statement  and  proof,  if  not  material,  can  be  amended  (11  &  12  Vict.  c.  40, 
s.  4;  12  &  13  Vict.  c.  45,  s.  10 ;  14  &  15  Vict.  c.  100,  s.  24). 

It  is  the  practice  in  indictments  at  the  Central  Criminal  Court  to  insert 
the  parish  in  which  the  offence  is  supposed  to  have  been  committed. 
Local  description  is  said  to  be  essential  in  the  following  cases : — 

(a)  Sacrilege,  burglary,  house-breaking  and  stealing  in  a  dwelling-house, 
or  being  found  by  night  armed  with  intent  to  break  into  a  dwelling-house 
{E.  V.  Jarrald,  1863,  32  L.  J.  M.  C.  258 ;  Archbold,  21st  ed.,  229). 

(h)  Arson  of  a  dwelling-house,  riotous  demolition  of  churches,  houses, 
etc.,  and  malicious  injuries  to  sea-banks.  Porcible  entry,  and  poaching. 
The  gist  of  all  these  offences  is  wrongful  injury  to  realty,  or  rights  connected 
therewith. 

(c)  Nuisance  to  highways. 

Except  the  decision  above  cited,  all  those  on  the  subject  are  prior  to 
1851,  and  the  power  of  amendment  of  variances  between  statement  and 
proof,  while  not  an  excuse  for  inaccuracy,  affords  a  locus  pmnitentim  for 
inaccurate  pleaders. 

Time. — A  time  {i.e.  day,  month,  and  year)  is  always  stated  in  an  indict- 
ment for  the  commission  of  an  offence.  When  the  offence  is  a  continuing 
offence,  such  as  nuisance,  it  is  usual  to  say  "  on  the  day  of  A.D.,  and 
on  divers  days  between  that  date  and  the  taking  of  this  indictment." 

But  exactitude  in  specifying  the  day  is  not  essential,  except  where  the 
offence  is  one  which  must  be  prosecuted  witliin  a  given  time  from  its 
commission  {It.  v.  Brown,  1828,  Moo.  &  M.  163  ;  B.  v.  Tnliearnv,  1831, 1  Moo. 
C.  C.  298)  or  in  which  time  is  of  the  essence  of  the  offence  (see  Fraudu- 
lent Dehtok)  ;  and  an  indictment,  except  in  such  cases,  is  not  invalidated — 

(a)  By  omission  to  state  the  time  of  the  commission  of  the  offence. 

(b)  By  stating  the  time  imperfectly. 

(6-)  ]iy  specifying  a  time  for  the  commission  of  the  offence  subsequent  to 
tlie  taking  of  the  indictment,  or  on  an  impossible  day  (14  &  15  Vict.  e.  100, 
8.  24). 

{d)  If  the  offence  is  proved  to  have  been  connnitted  or  prosecuteid 
within  the  statutory  period  {B.  v.  West,  1897,  67  L.  J.  Q.  B.  02). 

In  indictments  for  offences  punishable  only  or  more  severely  if  com- 
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mitted  at  night,  it  is  necessary  to  say  in  the  nighttime,  and  usual,  but  not 
necessary,  to  specify  the  exact  hour  (Archb.  Cr.  PL,  21st  ed.,  56,  57,  229). 
It  is  also  usual  in  referring  to  instruments  or  documents  to  state  the  date 
which  they  bear,  or  on  which  they  were  delivered,  and  to  specify  any  time 
to  be  proved  by  matter  of  record. 

Valvu:^  or  Price. — It  is  unnecessary  to  state  the  value  of  any  article,  or 
the  amount  of  any  damage,  injury,  or  spoil,  unless  the  value,  etc.,  is  an 
essential  element  in  the  offence  (14  &  15  Vict.  c.  100,  s.  24),  e.g.  where  the 
amount,  etc.,  makes  the  difference  between  an  offence  being  indictable  or 
summarily  punishable  (see  Archbold,  2l8t  ed.,  66,  67).  In  such  a  case 
enough  of  the  property  must  be  specified  to  make  up  the  value  essential  to 
prove  the  charge  {R.  v.  Forsyth). 

Words. — Where  words  are  the  gist  of  an  offence,  as  in  libel,  perjury,  or 
false  pretences,  they  must  be  set  out,  and  where  their  known  falsity  must  be 
proved  the  indictment  must  state  in  what  respects  they  were  known  to  be 
false.  This  rule  is  subject  to  exception  in  the  case  of  offences  by  debtors 
(see  Fraudulent  Debtors),  and  of  receiving  property  obtained  by  false 
pretences  (see  False  Pretences). 

Conclusion. — An  indictment  if  for  a  statutory  offence  concludes  against 
the  form  of  the  statute  (or  statutes)  in  that  case  made  and  provided,  and 
against  the  peace  of  our  Sovereign  Lady  the  Queen,  her  Crown  and  dignity. 
These  formal  conclusions  are  not  now  necessary  (14  Sc  \o  Vict.  c.  100,  s.  24), 
but  are  always  inserted  {Castro  v.  R.,  1883,  6  App.  Cas.  229),  and  are  often 
useful  (see  R.  v.  Saicyer,  1815,  Russ.  &  R  294).  It  is  not  usual  to 
specify  the  statute  or  statutes  by  reference  to  its  short  or  long  title, 
probably  owing  to  the  risk  of  clerical  error  and  attendant  consequences 
under  the  old  system  of  pleading  (see  Hardcastle  on  Statutes,  2nd  ed., 
pp.  55-60). 

Common  law  indictments  conclude  against  the  peace,  etc.,  with  or 
without  a  preliminary  statement  "  to  the  evil  example,  etc." :  or  to  "  the 
common  nuisance,"  and  the  like. 

Demurrers,  etc. — Objections  to  the  validity  or  sufficiency  of  an  indict- 
ment are  taken — 

(1)  By  demurrer:  » 

(2)  By  motion  to  quash  the  indictment ; 

(3)  By  motion  to  arrest  judgment  thereon. 

(1)  The  first  is  seldom  now  used  owing  to  the  facility  of  amentlment  in 
the  case  of  formal  defects  and  the  abolition  of  many  useless  forms  (14  &  15 
Vict.  c.  100,  s.  24),  and  because  a  decision  on  demurrer  can  be  reviewed 
only  by  writ  of  error,  and  not  by  case  reserved  (see  Crown  Cases 
Beserved),  and  further  because  the  defendant  cannot  plead  and  demur  at  the 
same  time  {R.  v.  Duffy,  1848,  7  St.  Til  N.  S.  853),  and  because  a  demurrer 
admits  the  facts  charged,  and,  if  unsuccessful,  makes  the  defendant  liable 
to  judgment,  imless  the  Court  in  its  discretion  aUows  him  to  plead 
over  (Steph.  Crim.  Proc.  art.  258). 

(2)  Motion  to  quash  the  indictment  is  usually  made  by  the  defendant 
on  arraignment  and  before  pleading,  but  sometimes  at  a  later  stage 
(R.  V.  ffea7ir,  1864,  33  L.  J.  M.  C.  115),  except  where  the  defect 
chaUei^ed  is  formal  only  (14  &  15  Vict.  c.  100,  s.  25).  It  is  used  where 
the  indictment — 

(a)  Discloses  no  offence  known  to  the  law  (R.  v.  Hall,  [1891]  1  Q.  B. 
747): 

(b)  Is  too  vague  and  general  {R.  v.  Stroidger,  1886, 15  Q.  B.  D.  327): 

(c)  Is  preferred  before  the  wrong  Court : 
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(d)  Is  preferred  without  compliance  with  the  necessary  preliminaries, 
e.g.  under  the  Vexatious  Indictments  Act,  1859  (B.  v.  Fuidgc,  1864,  33 
L.  J.  M.  C.  74;  B.  v.  BecUey,  1887,  20  Q.  B.  D.  187 ;  B.  v.  Bradlaugh,  1882, 
15  CoxC.  C.  156); 

(c)  Contains  counts  for  more  than  one  felony,  or  more  than  one  mis- 
demeanour, which  cannot  in  fairness  to  the  accused  be  tried  together 
{vide  ante). 

Quashing  the  indictment  is  purely  matter  of  discretion,  and  the  Court 
may  leave  the  defendant  to  demur  or  seek  a  writ  of  error.  Where  the 
Court  refuses  to  quash,  the  defendant,  if  he  desires  to  reserve  all  rights, 
refuses  to  plead  so  as  to  prevent  the  curing  of  any  defect,  and  a  plea  of  not 
guilty  is  entered  for  him  by  the  Court. 

The  prosecution  may  move  to  quash  a  defective  indictment  when 
another  bill  for  the  same  offence  has  been  sent  up  and  found  (Archbold, 
21st  ed.,  103-105). 

(3)  Motion  in  arrest  of  judgment  is  made  after  verdict  and  before 
sentence,  on  the  ground  of  some  defect  in  the  indictment  or  record,  which 
has  not  been  amended  during  the  trial,  nor  cured  by  the  verdict,  and 
which  prevents  entering  any  legal  judgment  (see  7  Geo.  IV.  c.  64,  s.  21 ; 
Archbold,  21st  ed.,  72,  144,  217). 

Evdings  of  the  Court  under  2.  and  3.  may  be  given  subject  to  a  special 
case  for  the  consideration  of  the  Court  for  Crown  Cases  Eeserved. 

Pleas. — Pleading  in  bar  or  in  abatement  to  an  indictment  is  dealt  with 
under  Abatement  ;  Autrefois  Acquit  ;  Autrefois  Convict;  Bar,  Plea  in; 
and  pleading  in  justification  on  libel  is  dealt  with  under  Justification. 
The  plea  of  not  guilty  is  pleaded  orally  on  arraignment,  except  on  trial  for 
misdemeanour  in  the  High  Court. 

Eeplications. — Except  in  the  Queen's  Bench  Division,  a  replication  is 
made  orally,  and  only  put  into  writing  in  making  up  the  record.  Formal 
defects  in  making  up  the  record  do  not  now  affect  the  validity  of  the 
judgment. 

Precedents. 

Commencement. 
First  or  only  count. 

The  jurors  for  our  Lady  the  Queen  on  their  oath  present  that 
Subsequent  counts  or  averments. 

The  jurors  aforesaid,  on  their  oath  aforesaid,  do  further  present  (or  say)  that. 

Venue. 

Central  Criminal  Court  to  wit.  County  of  London  to  wit.  City  and  County  of 
Lichfield  to  wit.    Kent  to  wit.    County  of  Lancaster,  Kirkdale  Division,  to  wit,  etc. 

CoTiclusion. 

(a)  Against  the  form  of  the  statute  or  statutes  in  that  case  made  and  provided ;  (b)  and 
against  the  peace  of  our  Sovereign  Lady  the  Queen,  lier  Crown  and  dignity. 

Only  the  words  from  (6)  are  inserted  where  the  ofl'ence  is  punishable  only  at 
common  law. 

Statement. 


Arson. 

A.  B.  on  the  day  of  a.d.  18      feloniously  unlawfully  and 

maliciously  did  set  fire  to  certain  matters  and  things  to  wit 
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then  being  in  and  under  a  certain  building  to  wit  a  dwelling-house  situate  at  and 
being  No.  in  the  parish  of  in 

the  county  of  with  intent  thereby  then  unlawfully  maliciously  and 

feloniously  to  set  fire  to  the  said  house  and  with  intent  thereby  then  to  defraud 
and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  present  that  the  said 

feloniously  unlawfully  and 
maliciously  did  set  fire  to  the  said  matters  and  things  so  being  as  aforesaid  in  and  under 
the  said  building  under  such  circumstances  that  if  the  said  building  had  been  thereby 
set  fire  to  the  offence  would  have  amounted  to  felony  etc. 

Assault. 

A.  B.  on  the  day  of  a.d.  189        at  the  parish  of 

in  the  county  of  in  and  upon  one  C.  D.  then  being 

a  peace  oflBcer  to  wit  a  constable  and  then  being  in  the  due  execution  of  his  duty  as 
such  constable  unlawfully  did  make  an  assault  and  him  the  said 

so  being  in  the  execution  of  his  duty  as  aforesaid  did  then  beat  wound  and  ill-treat 
and  other  wrong  to  the  said  then  did  to  the  great  damage  of 

the  said  etc. 

A.  B.  on  the  said  day  of  in  the  year  aforesaid  at  the 

parish  and  in  the  county  aforesaid  unlawfully  and  maliciously  did  wound  C.  D.  etc. 

Bodily  Harm — Second  Count. 

The  said  A.  B.  on  the  said  day  of  in  the  year  aforesaid  at 

the  parish  and  in  the  county  aforesaid  in  and  upon  the  said  C.  D.  unlawfully  did  make 
an  assault  and  him  the  said  C.  D.  did  then  beat  wound  and  ill-treat  thereby  then 
occasioning  to  the  said  C.  D.  actual  bodily  harm  and  other  wrongs  to  the  said  C.  D. 
then  did  to  the  great  damage  of  the  said  C.  D.  etc. 

(See  1  Steph.  Hist.  Grim.  Law,  p.  290.) 

Betting  House. 

A.  B.  on  the  day  of  a.d.  189       at  the  parish  of 

in  the  county  of  then  being  the 

occupier  of  a  certain  house  called  situate  in  the 

parish  and  county  aforesaid  unlawfully  did  use  the  said  house  for  the  purpose  of 
betting  with  persons  resorting  thereto  (the  names  of  the  said  last-mentioned  persons 
being  to  the  jurors  aforesaid  unknown)  to  the  common  nuisance  of  all  the  liege  subjects 
of  our  said  Lady  the  Queen  there  inhabiting  being  and  passing  and  against  the  peace  of 
our  said  Lady  the  Queen  her  Crown  and  dignity 

Burglary,  or  Housebreaking  and  Theft. 

A.  B.  on  the  day  of  a.d.  18       [at  about  the  hour 

of  on  the  night  of  the  said  day]  the  dwelling-house  of 

situate  in  the  parish  of  in  the  county  of 

and  within  the  jurisdiction  of  the  Central  Criminal  Court  feloniously  [and 
burglariously]  did  break  and  enter  with  intent  the  goods  and  chattels  of  the  said  C.  D. 
in  the  said  dwelling-house  then  being  feloniously  to  steal  take  and  carry  away  and 
then    in   the    said    dwelling-house    \enum«Tate    the    articles   stolen]   of    the  value    of 

of  the  goods  and  chattels  of  the  said   C.  D.  in  said 
the  dwelling-house  then  being  feloniously  did  steal  take  and  carry  away 

(See  Burglary  vol.  ii.  p.  309.) 

Conspiracy. 

A.  B.C.  D.  and  E.  F.  on  the  day  of  a.d.  189 

and  on  divers  days  and  times  thereafter  between  the  said  day  and 
at  the  parish  of  in  the  county  of 

unlawfully  fraudulently  and  deceitfully  did  conspire  combine  confederate  and  agree 
t(^ether 

by  divers  artful  and  subtle  means  stratagems  and  devices  to  obtain  and  acquire  to 
themselves  of  and  from  G.  H.  divers  monies  of  the  said  G.  H.  to  a  large  amount  to  wit 
to  the  amount  of  and  to  cheat  and  defraud  the  said  G.  H.  of 

the  same 

VOL.  VI.  25 
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A.  B.  and  C.  I),  on  the  day  of  a.d.  189      at  the 

parish  of  in  the  county  of  and  within 

the  jurisdiction  of  the  said  Court  and  on  divers  other  days  thereafter  and  between  that 
day  and  the  day  of  a.d.  189       unlawfully  did  conspire 

combine  confederate  and  agree  together  to  obtain  and  acquire  to  themselves  of  and 
from  E.  F.  by  divers  false  pretences  and  unlawful  and  subtle  means  stratagems  and 
devices  the  property  of  the  said 

and  to  cheat  and  defraud  the  said  E.  F.  thereof 

[Note. — It  is  not  necessary  to  set  out  the  overt  acts  in  an  indictment  for  conspiracy 
(E.  V.  O'Donnell,  1848,  7  St.  Tri.  N.  S.)] 

Embezzlement. 

A.   B.   on  the  day   of  A.D.   189         being    then  employed  as 

clerk  [and  servant]  to  C.  D.  did  then  and  whilst  he  was  so  employed  as  aforesaid  receive 
and  take  into  his  possession  certain  monies  to  a  large  amount  to  wit  to  the  amount  of 
for  and  in  the  name  and  on  the  account  of  the  said  C.  D.  his  master  and  the 
said  money  then  fraudulently  and  feloniously  did  embezzle  and  so  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  say  that  the  said  A.  B.  then  and  in  manner  and  form 
aforesaid  the  said  money  the  property  of  the  said  C.  D.  his  master  from  the  said  C.  D. 
his  said  master  feloniously  did  steal  take  and  carry  away  etc. 

[Note. — Sometimes  the  counts  are  varied  by  putting  "clerk"  in  one  and  "servant" 
in  another,  and  so  on.] 

The  said  afterwards  and  within  six  calendar 

months  from  the  time  of  committing  of  the  said  offence  in  the  first  count  of  this  indict- 
ment charged  and  stated  to  wit  on  the  day  of  in  the  year  aforesaid 
being  then  employed  as  to  the  said  did 
then  and  whilst  he  was  so  employed  as  last  aforesaid  receive  and  take  into  his  possession 
certain  other  money  to  a  large  amount  to  wit  to  the  amount  of  for  and  in  the 
name  and  on  the  account  of  the  said  his  said  master 
and  the  said  last-mentioned  money  then  and  within  the  said  six  calendar  months 
fraudulently  and  feloniously  did  embezzle  and  so  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  say  that  the  said  then  in  manner  and 
form  aforesaid  the  said  money  the  property  of  the  said 

his  said  master  from  the  said  his  said  master  feloniously 

did  steal  take  and  carry  away  etc. 

Falsification. 

A.  B.  on  the  day  of  a.d.  189        being  then  clerk  to   one 

did  then  and  whilst  he  was  such  clerk  to  the  said 
as  aforesaid  unlawfully  wilfully  and  with  intent  to  defraud  omit  and 
concur  in  omitting  a  certain  material  particular  from  a  certain  book  to  wit 

which  said  book  then  belonged  to  and  was  in  the  possession  of  the  said 

his  said  employer  to  wit  by  omitting  etc. 

A.  B.  on  the  day  of  A.D.  189      being  then  clerk  to  C.  D.  did 

then  and  whilst  he  was  such  clerk  to  the  said  C.  D.  as  aforesaid  unlawfully  wilfully 
and  with  intent  to  defraud  make  and  concur  in  making  a  certain  false  entry  in  a  certain 
book  to  wit  [describe  the  book  sufficiently  for  identification]  which  said  book  then 
belonged  to  and  was  in  the  possession  of  the  said  C.  D.  his  employer  to  wit  by  falsely 
entering  in  such  book  under  the  date  of 

a  sum  of  as  having  been  paid  on  that  day  to  one  E.  F.  whereas  in 

truth  and  in  fact  [set  out  in  which  respects  it  is  false]  as  he  the  said 
well  knew  at  the  time  when  he  made  such  false  entry  as  aforesaid  and  which  said  false 
entry  was  in  words  and  figures  following  [set  out  the  entry]  etc.  ? 

Fraudulent  Debtors. 

(1)  On  the  day  of  a.d.  18      a  bankruptcy  petition  was  presented  by  ^ 

A.  B.  (or  by  C.  D.  against  the  said  A.  B.)  and  that  the  said  A.  B.  was  upon  the  day 

of  A.D.  18       duly  adjudged  bankrupt  upon  the  said  petition  and  that  the 

said  within  four  months  next  before  the 

presentation  of  the  said  petition  to  wit  on  the  day  of  a.d.  18       in 
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the  parish  of  in  the  county  of  and  within  the 

jurisdiction  of  the  said  Court  unlawfully  and  fraudulently  by  divers  false  representa- 
tions did  obtain  certain  property  on  credit  from  the  said 

to  wit  and  has  not  paid  for  the  same  against  the 

form  etc.  (32  &  33  Vict.  c.  62,  s.  11  (13)) 

(2)  Heretofore  and  before  the  committing  of  the  offence  hereinafter  mentioned  to  wit 
on  the  day  of  a.d.  189  a  bankruptcy  petition  was  presented  against 
the  said  A.  B.  and  that  the  said  A.  B.  was  thereupon  to  wit  on  the  day  of 

A.D.  189     adjudged  bankrupt  and  that  the  said  A.  B.  after  the  presentation  of 
the  said  bankruptcy  petition  against  him  to  wit  on  the  day  of  unlaw- 

fully and  with  intent  to  defraud  one  C.  D.  his  creditor  did  conceal  a  certain  part  of  his 
property  to  the  value  of  £10  and  upwards  that  is  to  say  [set  out  £10  worth  of  the 
property]  (32  &  33  Vict.  c.  62  s.  11  (4)) 

(3)  A.  B.  on  the  day  of  A.D.  in  incurring  a  certain  debt  and 
liability  to  wit  a  debt  of                                   to  one 

unlawfully  did  obtain  credit  to  wit  credit  with  one  C.  D.  for  the  amount  of  the  said 
debt  bv  false  pretences  {or  bv  fraud  other  than  false  pretences)  etc.  (32  &  33  Vict.  c.  62, 
s.  13  ;  (1)  see  R.  v.  Jones,  [1898]  1  Q.  B.  119) 

(4)  Heretofore  and  before  the  committing  of  the  offence  by 

hereinafter  charged  and  stated  to  wit  on  the  day  of  a.d.        the  said 

A.  B.  was  adjudged  bankrupt  and  that  the  said  A.  B.  at  the  time  of  the  committing  of 
the  said  offence  was  an  undischarged  bankrupt  and  that  the  said 

afterwards  to  wit  on  the  day  of  a.d.  and  on  divers  days  and 

times  thereafter  and  between  that  day  and  the  day  of  a.d. 

in  the  parish  of  in  the  county  of  and  within  the  jurisdiction  of 

the  said  Court  then  being  an  undischarged  bankrupt  as  aforesaid  unlawfully  did  obtain 
from  one  credit  to  the  extent  of  £20  and  upwards  to  ^vit  credit 

to  the  amount  of  without  informing  the  said  that 

the  said  was  at  the  time  when  he  did  obtain 

such  credit  as  aforesaid  an  undischarged  bankrupt  as  aforesaid  etc.  (45  &  46  Vict.  c.  52, 
8.  31  ;  and  see  B.  v.  Dyson,  [1894]  2  Q.  B.  176) 

(5)  Heretofore  and  before  the  committing  of  the  offence  next  hereinafter  mentioned 
to  wit  on  the  day  of  a.d.  189  a  bankruptcy  petition  was  presented 
against  the  said  A.  B.  and  that  the  said 

was  thereupon  to  wit  on  the         day  of  adjudged  bankrupt  and  that 

the  said  after  the  presentation  of  the  said  bankruptcy 

petition  against  him  to  wit  on  the  day  of  unlawfully  ard 

fraudulently  did  remove  a  certain  part  of  his  propertv  of  the  value  of  £10  and  upwards 
to  wit  [set  out  at  least  £10  worth  of  the  property]  (32  &  33  Vict.  c.  62,  s.  11  (5)) 

(6)  On  the  day  of  a.d.  18  A.  B.  was  duly  adjudged  bankrupt  and 
that  the  said  A.  B.  afterwards  to  wit  on  the  day  of  '  in  the 
year  aforesaid  in  the  parish  of  "  and  within  the  jurisdiction 
of  the  said  Court  unlawfully  and  with  intent  to  defraud  did  make  a  material 
omission  in  a  certain  statement  relating  to  his  affairs  that  is  to  say  a  certain  document 
dated  as  last  aforesaid  and  entitled  in  the  High  Court  of  Justice  in  Bankruptcy   re 

statement  of  affairs  and  signed  by  the 
^d  and  bearing  his  declaration  on  oath 

that  the  said  statement  was  a  full  and  complete  statement  of  his  affairs  by  omitting 
to  mention  in  the  said  statement  a  certain  debt  of  the  amount  of  '  then 

due  by  him  the  said  to  (32  &  33  Vict, 

c.  62,  s.  11  (6)) 

Larceny  by  Clerk  or  ServarU. 

The  said  A.  B.  afterwards  and  within  the  space  of  six  calendar  months  from  the  time 
of  the  committing  of  the  offence  in  the  first  count  of  this  indictment  charged  and  stated 
to  wit  on  the  day  of  a.d.  189      was  servant  to  C.  D.  and  that  the  said 

-A  B.  whilst  he  was  such  servant  to  the  said  C.  D.  to  wit  on  the  day  and  in  the  year 
aforesaid  of  and  belonging  to  the  said  C.  D.  master  of 

the  said  A.  B.  feloniously  did  steal  take  and  carry  away  ete. 
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Lunatic. 

That  A.  B.  on  the        day  of  a.d.  189       and  on  divers  days  and  times 

thereafter  between  the  said  day  and  the  day  of  in  the  year  aforesaid 

unlawfully  and  contrary  to  the  provisions  of  the  Lunacy  Acts  1890  and  1891  and  with- 
out a  reception  order  within  the  meaning  of  the  4th  section  of  the  said  Lunacy  Act 
1890  and  without  the  approval  of  the  Commissioners  in  Lunacy  did  detain 
for  payment  [take  charge  of]  [receive  to  board  and  lodge]  a  certain  lunatic 

named  C.  D.  not  being  a  pauper  or  a  lunatic  so  found  by  inquisition  in  an  unlicensed 
house  known  as  in  the  parish  of  and  in  the  county  of 

(53  &  54  Vict.  c.  5,  s.  315) 

Previous  Conviction. 

Heretofore  and  before  the  commission  of  the  felony  hereinbefore  charged  to  wit 
at  [specify  Court  and  place  of  trial]  on  the  day  of  a.d.  189 

the  said  A.  B.  was  convicted  of  felony  which  said  conviction  is  still  in  full  force 
strength  and  effect  and  not  in  the  least  reversed  annulled  or  made  void  etc. 

Receiving  {coupled  with  Larceny). 

The  said  A.  B.  afterwards  to  wit  on  the  day  and  year  aforesaid  the  goods  and 
chattels  aforesaid  before  then  feloniously  stolen  taken  and  carried  away  feloniously 
did  receive  and  have  he  the  said  A.  B.  at  the  time  when  he  so  received  the  said  goods 
and  chattels  as  aforesaid  then  well  knowing  the  same  to  have  been  feloniously  stolen 
taken  and  carried  away  against  the  form  etc.  (24  &  25  Vict,  c,  96,  s.  92) 

Threatening  Letter. 

A.  B.  on  the  day  of  a.d.  18*^  feloniously  did  send  to  one  C.  D. 
a  certain  letter  directed  to  the  said 

by  the  name  and  description  demanding  money 

from  the  said  with  menaces  and  without  any  reasonable 

and  probable  cause  he  the  said  then  well  knowing  the  contents 
of  the  said  letter,  and  which  said  letter  is  as  follows  that  is  to  sav  \copy  it  out]  (24  & 
25  Vict.  c.  96,  s.  44) 

{Authorities. — Archbold,  Cr.  P/.,  2l8t  ed., passim;  1  Steph.  Hist.  Grim. 
Law,  273-295.] 


Indifferent. — An  "indifferent"  person,  as  a  judge  or  arbitrator, 
is  one  who  has  no  interest  in  the  subject-matter  upon  which  he  has  to 
adjudicate  (per  Lord  Coleridge,  C.J.,  in  R.  v.  Commissioners  of  Sewers  of  Essex, 
1885,  14  Q.  B.  D.  578,  579).     But  see  Akbitration  ;  Bias. 

Indivisum — That  which  persons  hold  in  common  without 
partition. 


Indorsement  of  Address.— See  Writ  of  Summons. 
Indorsement  of  Claim. — See  Statement  of  Claim. 


Inducement. — Those  introductory  averments  in  a  pleading 
alleged  by  way  of  previous  explanation  to  the  material  facts  are  called 
"  matters  of  inducement " ;  such  are  averments  stating  who  the  parties  are, 
how  connected,  and  other  surrounding  circumstances  leading  up  to  the 
matters  in  dispute.  These  introductory  averments  should  be  stated  a8 
concisely  as  possible  (Odgers,  Principles  of  Pleading/,  3rd  ed.,  p.  176). 
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I  nduction — The  act  of  giving  formal  possession  of  an  ecclesiastical 
living, — the  investiture  of  the  temporal  part  of  the  benefice  as  institution 
{q.v.)  is  of  the  spiritual.  Induction  takes  place  under  a  mandate  directed  by 
the  bishop  to  the  person  empowered  to  induct,  usually  the  archdeacon,  who, 
or  some  deputy  to  whom  he  has  issued  his  precept  takes  the  hand  of  the 
person  to  be  inducted  and  lays  it  upon  the  key,  or  upon  the  ring  of  the 
church  door,  or  on  some  part  of  the  church  itself,  and  uses  some  such  words 
as  these :  "  By  virtue  of  this  mandate,  I  do  induct  you  into  the  real,  actual, 
and  corporal  possession  of  this  church  of  C,  with  all  the  rights,  profits,  and 
appurtenances  thereto  belonging."  After  which  the  inductor  opens  the 
church  door,  and  causes  the  person  inducted  to  ent^jr  the  church  alone, 
who  then  usually  tolls  a  bell  as  a  public  notification  of  the  fact  of  his 
induction.  This  done,  a  certificate  is  made  of  the  facts  by  the  person 
inducting  and  the  witnesses  (PhiUimore,  Eccl.  Lav:,  2nd  ed.,  pp.  359,  360 ; 
Blimt,  Church  Law,  3rd  ed.,  pp.  240-243).     See  Pkese^tation. 


Industrial  and  Provident  Societies.— The  law  on  this 

subject  is  now  consolidated  in  the  Industrial  and  Provident  Societies  Act, 

1893  (56  k  57  Vict.  c.  39),  as  amended  in  two  small  details  by  an  Act  of 

1894  (57   &   58  Vict.  c.  8).     The  Acts  apply  to  aU  the  British   islands, 
except  the  Isle  of  Man  (1893,  s.  2). 

Incorporated  societies  existing  on  Ist  January  1894,  which  had  been 
registered  or  certified  under  prior  Acts  as  to  industrial  and  provident 
societies,  are  treated  as  societies  registered  under  the  Act  of  1893,  and  their 
rules  continue  in  force  until  altered  or  rescinded,  so  far  as  they  do  not  con- 
travene any  express  provisions  of  that  Act.  Their  powers  of  altering  their 
rules  and  binding  existing  members  by  the  alterations  seem  unaffected  by 
the  repeals  or  the  Act  of  1893  (cp.  Smith  v.  Galloway,  [1898]  1  Q.  B.  71). 

The  societies  which  can  be  registered  under  the  Acts  are  those  formed 
for  carrying  on  any  industry,  business,  or  trade  (wholesale  or  retail)  speci- 
fied in  or  authorised  by  its  rules,  including  dealings  of  every  description 
with  land,  whether  copyhold,  freehold,  or  leasehold  (1893,  ss.  4,  79).  The 
purpose  of  the  society  must  not  be  illegal  (1893,  s.  9,  (1)  {c) ;  see  Sivainc  v. 
Wilson,  1890,  24  Q.  B.  D.  252  ;  Warlurton  v.  Huddersfield  LndiistriaJ,  Society, 
[1892]  1  Q.  B.  817). 

To  be  entitled  to  registration  the  society  must  consist  of  at  least  seven 
memliers,  and  send  to  the  Eegistrar  of  Friendly  Societies  an  appKcation 
signed  by  seven  members  and  the  secretary,  and  two  printed  copies  of  its 
rules  (1893,  s.  5  (1),  (2)).  A  name  (which  must  end  with  the  word 
"  limited ")  will  not  be  registered  which  is  likely  to  confuse  t^ie  society 
with  another,  or  to  mislead  the  members  or  the  public  (s.  5  (3)).  Change 
of  name  is  allowed  only  by  special  resolution  of  the  society,  approved  by 
the  Chief  Eegistrar  (s.  52). 

Where  a  society  carries  on  business  in  more  than  one  part  of  the 
United  Kingdom,  it  is  registered  in  the  country  where  its  registered  office 
is,  but  lodges  copies  of  rules  with  the  registrar  in  each  country  where  it 
does  business  (s.  5  (6)). 

The  registrar,  if  sakisfied,  issues  an  acknowledgment  of  registry,  which 
is  conclusive  of  the  fact  of  registry  (^ss.  6,  8) ;  but  he  can  suspend  or  cancel 
registration  (s.  9)  in  the  following  cases  : — 

(a)  Reduction  of  membership  below  seven ; 

(6)  Obtaining  registry  by  fraud  or  mistake  ; 

(c)  Extinction  of  the  society ; 
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{d)  Request  of  the  society  properly  evidenced ; 

(e)  Existence  for  an  illegal  purpose,  or  violation  of  the  provisions  of  the 
Act  wilfully  and  after  notice  from  the  registrar.  In  this  case  the  Treasury 
must  approve. 

Appeals  lie  to  the  High  Court  from  refusal  to  register  or  suspension  or 
cancellation  (1894,  c.  30,  s.  3  ;  1893,  c.  39,  s.  9  (4)). 

Rules. — The  rules  must  contain  the  provisions  scheduled  to  the  Act, 
and  can  be  amended  validly  under  the  powers  reserved  in  the  rules  if  the 
amendments  are  registered  as  not  contrary  to  the  Act.  They  must  provide 
for  the  appropriation  of  the  profits.  Anyone  who  asks  for  a  copy  is 
entitled  to  it  on  demand  and  payment  of  not  over  Is.  (s.  10). 

Duties. — Every  society  must  have  a  registered  office  with  its  name 
affixed,  must  submit  its  accounts  annually  to  audit,  and  send  the  Registrar 
of  Friendly  Societies  an  annual  return  vouched  by  the  auditors,  and  supply  it 
on  demand  to  members,  and  fix  up  a  copy  of  its  balance-sheet  in  the  office 
(ss.  11-16,  20). 

It  must  also  submit  its  books  to  inspection  by  its  members,  and  in 
certain  events  to  inspection  and  report  by  a  person  appointed  by  the  Chief 
Registrar  of  Friendly  Societies  (ss.  17,  18). 

Privileges. — The  society  on  registration  becomes  a  body  corporate 
with  limited  liability  (s.  21).  Persons  over  sixteen  may  be  members 
(s.  32). 

It  is  exempt  from  income  tax  under  Schedules  C,  D,  subject  to  certain 
limitations  (s.  24) ;  and  members  have  power  to  transfer  their  interest  by 
nomination  on  death  (ss.  25,  26),  and  special  provisions  are  made  as  to 
death  duties  on  small  shares  (ss.  27,  28,  and  see  Death  Duties,  vol.  iv. 
p.  124)  and  property  of  lunatic  members  (s.  29).  The  society  can  also  at 
its  discretion  distribute  the  property  of  intestate  members  {Escritt  v. 
Todmorden  Co-operative  Society,  [1896]  1  Q.  B.  461).  A  register  of  members 
is  kept  (s.  34),  and  they  are  bound  by  the  rules  (s.  22),  and  suable  in  the 
County  Court  for  debts  due  to  the  society  (s.  23). 

The  contractual  powers  of  the  society  are  regulated  by  sees.  33,  35,  but 
banking  business  is  forbidden  in  the  case  of  a  society  with  withdrawable 
capital,  and  is  subject  to  special  regulations  when  allowed  (s.  19). 

Property  and  Funds. — Societies,  subject  to  their  rules,  may  hold  land  of 
any  tenure,  and  make  certain  specified  investments,  including  deposit  in 
certified  savings  banks  or  post  office  savings  banks,  and  lend  to  their  members 
(ss.  36-42).  Mortgages  to  the  society  are  discharged  by  receipt  indorsed 
(ss.  43-45).  Debentures  issued  by  a  society  secured  on  personal  chattels 
appear  to  be  bills  of  sale  (G.  JSf.  Eivy.  Co.  v.  Coal  Co-operative  Society,  [1896] 
1  Ch.  187). 

Disputes  with  members  or  aggrieved  and  recent  ex-members  are 
settled  by  arbitration  under  the  rules  of  the  society  or  by  reference  to  the 
Registrar  of  Friendly  Societies,  subject  to  an  option  to  state  a  case  for  the 
High  Court  (s.  49). 

Inspectio7i  of  the  books  and  affairs  of  a  society  may  be  ordered  by  tlie 
Chief  Registrar  (s.  50). 

Amalgamation,  etc. — Societies  may  be  amalgamated  with  or  transferred  to 
other  societies  or  converted  into  a  company,  or  a  company  into  a  society, 
by  special  resolutions  in  the  form  prescribed  by  the  Act  and  registered  at 
the  central  office  of  friendly  societies.  Such  amalgamations  do  not  affect 
the  rights  of  creditors  (ss.  51-57). 

Dissolution  is  provided  for  by  sees.  58-61.  These  sections  bring 
societies  within  the  winding-up  Acts  (see  In  re  Ferndalc  Industrial  Co- 
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operative  Society,  [1894]  1  Q.  B.  828),  which  was  not  the  case  under  prior 
statutes  (see  In  re  Londan  and  Suburban  Bank  Co.,  [1892]  1  Ch.  604). 

Officers. — Officers  in  receipt  or  charge  of  money  must,  if  required  by  the 
rules,  give  security  for  rendering  a  just  and  true  account,  and  every  servant 
of  the  society  must  on  formal  demand  render  proper  accounts  (ss.  47,  48). 

Offences. — Sees.  62-70  deal  with  offences  by  the  society  in  non- 
compliance with  the  requirements  of  the  Act,  and  by  officers  guilty  of 
fraud,  misappropriation,  or  falsification.  The  fine,  except  in  the  last  two 
cases,  must  not  exceed  £5.  AU  offences  are  summarily  punishable,  subject 
to  appeal  to  Quarter  Sessions. 

Chvernment  Foiccrs. — The  Treasury  may  appoint  pubHc  auditors,  deter- 
mine their  remuneration,  and  fix  the  fees  and  make  regulations  as  to  r^istry 
and  procedure  (ss.  72—74). 

These  powers  have  been  exercised  by  the  issue  of  regulations,  forms, 
etc.,  on  1st  January  1894  (St.  K.  &  0.,  1894,  pp.  158-188).  As  to  the  limits 
of  the  Treasury's  power,  see  JVilnwt  v.  Grace,[189'2]  1  Q.  B.  812. 

The  working  of  the  Act  and  the  societies  to  which  it  has  been  applied 
are  stated  in  the  annual  reports  of  the  Registrar  of  Friendly  Societies  (see 
Pari.  Pap.  1897,  C.  94,  pp.  61-66). 


Industrial  Assurance  Company  is  defined  in  sec.  l  of 

the  Collecting  Societies  and  Industrial  Assurance  Companies  Act,  1896 
(60  &  61  Vict.  c.  26),  as  "a  person  or  body  of  persons,  whether  corporate  or 
unincorporate,  granting  assurances  on  anyone's  life  for  a  less  simi  than  £20." 
Companies  of  this  kind,  if  registered  imder  the  Friendly  Societies  Act,  1896 
(c.  25),  are  not  subject  to  the  provisions  of  the  Life  Assurance  Companies 
Acts,  1870  and  1872  (33  &  34  Viet  c.  41,  s.  2)  {Newhold  Friendly  Society  v. 
Barlow,  [1893]  2  Q.  B.  128). 

An  industrial  assurance  company  which  receives  contributions  or 
premiums  by  means  of  collectors  at  a  greater  distance  than  ten  miles  from 
its  registered  office  or  principal  place  of  business  and  at  less  periodical 
intervals  than  two  months,  is  withm  the  Collecting  Societies  Act,  1896  (60  & 
61  Vict.  c.  26,  ss.  1,  17). 

The  effect  of  this  is  as  foUows : — 

(a)  To  prohibit  the  society  from  enforcing  a  forfeiture  by  a  person 
assured  for  default  in  contributions  unless  they  have  served  on  him  a  notice 
in  writing  stating  the  amount  due,  and  that  if  he  does  not  pay  within  a 
reasonable  time  not  less  than  fourteen  days  his  interest  or  benefit  wiQ  be 
forfeited,  and  default  has  been  made  in  paj-ment  imder  the  notice.  This 
gets  rid  of  Taylor  v.  CoUins,  1882,  46  L.  T.  168.  The  service  is  effected  by 
deliver}'  at  his  last  known  place  of  abode  (1896,  c.  26,  ss.  3, 16) ; 

(b)  To  prohibit  transfer  of  a  person  assured  without  his  written  consent, 
or  that  of  his  parent  or  guardian,  from  one  company  to  another,  except  on  an 
amalgamation  or  transfer  of  business  imder  the  life  Assurance  Companies 
Acts,  1870  to  1872,  and  to  require  the  transferee  company  to  give  the  trans- 
feror company  written  notice  of  an  appUcation  for  admission  or  transfer  (1896, 
c.  26,  s.  4;  see  Baden  Fuller  on  Friendly  Societies,^.  119); 

(c)  To  require  the  company  to  hold  a  general  meeting  at  least  once  a 
year  properly  advertised  or  ser\'ed  on  each  member  (s.  5) ; 

(d)  To  provide  for  the  settlement  by  a  County  Court  judge  under  the 
Friendly  Societies  Act,  1896,  of  any  dispute  between  the  company  and  a 
member  or  person  insured  or  person  claiming  under  either  (s.  7 ;  and  see 
Fuller  on  Friendly  Societies,  p.  120) ; 
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(e)  To  prevent  acting  collectors  of  a  company  from  being  members  of 
the  committee  of  management  or  holding  any  office  on  the  company,  except 
superintending  collectors  within  a  given  district,  voting  or  taking  part  in 
the  proceedings  at  any  meeting  of  the  company  (ss.  8,  14). 

All  industrial  assurance  companies,  unless  registered  as  friendly  societies, 
are  subject  to  the  Life  Assurance  Companies  Acts,  1870  and  1872.  See 
Life  Insurance.  Societies  not  so  registered  and  collecting  premiums  at 
intervals  greater  than  two  months  are  not  under  the  Collecting,  etc.. 
Societies  Act,  1896,  except  where  they  assure  the  payment  of  money  on  the 
death  of  children  under  the  age  of  ten  years  (1896,  c.  25,  ss.  1,  13),  in  which 
event  they  are  subject  to  sees.  62-67  and  84  of  the  Friendly  Societies  Act, 
1896,  c.  25,  as  to  such  insurances  {Newhold  Friendly  Society  v.  Barloiv, 
[1893]  2  Q.  B.  128).  Such  policies  when  issued  by  an  industrial  assurance 
company  of  whatever  kind  are  not  subject  to  the  Life  Assurance  Act,  1774 
(14  Geo.  III.  c.  48),  a  short  title  given  by  the  Short  Titles  Act,  1896,  but 
which  is  deceptive  and  misleading,  as  the  Act  extends  to  other  events  than 
life. 

All  these  companies  are  within  the  Life  Assurance  Companies  Act,  1896 
(59  &  60  Vict.  c.  8). 

Industrial  insurance  companies,  so  far  as  within  the  Friendly  Societies 
Act,  1896,  and  the  Collecting  Societies,  etc.,  Act,  1896,  are  subject  to 
provisions  thereof  as  to  offences  and  procedure  (c.  25,  ss.  84  (/),  85; 
c.  26,  ss.  14,  15). 

[^Authorities. — Baden  Fuller  on  Friendly  Societies ;  Eeport  of  Eegistrars 
of  Friendly  Societies,  1896 ;  Pari.  Pap.,  1897,  C.  94.] 


Industrial  Exhibitions.— See  Exhibitions. 


Industrial  Property  is  a  term  of  French  origin  which  has  been 
adopted  in  the  official  title  of  the  Industrial  Property  Convention  and 
Union  for  want  of  a  better  one.  It  comprises  patents,  trade  marks, 
merchandise  marks,  trade  names,  designs,  and  models,  and  all  such  rights 
of  prior  user  of  industrial  inventions  or  distinctive  marks  (see  Industrial 
Property  Convention  ;  International  Unions). 


Industrial    Property   Convention— An  international 

Convention,  concluded  20th  March  1883,  for  the  protection  of  industrial 
property  {c[.v.).  Provision  is  made  in  the  Patents,  Designs,  and  Trade 
Marks  Act  (46  &  47  Vict.  c.  57,  s.  107)  for  carrying  out  the  provisions  of 
the  Convention  in  Great  Britain.  The  chief  articles  of  the  Convention 
provide  for — 

(a)  Prior  Right  of  Registration. — Any  person  who  has  duly  applied  for 
letters  patent  or  for  registration  of  a  design,  model,  or  trade  mark  in  one  of 
the  contracting  States  for  registration  in  the  other  States  enjoys  a  right  of 
priority  of  six  months  for  patents,  and  three  months  for  designs,  models, 
and  trade  marks,  one  month  longer  being  allowed  for  countries  beyond  sea 
(art.  iv.). 

{h)  Registration  of  Marks  in  Country  of  Origin. — Every  trade  mark  duly 
(rSgulidrement)  registered  in  the  country  of  origin  is  admitted  for  registra- 
tion, and  protected  in  the  form  originally  registered  in  all  the  other  countries 
of  the  Union.     The  country  of  origin  is  that  in  which  the  applicant  has  his 
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chief  seat  of  business.  If  this  chief  seat  of  business  is  not  situated  in  one 
of  the  countries  of  the  Union,  the  country  to  which  the  applicant  belongs 
shall  be  deemed  the  country  of  origin  (art.  vi.). 

(c)  Trade  Names. — A  trade  name  is  protected  in  all  the  countries  of  the 
Union  without  necessity  of  registration,  whether  it  form  part  of  a  trade 
mark  or  not  (art.  viii.). 

{d)  Stoppage  of  Goods  hearing  false  Marks. — Goods  falsely  bearing  the 
name  of  any  locality  as  place  of  origin,  when  this  indication  is  associated 
with  a  fictitious  trade  name  or  one  assumed  with  a  fraudulent  intention, 
may  be  seized  on  importation  into  those  States  of  the  Union  where  this 
mark  or  name  has  a  right  to  legal  protection. 

Article  v.,  which  has  given  rise  to  much  trouble  and  misunderstanding, 
especially  in  France,  concerns — 

(e)  Importdtion  of  Articles  similar  to  those  patented. — It  runs  as  follows  : 
"  The  introduction  by  the  patentee  into  the  country  where  the  patent  has 
been  granted  of  articles  manufactured  in  any  of  the  States  of  the  Union 
shall  not  entail  forfeiture  of  the  patent  {d4cMance).  Nevertheless  the 
patentee  shall  remain  bound  to  work  {exploiter)  his  patent  in  conformity 
with  the  laws  of  the  country  into  which  he  introduces  the  patented  articles 
(oM  il  introduit  les  ohj'ets  hrivetes)." 

The  French  original  stops,  like  the  English  official  translation,  at  the 
word  "forfeiture."  This  word,  however,  might  imply  forfeiture  of  the 
"  articles "  mentioned,  whereas  the  sense  of  the  word  decMance  confines  its 
application  to  the  patent. 

At  the  Madrid  Conference  (15th  April  1891)  an  article  was  adopted 
under  which  it  was  left  to  each  coimtry  to  apply  the  word  exploiter  in  the 
sense  it  chooses.  The  French  Courts  tend  to  define  it  in  the  sense  of 
fahriquer,  thus  providing  that  the  working  shall  be  an  industrial  one,  and 
not,  as  heretofore,  one  of  a  merely  formal  character  (see  Barclay,  The  Law  of 
France  relating  to  Industrial  Property,  London,  1889,  and  also  Monthly 
Circular,  No.  13  of  the  British  Chamber  of  Commerce  of  Paris,  June  1893). 


Industrial  School. — Certified  Industrial  and  Eeformato^y 
{q.v.)  Schools  are  institutions  to  which  children  are  committed  under  the 
order  of  a  magistrate.  They  are  usually  founded  and  maintained  by  com- 
mittees of  private  persons,  but  in  some  cases  by  local  authorities  in 
pursuance  of  statutory  powers  hereinafter  mentioned,  and  they  are  aided 
out  of  public  moneys.  Being  concerned  with  the  repression  or  prevention 
of  crime,  they  are  subject  to  the  authority  of  the  Home  Office,  and  not  to 
that  of  the  Education  Department.  The  term  "industrial  school"  ordinarily 
denotes  a  certified  boarding  industrial  school.  The  special  class  of  certified 
day  industrial  schools  will  be  treated  separately  at  the  end  of  this  article. 

Establishing  of  {Boarding)  Industrial  School. — An  industrial  school  is 
described  by  the  Industrial  Schools  Act,  1866,  29  &  30  Vict.  c.  118,  s.  5, 
as  "  a  school  in  which  industrial  training  is  provided,  and  in  which  children 
are  lodged,  clothed,  and  fed,  as  well  as  taught."  In  order  that  children  may 
be  received  under  the  Act,  such  a  school  must  be  "certified"  by  the 
Secretary  of  State,  i.e.  the  Home  Secretary,  after  examination  by  the 
Inspector  of  Reformatory  and  Industrial  Schools  (ss.  6,  7).  Plans  and 
particulars  of  buildings,  and  any  subsequent  alterations  or  additions  thereto, 
must  be  submitted  for  the  approval  of  the  Secretary  of  State  (ss.  11,  13), 
Every  certified  industrial  school  must  be  officially  inspected  not  less  than 
once  a  year  (s.  10),  and  the  Secretary  of  State,  "  if  dissatisfied  with  the  con- 
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dition  of "  the  school,  may  withdraw  the  certificate  after  six  months'  notice 
(s.  44).  The  like  notice  is  also  required  of  the  resignation  of  the  certificate 
by  the  managers  (s.  45). 

Commitment  to  School. — Commitments  to  industrial  schools  may  be 
made  by  a  Court  of  summary  jurisdiction.  "  In  determining  the  school,  the 
justices  shall  endeavour  to  ascertain  the  religious  persuasion  to  which  the 
child  belongs,  and  shall,  if  possible,  select  a  school  conducted  in  accordance 
with  such  religious  persuasion  "  (s.  18).  Where  a  child  is  sent  or  about  to 
be  sent  to  a  school  not  of  his  religious  persuasion,  the  parent,  step-parent, 
or  guardian,  or  if  none,  the  god-parent  or  nearest  adult  relative,  may  state 
to  the  justices  making  the  order  that  he  objects  to  the  school  selected,  and 
may  name  another  certified  industrial  school  conducted  in  accordance  with 
the  child's  religious  persuasion,  and  signify  his  desire  that  the  child  should 
be  removed  thereto,  and  thereupon  the  justices  shall,  upon  proof  of  the 
child's  religious  persuasion,  comply  with  the  applicant's  request ;  provided 

(1)  that  the  application  be  made  before  the  child  has  been  sent  to  a  certified 
industrial  school,  or  within  thirty  days  of  his  arrival  at  such  a  school ;  and 

(2)  that  the  applicant  show  to  the  satisfaction  of  the  Court  that  the 
managers  of  the  school  named  by  him  are  willing  to  receive  the  child  (s.  20). 
Eeligious  interests  are  further  safeguarded  by  the  provision  (s.  25)  that  a 
minister  of  the  religious  persuasion  specified  in  the  order  of  detention  as 
that  to  which  the  child  appears  to  the  justices  to  belong,  may  visit  the 
child  at  the  school  at  times  fixed  by  regulations  to  be  made  by  the 
Secretary  of  State  for  purposes  of  religious  instruction. 

Classes  of  Children. — The  following  classes  of  children  may  be  committed 
to  industrial  schools  under  the  various  Acts : — 

I.  Any  child  apparently  under  the  age  of  fourteen  brought  by  any 
person  before  two  justices,  and  coming  within  any  of  the  following 
descriptions : — 

{a)  That  is  found  begging  or  receiving  ahns  (whether  actually  or  under 
the  pretext  of  selling  or  offering  for  sale  anything),  or  being  in  any  street 
or  public  place  for  the  purpose  of  so  begging  or  receiving  alms ; 

(b)  That  is  found  wandering  and  not  having  any  home  or  settled  place 
of  abode,  or  proper  guardianship,  or  visible  means  of  subsistence ; 

(c)  That  is  found  destitute,  either  being  an  orphan  or  having  a  surviving 
parent  who  is  undergoing  penal  servitude  or  imprisonment ; 

{d)  That  frequents  the  company  of  thieves ; 

(c)  That  is  lodging,  living,  or  residing  with  common  or  reputed 
prostitutes,  or  in  a  house  resided  in  or  frequented  by  prostitutes  for  the 
purpose  of  prostitution ; 

(/)  That  frequents  the  company  of  prostitutes  (Industrial  Schools  Act, 
1886,  29  &  30  Vict.  c.  118,  s.  14,  as  amended  by  the  Industrial  Schools 
Amendment  Act,  1880,  43  &  44  Vict.  c.  15). 

II.  Any  children  under  the  age  of  fourteen  under  the  care  or  control  of 
a  woman  convicted  of  crime  against  whom  a  previous  conviction  is  proved, 
if  such  children  have  no  visible  means  of  subsistence,  or  are  without 
proper  guardianship;  the  order  of  detention  to  be  made  either  by  the 
Court  by  whom  the  woman  is  convicted,  or  by  a  Court  of  summary  juris- 
diction (Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112,  s.  14). 

III.  Any  child  apparently  under  the  age  of  twelve  who  is  charged  before 
a  Court  of  summary  jurisdiction  with  an  offence  punishable  by  imprison- 
ment or  a  less  punishment,  but  has  not  been  convicted  of  felony  (I.  S.  Act, 
1866,  8.  15). 

IV.  Any  child  apparently  under  fourteen,  if  his  parent,  step-parent,  or 
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guardian  represents  that  he  is  unable  to  control  the  child,  and  that  he 
desires  that  the  child  be  sent  to  an  industrial  school  (I.  S.  Act,  1866, 
s.  16). 

V.  Any  child  apparently  under  the  age  of  fourteen  maintained  in  a 
workhouse  or  pauper  school,  if  the  guardians  or  board  of  management 
represent  that  the  child  is  refractory,  or  is  the  child  of  parents  either  of 
whom  has  been  convicted  of  a  crime  or  offence  punishable  with  penal 
servitude  or  imprisonment,  and  that  it  is  desirable  that  he  be  sent  to  an 
industrial  school  (I.  S.  Act,  1866,  s.  17). 

VI.  Children  not  complying  with  a  school  attendance  order  under  the 
Elementary  Education  Act,  1876,  39  &  40  Vict.  c.  79. 

An  attendance  order  may  be  made  on  the  complaint  of  the  local  (school) 
authority  if  either  (ibid.  s.  11) — 

(a)  The  parent  of  any  child  above  the  age  of  five  who  is  under  the  Act 
prohibited  from  being  taken  into  full-time  employment  (cp.  ibid.  s.  5), 
habitually  and  without  reasonable  excuse  (cp.  ibid.  s.  11,  ad  Jin.)  neglects 
to  provide  efficient  elementary  instruction  for  his  child ;  or 

(6)  Any  child  (between  the  ages  of  five  and  fourteen,  ibid.  s.  48)  who  is 
found  habitually  wandering  or  not  under  proper  control,  or  in  the  company 
of  rogues,  vagabonds,  disorderly  persons,  or  reputed  criminals. 

Where  an  attendance  order  is  not  complied  with  without  any 
reasonable  excuse  within  the  meaning  of  the  Act,  the  Court  may  on  the 
complaint  of  the  local  (school)  authority  (ibid.  s.  12)  in  the  first  case  of 
non-compliance,  impose  a  penalty  not  exceeding  with  the  costs  5s.,  or 
if  the  parent  satisfies  the  Court  that  he  has  used  all  reasonable  efforts, 
the  Court  may,  without  inflicting  any  penalty,  order  the  child  to  be  sent  to  a 
certified  day  industrial  school,  or  if  it  appears  to  the  Court  that  there  is  no 
such  school  suitable  for  the  child,  then  to  a  certified  industrial  school.  In 
the  second  case  of  non-compliance,  the  Court  may  inflict  the  like  penalty, 
or  order  the  child  to  be  sent  to  an  industrial  school,  as  above,  or  do  both. 
See  also  Education. 

It  is  further  provided  by  sec,  13  of  the  El,  Ed.  Act,  1876,  that  where  the 
local  (school)  authority  are  informed  of  any  child  who  is  liable  to  be  dealt 
with  under  that  Act  or  the  Industrial  Schools  Act,  1866,  it  shall  be  the 
duty  of  the  local  (school)  authority  to  take  proceedings  accordingly,  unless 
they  think  that  it  is  inexpedient  to  do  so. 

Period  of  Detention  and  Licensing. — The  period  of  detention  must  in 
all  cases  be  specified  in  the  order,  and  must  not  in  any  case  extend  beyond 
the  time  w^hen  the  child  wiU  attain  the  age  of  sixteen  (I.  S.  Act,  1866, 
29  &  30  Vict.  c.  118,  s.  18).  The  managers  of  the  school  have  power  in 
every  case  after  eighteen  months  to  grant  a  licence  to  the  child  to  reside 
with  some  trustworthy  and  respectable  person  (s.  27) ;  and  when  the  order 
of  detention  is  made  at  the  instance  of  the  school  authority,  the  licence 
may  be  granted  after  one  month,  subject  to  the  condition  that  the  child 
attend  as  a  day  scholar  some  certified  efficient  school  (El.  Ed.  Act,  1876, 
39  &  40  Vict.  c.  79,  s.  14).  Under  the  I.  S.  Act  Amendment  Act,  1894, 
57  &  58  Vict.  c.  33,  every  child  sent  to  an  industrial  school  after  the  pass- 
ing of  the  Act  remains  under  the  supervision  of  the  managers  up  to  the  age 
of  eighteen  (s.  1).  The  managers  may  license  any  child  under  their  super- 
vision, and  may  revoke  the  Hcence  and  recall  the  child  to  the  school,  but 
must  notify  the  Secretary  of  State  of  any  such  recall,  stating  the  reasons 
for  it,  and  place  the  child  out  again  within  three  months  at  latest  (ibid.). 
A  child  detained  in  an  industrial  school  at  the  passing  of  this  Act  may  con- 
sent to  come  under  its  provisions  (s.  3).     The  Eeformatory  and  Industrial 
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Schools  Act,  1891,  54  &  55  Vict.  c.  23,  gives  power  to  the  managers  to 
apprentice  or  dispose  of  any  child  in  any  trade,  etc.,  before  the  expiration 
of  his  period  of  detention ;  provided  that  if  the  child  is  disposed  of  by 
emigration,  and  in  any  case  unless  he  has  been  detained  for  twelve  months, 
the  consent  of  the  Secretary  of  State  is  required. 

The  Prevention  of  Cruelty  to  Children  Act,  1894,  57  &  58  Vict.  c.  41, 
enables  a  child  to  be  committed  to  the  custody  of  a  relation  or  person 
named  by  the  Court  instead  of  being  sent  to  an  industrial  school  {ihid. 
s.  9). 

Finance. — The  cost  of  maintenance  is  met  as  follows : — 

A.  Contribution  hy  Treasury. — The  Treasury  may  contribute  to  the 
maintenance  of  children  detained  in  certified  industrial  schools  such  sums 
as  the  Secretary  of  State  from  time  to  time  thinks  fit  to  recommend; 
provided  that  such  contributions  shall  not  exceed  2s.  per  head  per 
week  for  children  detained  on  the  application  of  their  parents,  etc. 
(Class  IV.,  supra ;  I.  S.  Act,  1866,  s.  35).  The  following  tariff  of  weekly 
payments  has  been  fixed : — 

Classes  I.,  II.,  III.,  supra — 

{a)  For  children  under  six,  nil ;  (6)  for  children  between  six  and  ten,  3s.; 
(c)  for  children  over  ten, — if  the  school  has  been  established  before  the  1st 
March  1872,  5s.;  if  after  that  date,  3s.  6d. ;  subject  in  either  case  to  a 
reduction  to  3s.  where  the  child  has  been  detained  four  years,  and  has 
reached  fifteen  years  of  age.  Special  arrangements  are  made  for  increase 
of  grant  in  the  case  of  training  ships,  and  for  reduction  where  a  child 
goes  out  to  work  in  the  vicinity  of  the  school. 

Class  IV.,  2s. 

Class  v.,  nil. 

Class  VI. :  subdivision  {a),  28. ;  subdivision  {b\  as  for  Classes  I.-III. 

B.  Contribution  by  Parents. — The  parent,  etc.,  of  every  child  detained 
in  an  industrial  school  is  required  to  contribute,  if  of  sufficient  ability,  not 
exceeding  58.  a  week  to  the  child's  maintenance.  The  sum  is  fixed  accord- 
ing to  the  parent's  ability  by  the  justices,  collected  by  the  inspector's 
agents,  and  paid  to  the  Treasury  in  relief  of  the  Treasury  contribution,  the 
balance,  if  any  (which  is  exceptional),  being  handed  over  to  the  managers. 

C.  Contribution  by  Guardians. — In  the  case  of  Class  V.,  i.e.  children 
committed  on  the  application  of  the  guardians  under  the  I.  S.  Act,  1866, 
s.  17,  but  not  in  other  cases,  the  guardians  may,  with  the  consent  of  the 
Local  Government  Board,  contribute  such  sums  as  they  think  fit.  In 
practice  this  contribution  is  usually  5s.  a  week,  equivalent  to  the  whole 
cost  of  maintenance. 

D.  Contributions  by  Local  Authorities  generally.  —  {a)  The  [late] 
prison  authority  (see  Prisons  Act,  1865,  28  &  29  Vict.  c.  126,  s.  5)  and 
(5)  the  School  Board  respectively  have  power  to  contribute  towards  the 
support  of  any  certified  industrial  school  under  the  I.  S.  Act,  1866,  s.  12, 
and  El.  Ed.  Act,  1870,  33  &  34  Vict.  c.  75,  s.  27.  As  to  the  case  of  a 
borough,  however,  where  there  is  a  School  Board,  see  post,  (c)  A  School 
Attendance  Connnittee  (El.  Ed.  Act,  1876,  s.  7;  cp.  article  Education) 
has  not  of  itself  any  power  of  contributing  to  the  maintenance  of  an 
industrial  school,  but  under  the  El.  Ed.  (Industrial  Schools)  Act,  1870, 
42  &  43  Vict.  c.  48,  s,  4,  where  a  child  is  committed  on  the  complaint  of  a 
School  Attendance  Committee  (Class  VI.,  supra),  the  council,  guardians,  or 
sanitary  authority  appointing  such  committee  may  contribute  on  the 
recommendation  of  the  committee  as  if  they  were  a  School  Hoard,  subject, 
however,  in  the  case  of  guardians,  to  the  consent  of  the  Local  Government 
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Board,  as  under  the  El.  Ed.  Act,  1876,  s.  31.  Contributions  from  local 
authorities  are  thus  in  all  cases  optional  and  indeterminate  and  un- 
certain. 

E.  The  residue  (if  any)  of  the  cost  of  maintenance  falls  upon  the 
Managers,  whose  reception  of  a  child  is  deemed  to  be  an  undertaking  to 
train,  clothe,  lodge,  and  feed  him  during  the  whole  period  of  his  detention 
(L  S.  Act,  1866,  s.  18). 

A  prison  authority  has  also  power  to  contribute  towards  the  ultimate 
disposal  of  any  inmate  of  a  certified  industrial  school  (Reformatory  and 
Industrial  Schools  Act  Amendment  Act,  1872,  35  &  36  Vict.  c.  21,  s.  9). 
And  in  regard  to  expenditure  on  permanent  works — 

{a)  A  prison  authority  has  power,  with  the  consent  of  the  Secretary  of 
State,  to  contribute  to  the  alteration,  enlargement,  rebuilding,  establishment, 
or  building  of  a  certified  industrial  school,  actual  or  intended,  or  to  the 
purchase  of  land  therefor  (I.  S.  Act,  1866,  s.  12).  And  by  the  Reformatory 
and  Industrial  Schools  Act  Amendment  Act,  1872,8. 7,  a  prison  authority  is 
authorised  to  undertake  anything  to  which  it  may  contribute. 

(b)  A  School  Board  has  the  same  power  of  contributing  as  is  given  by 
sec.  12  of  the  L  S.  Act,  1866,  to  a  prison  authority  (El.  Ed.  Act,  1870,  s.  27). 
Under  the  El.  Ed.  Act,  1870,  s.  28,  as  amended  by  the  El.  Ed.  Act,  1876, 
s.  15,  a  School  Board  has  powex,  with  the  consent  of  the  Secretary  of  State, 
to  establish,  build,  and  maintain  a  certified  industrial  school,  and  for  that 
purpose  the  School  Board  has  the  same  powers  as  for  providing  suJ9&cient 
school  accommodation  for  its  district  (cp.  El.  Ed.  Act,  1870,  ss.  19-21).  And 
under  the  El.  Ed.  (Ind.  Schools)  Act,  1879,  42  "&  43  Vict.  c.  48,  s.  2, 
a  School  Board  has  power  to  undertake  anything  to  which  it  is  authorised 
to  contribute. 

In  the  case  of  boroughs,  under  the  El.  Ed.  Act,  1870,  s.  27,  as  amended 
by  the  Reformatory  and  Industrial  Schools  Amendment  Act,  1872,  s.  8,  on 
the  School  Board  resoMng  to  "  contribute  "  or  to  "  maintain,"  the  prison 
authority,  i.e.  the  council,  are  to  cease  to  have  the  power  to  "  contribute  " 
or  to  "  undertake." 

As  to  borrowing  powers  of  prison  authorities  and  School  Boards  in 
relation  to  industrial  schools,  see  Prisons  Authorities  Act,  1874,  37  &  38 
Vict.  c.  47  ;  El.  Ed.  Act,  1873,  36  &  37  Vict.  c.  86,  s.  10  :  El.  Ed.  Act,  1876, 
39  &  40  Vict.  c.  79,  s.  15  :  EL  Ed.  (Ind.  Schools)  Act,  1879,  42  &  43  Vict, 
c.  48,  s.  3. 

Day  Industrial  Schools. — Day  industrial  schools  were  instituted  by  the 
El.  Ed.  Act,  1876,  s.  16.  They  are  schools  in  which  industrial  training, 
elementary  education,  and  one  or  more  meals  a  day,  but  not  lodging,  are 
provided  for  the  children,  and  they  may  be  certified  by  the  Secretary 
of  State  in  like  manner  as  under  the  Industrial  Schools  Act,  1866  (ibid.). 
The  prison  authority  and  the  School  Board  have  the  same  powers  in  relation 
to  a  certified  day  industrial  school  as  to  a  certified  industrial  school  (ibid. 
s.  16  (1)).  As  a  matter  of  fact,  nearly  all  the  certified  day  industrial  schools 
of  the  country  are  under  School  Boards.  The  following  classes  of  children 
may  be  sent  to  certified  day  industrial  schools  : — 

A.  Children  who  might  under  the  Industrial  Schools  Act,  1866,  be  sent 
to  a  certified  (boarding)  industrial  school  (El.  Ed.  Act,  1876,  s.  16 ;  cp. 
Class  I.,  stipra). 

B.  Children  sent  for  breach  of  attendance  order  (EL  Ed.  Act,  1876,  s.  12 ; 
cp.  Class  VI.,  supra). 

C.  Children  attending  in  pursuance  of  an  attendance  order,  and  upon  a 
joint  request  to  the  managers  from  the  local  (school)  authority  and  the 
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parent,  together  with  an  undertaking  by  the  latter  to  pay  a  required 
contribution  (see  post)  (El.  Ed.  Act,  1876,  s.  16  (4)). 

D.  Children  attending  not  in  pursuance  of  any  attendance  order,  but 
upon  the  same  joint  request  and  undertaking  as  for  Class  C.  This  will 
include  the  case  of  children  attending  a  certified  day  industrial  school  as 
a  certified  efficient  school  under  the  El.  Ed,  Act,  1876,  s.  16,  in  pursuance  of 
a  licence  from  the  managers  of  a  certified  industrial  school  under  sec.  14. 
But  if  the  conditions  as  to  request  and  parent's  contribution  are  not 
complied  with  in  the  case  of  any  child,  no  grant  (see  post)  can  be  made  by 
the  Secretary  of  State  in  respect  of  that  child  (ibid.  s.  16  (4)). 

With  reference  to  the  period  of  detention  in  certified  day  industrial 
schools,  the  following  regulations  are  contained  in  an  Order  in  Council 
made  the  20th  March  1877  in  pursuance  of  sec.  16  of  the  El.  Ed.  Act, 
1876  :— 

Classes  A,  B.  Period  of  detention  not  to  extend  beyond  three  years,  or 
after  the  child  has  reached  the  age  of  fourteen  (Order  in  Council,  par.  18). 
The  period  of  detention  must  in  all  cases  be  specified  in  the  order. 

Class  C.  When  the  order  is  made,  the  child  must  be  between  five  and 
fourteen  (cp.  El.  Ed.  Act,  1876,  s.  48) ;  and  the  order  must  not  be  in  force 
more  than  one  year,  or  after  the  child  is  fourteen  (Order  in  Council,  par.  19). 

Class  D.  No  compulsory  detention. 

In  all  cases  of  detention  in  a  certified  day  industrial  school,  there  is 
power  to  license  after  one  month  (El.  Ed.  Act,  1876,  s.  14). 

The  expense  of  maintenance  is  met  as  follows : — 

(1)  Contribution  by  the  Treasury — 

Classes  A,  B.  Such  sum,  not  exceeding  Is.  per  head  per  week,  and 
to  be  paid  on  such  conditions,  as  the  Secretary  of  State  recommends 
(El.  Ed.  Act,  1876,  s.  16  (2)).  These  conditions  must  provide  for  the 
examination  of  the  children  according  to  the  standards  of  proficiency  for  the 
time  being  in  force  for  the  purposes  of  a  parliamentary  grant  to  public 
elementary  schools ;  but  may  vary  the  amounts  of  the  contributions  to  be 
made  in  respect  of  such  standards  respectively  (ibid.  s.  17). 

Classes  C,  D.  Such  sum,  not  exceeding  6d.  per  head  per  week,  and  on 
such  conditions  (subject  as  before)  as  the  Secretary  for  State  recommends 
(El.  Ed.  Act,  1876,  s.  16  (4)). 

(2)  Contribution  by  Parent — 

Classes  A,  B.  Such  sum,  not  exceedmg  2s.  per  week,  as  is  named 
in  the  order  of  detention.  It  is  the  duty  of  the  local  school  authority 
(School  Board  or  School  Attendance  Committee)  to  obtain  and  enforce  the 
order;  and  the  sums  received  thereunder  are  paid  to  the  local  (school) 
authority  in  aid  of  their  expenses  under  the  Act.  If  the  parent  is  unable 
to  pay  the  sum  ordered,  the  guardians  are  to  give  him  sufficient  relief  to 
enable  him  to  pay  the  same,  or  so  much  thereof  as  they  consider  him  unable 
to  pay  (El.  Ed.  Act,  1876,  s.  16  (3)). 

Classes  C,  D.  Such  sum,  not  less  than  Is.  a  week,  as  the  Secretary  of 
State  from  time  to  time  fixes  (El.  Ed.  Act,  1876,  s.  16  (4)).  The  sum  fixed 
by  the  Secretary  of  State  is  such  sum  as  may  be  agreed  upon  between  the 
parent  and  the  managers,  being  not  less  thgin  Is.  nor  more  than  2s.  The 
sum  is  payable  to  the  managers ;  it  is  not  stated  by  whom  it  is  to  be 
collected. 

(3)  Contributions  by  Local  Authorities. — These  are  as  in  the  case  of 
boarding  industrial  schools.  The  residue  will  fall  upon  the  managers, 
but  their  liability  is  suspended  during  any  week  with  respect  to  which  the 
parent's  contribution  has  not  been  paid  in  advance. 


INEBEIATES  ACTS  399 

[Authorities.  —  Eeport  (vol.  i.)  of  the  Departmental  Committee  on 
Reformatory  and  Industrial  Schools,  1896,  esp.  Appendix  III. ;  Annual 
Reports  of  the  Inspector  of  Reformatory  and  Industrial  Schools ;  Hornby's 
Reformatory  arid  Industrial  Schools  Acts,  1897.] 


IndUStrla-ITlf  per. — A  person  is  said  to  have  in  animals /<?rflB 
naturcB  a  qualified  property  per  industriam  when  he  has  reclaimed  and 
tamed  tliem  by  art,  industry,  and  education,  or  has  confined  them  within  his 
own  immediate  power,  so  that  they  cannot  escape  and  use  their  natural 
liberty.  Thus,  such  a  qualified  property  may  subsist  in  deer  in  a  park, 
hares  or  rabbits  in  an  inclosed  warren,  hawks  that  are  fed  and  under  the 
control  of  their  master,  etc.  If  at  any  time  such  animals  regain  their 
natural  liberty,  the  property  in  them  ceases  unless  they  have  animiim 
revertendi,  which  can  only  be  known  by  their  usual  custom  of  returning 
(2  Black.  Com.  391-393). 


Inebriates  Acts. — Object. — The  object  of  these  statutes,  which 
came  into  law  in  1879  (42  &  43  Vict.  c.  19)  and  1888  (51  &  52  Vict.  c.  19) 
respectively,  was  to  provide  for  the  xoluntary  committal  of  "habitual 
drunkards"  —  a  term  which  will  be  defined  immediately  —  to  licensed 
"  retreats,"  and  for  their  detention,  care,  and  treatment  there. 

History. — An  admirable  summary  of  the  history  of  inebriate  legislation 
by  Mr.  J.  G.  Legge,  Secretary  to  the  Departmental  Commission  appointed 
in  1892  to  inquire  into  the  best  mode  of  dealing  with  habitual  drunkards, 
will  be  found  printed  in  an  appendix  to  the  evidence  taken  by  that 
Commission,  C.  7008,  i.  1893,  p.  92,  App.  vi.  See  also  "Wood  Renton  on 
Lunacy,  pp.  946-952.  Here  it  must  suffice  to  state  that  the  first  of  the 
above-mentioned  statutes  was  called  on  its  enactment  the  Habitual 
Drunkards  Act,  1879 ;  but  that  the  second  (which  made  the  Act  of  1879 
permanent)  in  deference  to  a  supposed  objection  by  patients  to  the  title 
"  Habitual  Drunkard  "  changed  the  name  to  "  Inebriates  Act,"  and  provided 
that  both  statutes  might  thenceforward  be  cited  as  the  Inebriates  Acts, 
1879  and  1888. 

Estahlishment  ofBetreais. — "  Local  authorities" — a  term  which  (see  Act  of 
1879, First  Sched.  Part  I.)  means  for  England  (a)  in  a  borough  or  city  corporate 
having  a  separate  Court  of  Quarter  Sessions,  the  justices  for  the  borough 
or  city  in  special  sessions  assembled;  (b)  elsewhere,  the  justices  for  the 
county,  riding,  or  other  place,  in  general  or  Quarter  Sessions  assembled — are 
empowered  to  grant  and  may  from  time  to  time  revoke  or  renew  licences  for 
retreats  to  any  person  or  to  two  or  more  persons  jointly  for  any  period  not 
exceeding  thirteen  months.  For  form  of  appHcation,  see  1879,  Second  Sched. 
Form  1 ;  for  form  of  licence,  see  ibid.  Form  2.  One  at  least  of  the  licensees 
must  reside  at  the  retreat  and  be  responsible  for  its  management.  A  duly- 
qualified  medical  man  is  to  be  employed  as  medical  attendant,  unless  the 
licensee,  having  his  name  on  the  medical  register,  acts  as  such  (1879, 
s.  6).  A  person  licensed  to  keep  a  house  for  the  reception  of  lunatics 
(see  article  Asylums,  vol.  i.  at  p.  385)  may  receive  a  licence  (1879,  s.  7). 
If  the  Ucensee  becomes  incapable,  the  local  authority  may  by  writing 
indorsed  upon  the  licence  transfer  it  to  another  person  (1879,  s.  8). 
Subject  to  the  approval  of  the  local  authority,  the  licensee  may  appoint 
a  deputy;  no  such  appointment,  however,  shall  authorise  the  deputy 
to  act  during  any  period  or  periods  exceeding  in  all   six  weeks   in   any 
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one  year  (1888,  s.  3).  Every  licence  is  subject  to  a  duty,  and  is 
impressed  with  a  stamp  of  £5,  and  10s,  for  every  patient  above  ten  in 
number  whom  it  is  intended  to  admit  into  the  retreat ;  and  every  renewal 
of  a  licence  is  to  be  impressed  with  a  stamp  of  the  same  amount.  These 
sums  are  Stamp  Duties,  and  all  the  statutory  law  with  reference  to  such 
duties  is  mutatis  mutandis  applicable  to  them.  The  expenses  of  the  local 
authority  in  connection  with  the  grant,  renewal,  or  transfer  of  licences  are 
to  be  borne  by  the  applicant,  and  all  fees  for  licences  or  searches,  if  any,  are  to 
be  paid  over  to  the  clerk  for  the  local  authority  (1879,  s.  14).  Twelve  retreats 
were  licensed  in  1896,  as  against  ten  in  1895,  and  two  new  retreats  were 
opened  during  the  first  half  of  1897  (17th  Eeport  of  Inspector  of  Eetreats, 
1897,  C.  8563,  p,  11). 

Committal  of  Habitual  Drunkards. — For  the  purposes  of  the  Inebriates 
Acts,  an  habitual  drunkard  is  "  a  person  who,  not  being  amenable  to  any  Juris- 
diction in  lunacy,  is  notwithstanding,  by  reason  of  habitual  intemperate 
drinking  of  intoxicating  liquor  at  times  dangerous  to  himself  or  herself  or 
others,  or  incapable  of  managing  himself  or  herself  and  his  or  her  affairs"  (1879, 
s,  3  (b)).  The  words  placed  in  italics  in  this  definition  require  a  brief 
notice.  An  inebriate  may  be  amenable  to  the  jurisdiction  in  lunacy  if  his 
inebriety  produces  such  a  degree  of  mental  infirmity  as  to  make  him,  as  a 
fairly  constant  condition,  incapable  of  managing  himself  or  his  affairs,  within 
the  meaning  of  sec.  116,  subsec.  1  {d)  of  the  Lunacy  Act,  1890  (see  article 
Lunacy,  post,  vol.  viii.).  Possibly  also,  as  the  definition  speaks  of  any,  and 
not  merely  the,  jurisdiction  in  lunacy,  the  power  of  justices  under  sec.  2  of  the 
Criminal  Lunatics  Act,  1838  (see  vol,  i.  at  p,  393),  to  deal  with  deranged 
persons  proposing  to  commit  crime  might  be  held  to  come  within  the 
definition.  Doubts  have  been  expressed  as  to  the  scope  of  the  words 
intoxicating  liquor.  It  is  tolerably  clear  from  the  use  of  the  words 
"  drinking  of  "  that  the  eating  or  smoking  of  opium,  or  the  hypodermic  injec- ' 
tion  of  morphia,  would  not  come  within  the  definition ;  and  it  is  conceived 
that  "  intoxicating  liquor  "  would  be  restricted — if  this  question  came  to  be 
determined  judicially — to  recognised  and  commonly  used  intoxicants.  One 
case  of  excessive  tea-drinking  has  been  treated  under  the  Acts  (Committee 
of  1891 ;  Answers  894-897).  As  to  the  meaning  of  incapable  of  managing,  etc., 
see  Lunacy,  post,  vol.  viii.  Any  habitual  drunkard  satisfying  the  above 
definition  may  obtain  admission  to  a  retreat  on  a  written  application  (see 
1879,  Second  Sched.  Form  3)  to  the  licensee,  stating  the  time  (the  maximiim 
period  is  twelve  months)  that  the  applicant  undertakes  to  remain  in  the 
retreat,  accompanied  by  the  statutory  declaration  of  two  persons  that  the 
applicant  is  an  habitual  drunkard,  and  having  its  signature  attested  by  two 
justices  of  the  peace,  who  have  satisfied  themselves  as  to  the  facts,  and  who 
are  required  to  state  in  part  of  the  attestation  that  the  applicant  understood 
the  nature  and  effect  of  his  application  (1879,  s,  10).  Once  committed  to  a 
retreat,  the  patient  cannot  leave  before  the  expiration  of  the  term  specified 
in  his  application,  unless  in  accordance  with  the  provisions  as  to  leave  of 
absence  or  discharge  mentioned  below  {ibid.). 

Provisions  as  to  Inspection,  Leave  of  Absence,  Discharge,  etc. — An 
Inspector  of  Eetreats,  appointed  by  the  Home  Secretary,  and  holding  office 
during  the  Home  Secretary's  pleasure  (1879,  s.  13),  is  required  to  inspect 
every  retreat  at  least  twice  a  year  (1879,  s.  15),  and  to  make  an  annual 
return  to  the  Home  Secretary,  which,  with  the  rules  made  by  the  Home 
Secretary  for  the  management  of  retreats  appended  to  it,  is  laid  before 
Parliament  (1879,  s.  16).  A  printed  copy  of  rules  purporting  to  be  the 
rules  of  a  retreat,  and  signed  by  the  Inspector  of  Eetreats,  is  evidence  of 
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such  rules  (1879,  s.  17).  The  rules  now  in  force  were  made  on  10th 
August  1888.  They  deal  in  the  main  with  details  of  management,  which 
cannot  be  entered  into  here.  But  the  following  points  are  of  practical 
importance.  When  a  patient  is  found  to  be  or  becomes  insane,  the  licensee 
is  to  give  immediate  notice  by  registered  letter  to  (a)  the  Inspector,  (&)  the 
person  bv  whom  the  last  pa}Tnent  for  the  patient  was  made,  (c)  one  of  the 
signatories  of  the  statutory  declaration  {supra),  and  {d)  the  relieving  officer  of 
the  imion  or  parish  in  which  the  retreat  is  situate  (r.  5).  A  patient  may 
not  (a)  without  written  permission  from  the  licensee  enter  any  public-house 
or  other  house  where  intoxicating  liquors  are  sold  (r.  9),  or  (6)  without 
special  written  authority  from  the  medical  attendant  take  any  intoxicat- 
ing liquor,  or  sedative,  narcotic,  or  stimulant  drug  or  preparation  (r.  10). 
" Kegidations  and  orders"  not  inconsistent  with  these  rules  are  to  be 
prepared  by  the  Ucensee  within  a  month  after  the  granting  of  the  licence, 
and  submitted  to  the  Inspector  for  approval  (r.  13).  There  are  similar 
rules  to  those  prescribed  imder  the  Lunacy  Acts  (see  XsxixyLS, passim)  as  to 
books  (r.  2),  notices  (r.  3,  and  see  1879,  ss.  11  (reception),  27  (death)), 
separation  of  sexes  (r.  6),  visits  of  friends  (r.  7),  patients'  letters  (r.  8) ;  and 
the  Act  of  1879  contains  provisions,  similar  to  those  of  the  Lunacy  Acts,  as  to 
offences  {a)  by  licensees,  any  failure  to  comply  with  or  contravention  of  the 
provisions  of  the  Act  (s.  23) ;  (h)  by  any  person  ill-treating,  et<;.,  patient, 
inducing  or  helping  him  to  escape,  or  unlawfully  supplying  him  with 
intoxicating  liquor  (1879,  s.  24);  (c)  by  any  habitual  drunkard  wilfuUy 
neglecting  or  refusing  to  comply  with  the  rules  (1879,  s.  25).  Penalties 
for  (a)  and  (6),  £20  maximum,  or  three  months'  imprisonment,  with  or 
without  hard  labour  (s.  28) ;  for  (c),  £5  maximum,  or  imprisonment  for  seven 
days,  the  period  of  imprisonment  being  excluded  in  computation  of  time 
of  detention  (1879,  s.  25).  Proceedings  are  taken  under  the  Summary 
Jurisdiction  Acts  (s.  29);  as  to  appeals,  see  1879,  s.  30,  and  vol.  i.  at 
p.  280.  Sec.  31  of  the  Act  of  1879  prescribes  a  two  years'  limitation  for 
actions.  But,  semble,  that  section  is  now  superseded  by  the  Public 
Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61,  s.  1.  An  habitual 
drunkard  may  be  released  from  a  retreat  by  a  justice's  licence  on  leave  of 
absence — two  months  in  first  instance,  but  renewable  from  time  to  time — 
to  Hve  with  any  trustworthy  and  respectable  person  named  in  the  licence 
(1879,  s.  19).  Such  absence  is  to  be  reckoned  in  the  computation  of  the 
time  of  his  detention  (s.  20).  If  he  escapes  from  such  person,  or  refuses  to 
be  restrained  from  intoxicating  liquors,  he  ipso  facto  forfeits  his  leave 
and  his  right  as  regards  computation  of  time  (1879,  s.  21),  and  may  be 
taken  back  to  the  retreat  (s.  21,  and  see  also  sec.  22  as  to  revocation 
of  leave  by  Home  Secretary  or  justice)  as  on  an  escape  from  the  retreat. 
The  formalities  prescribed  in  cases  of  escape  are  (see  1879,  s.  26),  a  sworn 
information  by  the  licensee,  and  the  issue  of  a  warrant  by  a  justice  ha^^ng 
jm-isdiction  in  the  place  or  district  where  the  habitual  drunkard  is. 
Patients  may  he  discharged  by  order  of  a  justice  (1879,  s.  12),  by  the 
Home  Secretary  on  the  recommendation  of  the  Inspector  (s.  15),  by  High 
Court  judge,  or  a  County  Court  judge  (within  whose  district  the  retreat  is 
situated),  after  report  by  person  appointed  by  him  to  inquire  into  the 
case  (s.  18). 

The  time  of  detention  in  a  retreat  is  excluded  from  the  computation  of 
the  time  specified  in  9  &  10  Vict.  c.  66,  s.  1,  by  which  no  person  is  to  be 
removed  from  a  parish  in  which  he  or  she  has  resided  for  five  or  six  years 
(1879,  s.  32);  and  persons  holding  their  estates  (being  other  than 
ecclesiastical  laenefices,  as   to  which,  see   sec.  2  of  the  Clergy  Discipline 
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Act,  1892  (55  &  56  Vict.  c.  32))  subject  to  any  condition  of  residence  do 
not  incur  any  forfeiture  through  being  detained  in  a  retreat  (1879,  s.  33). 
A  bill  for  the  amendment  of  the  Inebriates  Acts  was  introduced  into 
Parliament  in  1894,  and  further  legislation  on  the  subject  is  pending. 

[Authorities. — In  addition  to  the  authorities  mentioned  in  the  article, 
see  the  Annual  Reports  of  the  Inspector  of  Eetreats.] 


I  n  esse — in  being,  as  opposed  to  in  posse,  which  signifies  a  thing 
that  is  not  but  may  be.  A  child  en  ventre  sa  m^re  (q.v.)  is  a  thing  in  posse, 
but  in  law  is  considered  as  in  esse  for  all  purposes  which  are  for  his  benefit 
(Doe  V.  Clarke,  1795,  2  Black.  H.  399). 


Inevitable  Accident.— In  The  Virgil,  1843,  2  Eob.  W.  201, 
Dr.  Lushington,  discussing  the  meaning  of  this  term  in  connection  with  a 
collision  at  sea,  said  (p.  205)  :  "  In  my  apprehension,  an  inevitable  accident 
in  point  of  law  is  this,  namely,  that  which  the  party  charged  with  the 
offence  could  not  possibly  prevent  by  the  exercise  of  ordinary  care,  caution, 
and  maritime  skill"  This  definition  was  approved  by  the  Privy  Council  in 
The  Marpesia,  1872,  L.  R.  4  P.  G.  212  ;  by  Fry,  L.  J.,  in  The  Merchant  Prince, 
[1892]  Prob.  190,  and  by  the  same  judge  and  Lopes,  L.J.,  in  The  Schwan,  [1892] 
Prob.  432, 434.  In  the  last-mentioned  case.  Lopes,  L.  J.,  added  that  there  is  no 
distinction  as  regards  inevitable  accident  between  cases  which  occur  on 
land  and  those  which  occur  at  sea. 

The  plea  of  inevitable  accident  is  a  good  defence  to  actions  for 
negligence  and  trespass,  but  if  relied  on  it  must  be  specially  pleaded 
(Winchilsea  v.  BecMy,  1886,  2  T.  L.  R.  300). 


Inexpedient. — Sec.  25,  subsec.  1  of  the  Trustee  Act,  1893  (repro- 
ducing sec.  32  of  the  Trustee  Act,  1850),  empowers  the  High  Court  whenever 
it  is  expedient  to  appoint  a  new  trustee  or  new  trustees,  and  it  is  found 
inexpedient,  difficult,  or  impracticable  so  to  do  without  the  assistance  of  the 
Court,  to  make  an  order  appointing  a  new  trustee  or  new  trustees.  In  In  re 
Somerset,  1887,  31  Sol.  J.  559,  an  order  was  made  by  North,  J.,  under  this 
section  in  an  application  by  the  wife  and  the  other  persons  beneficially 
entitled  under  a  marriage  settlement,  which  contained  a  power  of  appointing 
new  trustees  exercisable  by  the  husband  and  wife  during  their  joint  lives, 
where  the  husband,  against  whom  the  wife  had  obtained  a  decree  of 
judicial  separation,  had  gone  to  reside  in  Australia  (see  also  In  re  Bignold, 
1872,  L.  R.  7  Ch.  223  ;  and  In  re  Lemann,  1883,  22  Ch.  D.  633). 


Infamous  Conduct. — Medical  practitioners  are  liable  to  be 
struck  off  the  register  for  conduct  which  is  infamous  in  a  professional  sense. 
See  Medical  Pkactitioner. 


Infamous  Crimes  are  defined  in  sec.  46  of  the  Larceny  Act, 
1861  (24  &  2.5  Vict.  c.  96),  with  reference  to  blackmailing  (see  Abominable 
Crime,  5.,  vol.  i.  p.  28 ;  Menaces).  Conviction  of  such  a  crime  appears  to 
disqualify  permanently  for  jury  service  unless  a  free  pardon  is  obtained 
(33  &  34  Vict.  c.  77, 8, 10).     No  crimes  now  involve  in  England  what  are  in 
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French  law  called  peines  infamuntes.  Convictions  of  treason  or  felony,  if 
followed  by  sentence  of  death  or  penal  servitude,  involve  disqualification 
(1)  to  hold  any  military,  naval,  or  civil  ofl&ce  under  the  Crown,  or  other 
public  employment  or  any  ecclesiastical  benefice,  or  any  place,  office,  or 
emolument  in  any  university,  college,  or  corporation ;  (2)  to  receive  any 
pension  or  superannuation  allowance  payable  by  the  public  or  out  of  any 
public  fund.  This  disqualification  may  be  removed  by  pardon  ^vithin  two 
months  of  conviction  or  before  the  office  vacated  is  fill^  up  ;  but  if  pardon 
is  not  obtained,  continues  imtil  the  sentence  has  been  served,  and  extends 
also  to  deprivation  of  right  to  sit  in  Parhament  or  to  exercise  any  parlia- 
mentary or  municipal  franchise  (33  &  34  Vict.  c.  23,  s.  3)  or  to  act  as 
a  juror  (33  &  34  Vict.  c.  77,  s.  10).  All  these  disqualifications  but  the 
last  are  removed  by  serving  the  sentence.  The  disqualification  as  to  juries 
can  apparently  be  got  rid  of  only  by  a  free  pardon.  But  it  is  well  to 
observe  that  service  of  a  sentence  of  penal  servitude  is  equivalent  to  free 
pardon  (9  Geo.  iv.  c.  32,  s.  3). 

Persons  convicted  of  felony  are  disqualified  to  act  as  constables  (5  &  6 
Vict.  c.  109,  s.  7),  or  to  hold  licences  for  the  sale  of  intoxicants  (3  &  4  Vict, 
c  61,  s.  7;  33  &  34  Vict.  c.  29,  s.  14;  23  &  24  Vict.  c.  27,  s.  22;  Ray  v. 
Tower  Justices,  1890,  24  Q.  B.  D.  561),  or  to  be  paid  officers  of  a  poor- 
law  authority.  The  last  disqualification  extends  to  convictions  of  fraud. 
See  Poor  Law.  And  persons  convicted  of  felony  or  misdemeanour  are  struck 
off  the  roll  or  register  of  Apothecaries,  Dentists,  Medical  PRACTmoNERS, 
Solicitors,  and  Veterinary  Surgeons. 

Conviction  of  any  crime,  followed  by  sentence  of  imprisonment  without 
the  option  of  a  fine  or  penal  ser\'itude,  disqualifies  the  offender  for  five 
years  (unless  he  gets  a  free  pardon)  from  being  elected  or  serving  as  a 
member  or  chairman  of  a  Parish  Council  or  of  a  District  Council  or  Board 
of  Guardians  (56  &  57  Vict.  c.  73,  s.  46). 

As  to  infamia  in  Eoman  public  and  private  law,  see  Greenidge's 
Infamiu,  1894. 


Infa.my. — Under  the  old  law  a  person  whose  character  was  infamous 
in  consequence  of  conviction  of  some  crime  was  deemed  incompetent  to  give 
evidence  in  any  legal  proceeding.  To  show  the  incompetency  on  this 
ground  it  was  necessary  to  prove  both  a  conviction  and  a  judgment  follow- 
ing thereon,  for  the  conviction  might  have  been  quashed  on  motion  in  arrest 
of  judgment.  This  cause  of  incompetency  was  removed  by  endurance  of 
punishment  (9  Geo.  iv.  c.  32,  s.  3),  or  by  pardon,  or  by  reversal  of  judgment ; 
and  was  entirely  abolished  by  6  &  7  Vict.  c.  85. 


Infancy.— See  INFA^^^. 


Infanticide  is  murder  or  manslaughter  according  to  the  presence 
or  absence  of  deliberation  (see  Homicide).  But  the  accused  may  be  con- 
victed of  concealment  of  birth  (see  Birth,  CoNCEAi^rENT  of).  As  to  cruelty 
causing  the  death  of  children,  see  Cruelty  to  Children.  As  to  precautions 
against  the  neglect  or  killing  of  nurse  children,  see  Baby  Farjiing.  The 
Act  there  considered  has  been  repealed  as  from  31st  December  1897  and 
re-enacted  with  amendments  by  the  Infant  Life  Protection  Act,  1897  (60 
&  61  Vict.  c.  57). 
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Precautions  against  the  risk  of  infanticide  through  insurance  of  children 
with  friendly  societies  are  provided  by  the  Friendly  Societies  Act,  1896 
(59  &  60  Vict.  c.  25,  ss.  62-67),  the  Collecting  Societies,  etc..  Act,  1896  (59 
&  60  Vict.  c.  26,  s.  13),  in  cases  where  the  assured  has  not  an  insurable 
interest,  as  defined  by  the  cases  under  14  Geo.  in.  c.  78,  in  the  life  of 
insured  child. 


Infant  Life  Protection. — The  law  on  this  subject  as  it  stood 
until  the  end  of  1897  has  been  dealt  with  under  Baby  Farming  (vol.  i. 
p.  442).  The  Infant  Life  Protection  Act,  1872,  there  dealt  with  has  been 
repealed  and  superseded  by  the  Infant  Life  Protection  Act,  1897  (60  &  61 
Vict.  c.  57),  which  came  into  force  on  1st  January  1898  (s.  19).  It  gets 
rid  of  the  system  of  registration,  and  substitutes  one  of  notice  to  the 
supervisory  authority. 

Duties  of  Recipients  of  Children  for  Gain. — Persons  who  for  hire  or 
reward  retain  or  receive  more  than  one  child  under  five  years  of  age  (of 
which  they  are  not  relatives  or  guardians)  for  the  purpose  of  nursing  or 
maintenance  apart  from  its  parents  for  a  longer  period  than  forty-eight 
hours,  must  within  the  forty-eight  hours  post  or  deliver  to  the  local 
authority  a  written  notice  of  the  fact,  stating  the  name,  age,  and  sex  of 
the  infants,  the  name  of  the  receiver  and  the  dwelling  where  the  infants 
are  kept,  and  the  name  and  address  of  the  person  from  whom  the  infants 
were  received  (ss.  2  (1)  (2),  13).  They  must  also  give  written  notice  when 
and  by  whom  a  child  specified  in  a  notice  has  been  removed  from  their  care 
(ss  2  (3),  13,  14).  Where  any  person  receives  an  infant  under  the  age  of 
two  for  a  sum  not  exceeding  £20,  paid  down  without  any  agreement  for  future 
payment,  he  must  within  forty -eight  hours  post  or  deliver  written  notice 
of  the  fact  to  the  local  authority,  on  pain  of  forfeiting  the  whole  or  part  of 
the  sum  paid,  which  is  to  be  applied  as  a  Court  of  summary  jurisdiction 
may  direct.  The  Court  may,  if  necessary,  order  the  transfer  of  the  child  to 
a  place  or  a  workhouse,  or  "  a  place  of  safety,"  i.e.  any  suitable  place,  the 
occupier  whereof  is  willing  to  receive  the  child  (ss.  5,  15). 

Duties  of  Local  Authority. — The  local  authorities  in  England  for  the 
purposes  of  the  Act  are,  in  the  city  of  London,  the  Common  Council,  in 
the  rest  of  the  county  the  County  Council,  and  elsewhere  the  Board  of 
Guardians  (s.  15,  sched.). 

It  is  the  duty  of  the  local  authority  to  inquire  as  to  any  cases  of  the 
receipt  of  infants  of  which  they  ought  to  have  notice  under  the  Act  (s.  3  (1)), 
and  they  may  appoint,  singly,  or  in  combination  with  other  authorities, 
inspectors,  who  may  (1)  inspect  infants  as  to  whom  notice  has  been 
received,  and  the  dwellings  in  which  they  are  kept ;  (2)  under  search- 
warrant  from  justices,  enter  any  premises  to  which  they  are  refused 
admittance,  or  in  which  they  have  reason  to  believe  infants  are  being  kept 
in  contravention  of  the  Act. 

The  local  authority  on  receipt  of  a  notice  must  fix  the  number  of 
infants  under  five  years  which  may  be  retained  or  received  in  a  dwelling 
as  to  which  a  notice  has  been  received  (s.  4),  and  must  give  public  notice 
of  the  provisions  of  the  Act  by  publishing  an  abstract  in  the  manner 
directed  by  a  Secretary  of  State  (s.  6,  St.  R.  &  0.,  1897,  No.  826). 

The  local  authority  may,  on  the  application  of  an  inspector  or 
officer  appointed  for  the  purposes  of  the  Act,  order  the  removal  of 
any  infant  improperly  kept  to  a  "place  of  safety"  (ss.  7,  15)  or  a 
workhouse. 
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The  following  persons  are  prohibited  from  receiving  infants  under  the 
Act,  save  by  express  sanction  of  the  local  authority : — 

(«)  Persons  from  whose  care  an  infant  has  been  removed  under  sec.  7. 

(b)  Persons  competed  of  an  offence  under  the  Prevention  of  Cruelty  to 
and  Protection  of  Children  Acts,  i.e.  apparently  those  in  force  before  57  and 
58  Vict.  c.  41,  as  well  as  that  Act  and  its  amendments  (s.  7  (4)). 

Notice  of  the  death  of  an  infant  within  the  Act  must  be  given  to  the 
coroner  within  twenty-fours  of  the  death  (s.  8). 

Offences. — The  Act  creates  the  following  offences,  all  to  be  prosecuted 
under  the  Summary  Jurisdiction  Acts,  and  all,  save  as  otherwise  stated, 
punishable  by  penalty  not  exceeding  £5,  or  imprisonment  for  not  over  six 
months  (ss.  9,  11).  The  term  of  imprisonment  entitles  accused  to  elect 
for  trial  on  indictment  (42  and  43  Vict.  c.  49,  s.  17),  and  the  amoimt  of  the 
fine  gives  an  appeal  to  Quarter  Sessions  (42  &  43  Vict.  c.  49,  s.  32) : — 

(1)  Failure  to  give  the  prescribed  notice  (s.  2  (4)). 

(2)  Knowingly  or  wilfully  making,  or  causing  or  procuring  the  making, 
of  a  false  statement  in  the  notice  (s.  2  (4)). 

(3)  Eef using  to  admit  local  officers  to  inspect  infants  or  dwellings,  or 
obstructing  execution  of  a  search-warrant  (s.  3  (6)  (7)). 

(4)  Keeping  more  children  under  five  than  the  local  authority  allows 

(5)  Eetaining  or  receiving  a  child  by  a  person  disqualified  to  retain  or 
receive  (s.  7  (4)). 

(6)  Failure  to  give  prescribed  notice  of  death  to  the  coroner  (s.  8). 
Fxpenses. — Penalties  recovered  under  the  Act  go  to  the  local  authority, 

and  the  expenses  of  its  enforcement  are  paid  out  of  the  poor-rate,  except  in 
the  county  and  city  of  London  (ss.  10, 12,  sched.). 

Exceptions. — The  Act  does  not  apply  to  relatives  or  guardians  of  an 
infant  under  five  (whether  legitimate  or  not),  nor  to  children  boarded  out 
under  the  Poor  Law  Acts  or  Orders,  nor  to  hospitals,  convalescent  homes, 
or  institutions  established  for  the  protection  and  care  of  infants,  and 
conducted  in  good  faith  for  religious  or  charitable  purposes  (ss.  14,  15). 


Infants. 
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I.  Introduction. 

Upon  attaining  twenty-one  years  of  age  a  person  is  said  to  "  attain  fidl 
age  "  or  "  attain  his  or  her  majority."  Until  the  attainment  of  that  age  a 
man  or  woman  is  an  infant  or  minor  and  the  period  between  birth  and  the 
attainment  of  fidl  age  is  the  period  of  infancy  or  minority. 

The  day  of  a  peraon's  birth  is  included  in  computing  his  age,  and  the 
last  day  of  the  twenty-first  year  of  his  age  is  in  law  the  day  on  which  he 
attains  his  majority.  This  rule,  coupled  with  the  rule  that  the  law  does 
not  generally  recognise  fractions  of  a  day  (fractionem  diei  non  recipit  lex), 
leads  to  the  singular  result  that  a  man  may,  according  to  legal  computation, 
attain  twenty-one  years  of  age  nearly  two  days  before  he  has  actually  com- 
pleted twenty -one  years.     Thus,  if  X.  be  bom  on  the  5th  November  1897, 
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just  before  midnight,  that  day  is  to  be  included ;  if  he  die  on .  the  4th 
November  1918,  though  only  a  few  minutes  after  midnight,  he  will  in  the 
eye  of  the  law  have  ceased  to  be  an  infant  at  the  time  of  his  death  ;  for  he 
will  attain  twenty-one  years  of  age  at  the  first  instant  of  the  4th  November 
1918,  although  nearly  forty-eight  hours  will  then  be  wanting  actually  to 
complete  twenty-one  years  from  the  instant  of  his  birth  {Anony7nous  case, 
cited  by  Holt,  L.C.J.,  1  Eaym.  (Ld.)  480). 

For  legal  purposes  the  period  of  infancy  is  mainly  important  with 
respect  to  the  disabilities  to  which  infants  are  subject ;  but  it  is  also  attended 
with  certain  privileges,  which  exempt  infants  from  the  performance  of 
duties  obligatory  upon  persons  of  full  age  and  from  amenability  to  criminal 
proceedings. 

II.  Criminal  Law. 

In  order  that  an  act  or  default  may  amount  to  a  crime  and  be  punishable 
accordingly,  it  must,  in  addition  to  satisfying  all  other  conditions  of  crimin- 
ality, be  done  or  made  by  a  person  of  competent  age.  It  is  said  that  in 
some  misdemeanours  which  consist  in  mere  non-feasance,  that  is  to  say  in  the 
failure  to  discharge  some  active  duty  imposed  upon  the  defendant  by  law, 
an  infant  is  exempt  from  liability,  for  the  infant  "  not  having  the  command 
of  his  fortune  till  twenty-one  wants  the  capacity  to  do  those  things  which 
the  law  requires  "  (Black.  Com.  bk.  iv.  ch.  2).  In  such  cases  the  period  of 
immunity  corresponds  with  the  period  of  infancy.  But  it  would  seem  that 
where  an  infant  landowner  is  charged  with  the  repair  of  a  bridge  ratione 
tenurce,  infancy  would  not  exempt  him,  if  there  were  no  other  person  against 
whom  performance  of  the  repairs  could  be  enforced  (E.  v.  Sutton,  1835,  3 
Ad.  &  E.  597).  It  would  thus  seem  that  the  doctrine  of  the  immunity  of 
infants  from  criminal  liability  in  cases  of  mere  non-feasance  is  not  very 
clearly  defined.  Putting  these  very  exceptional  cases  on  one  side,  infancy 
is  not  the  criterion  of  criminal  responsibility.  The  fact  tliat  the  accused 
person  is  under  the  age  of  twenty-one  years  is  irrevelant  to  the  question  of 
his  amenability  to  punishment.  The  criminal  law  has  special  rules  upon 
the  subject. 

Under  the  age  of  seven,  a  child  is  not  criminally  responsible  for  his  actions  ; 
for  until  he  reaches  that  age  he  is  presumed  to  be  doli  incapax,  and  the  law 
will  not  receive  evidence  to  rebut  this  presumption.  From  seven  to  fourteen , 
according  to  the  books,  he  is  still  primd  facie  deemed  by  law  to  be  doli 
incapax ;  but  this  presumption,  it  is  laid  down,  may  be  rebutted  by  strong 
and  pregnant  evidence  of  a  mischievous  discretion,  for  the  capacity  to  do 
evil  and  contract  guilt  is  not  so,  much  measured  by  years  and  days  as  by 
the  strength  of  the  delinquent's  understanding  and  judgment  (Black.  Com. 
bk.  iv.  ch.  2)  ;  accordingly  it  is  said,  malitia  supplet  wtatem.  This  presumption 
of  incapacity,  however,  though  well  established  in  theory,  has  little,  if  any, 
practical  operation ;  children  of  average  intelligence  under  fourteen  years 
of  age  being  generally,  if  not  universally,  dealt  with  in  the  same  manner  as 
young  persons  over  that  age,  due  allowance  being  made,  as  to  children  and 
young  persons  whether  under  or  over  that  age,  in  respect  of  their  tender 
years  and  inexperience,  wherever  their  knowledge,  intention,  malice,  or 
other  state  of  the  mind  is  material  to  be  taken  into  consideration,  and  due 
regard  being  had  to  the  youth  of  the  offender  in  awarding  punishment. 
There  is  one  important  exception  to  the*rule  which  is  grounded  upon  pre- 
sumed physical  reasons.  A  boy  under  the  age  of  fourteen  years  cannot  be 
convicted  of  rape,  or  of  any  similar  offence,  as  a  principal  in  the  first  degree, 
the  law  conclusively  presuming  that  he  is  physically  incapable  of  perform- 
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ing  the  act  (1  Hale,  631).  He  may,  however,  be  guilty  of  any  such  offence 
as  an  accessory  or  as  a  principal  in  the  second  degree  (1  Hale,  639).  A  boy 
under  fourteen,  indicted  under  sec.  4  of  the  Criminal  Law  Amendment  Act, 
1885  (48  &  49  Vict.  c.  69),  for  ha\-ing  had  carnal  knowledge  of  a  girl 
under  thirteen,  though  entitled  to  be  acquitted  of  the  felony,  was  held  to 
have  been  properly  convicted  imder  sec.  9  of  that  Act,  of  an  indecent 
assault  {B.  v.   Williams,  [1893]  1  Q.  B.  320). 

There  are,  moreover,  certain  oflences  created  by  statute,  which,  according 
to  the  express  terms  of  the  statutes  creating  them,  are  only  capable  of  being 
committed  by  persons  above  a  certain  age.  One  of  these  must  suffice  as  an 
example.  By  the  Prevention  of  Cruelty  to  Children  Act,  1894  (57  &  58 
Vict.  c.  41),  s.  1,  it  is  a  misdemeanour  for  any  person  orer  the  age  of  sixteen 
years  who  has  the  custody,  charge,  or  care  of  any  child  under  the  age  of 
sixteen  years  wilfully  to  ill-treat  such  child.  With  reference  to  criminal 
law  and  procedure,  children  and  young  persons  are  dealt  with  in  many 
respects  differently  from  adults.  Thus,  under  the  Simimary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49),  "children"  under  twelve  years  of  age 
(s.  49)  may  be  dealt  with  summarily  under  certain  conditions,  in  respect  of 
any  indictable  offence  other  than  homicide  (s.  10) ;  and  similarly  "  young 
persons "  of  the  age  of  twelve  years  but  under  the  age  of  sixteen  years 
(s.  49)  may  with  their  consent  under  certaiu  conditions  be  dealt  with  sum- 
marily, in  respect  of  the  offences  specified  in  the  First  Schedule  to  the  Act. 

By  the  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  the  Malicious 
Damage  Act,  1861  (24  &  25  Vict.  c.  97),  and  the  Offences  against 
the  Person  Act,  1861  (24  &  25  Vict.  c.  100),  whipping  may  be  inflicted 
for  a  variety  of  specified  offences  on  males  under  the  age  of  sixteen, 
and  in  one  case  (Larceny  Act,  1861,  s.  101)  on  males  imder  the  age  of 
eighteen.  "  Children  "  and  "  young  persons,"  when  dealt  with  summarily 
under  the  Summary  Jurisdiction  Act,  1879,  may  be  sentenced  to  be  whipped 
with  a  birch  rod.  "  Youthful  offenders,"  apparently  less  than  sixteen  but 
not  less  than  twelve  years  of  age,  if  proved  to  have  been  previously  con- 
victed of  any  offence  punishable  with  penal  servitude  or  imprisonment,  may 
be  sent  to  a  reformatorv  school  (the  Reformatory  Schools  Acts,  1866  and 
1893,  29  &  30  Vict.  c.  117,  and  56  &  57  Vict.  c.  48).  See  Eeformatory 
Schools. 

Children  apparently  under  the  age  of  twelve  charged  with  offences 
punishable  by  imprisonment  or  a  less  punishment,  but  not  having  been 
previously  convicted  of  felony,  may  be  sent  to  an  industrial  school  (the 
Industrial  Schools  Act,  1866,  29  &  30  Vict.  c.  118,  s.  15),  and  so  may 
children  apparently  under  the  age  of  fourteen  imder  the  circumstances 
specified  in  sec.  14  of  that  Act,  as  amended  by  the  Prevention  of  Crimes 
Act,  1871  (34  &  35  Vict.  c.  112,  s.  14),  and  by  the  Industrial  Schools  Act, 
1880  (43  &  44  Vict.  c.  15).    See  Industrial  School. 

Youthful  offenders  are  frequently  leniently  dealt  with  under  the  pro- 
visions of  the  First  Offenders  Act,  1887  (50  &  51  Vict.  c.  25),  but  the 
provisions  of  that  Act  are  not  limited  to  persons  under  any  particular  age. 
Children  and  young  persons  are  specially  protected  by  the  criminal  law  by 
virtue  of  nimierous  enactments  scattered  throughout  the  statute-book,  but 
these  belong  for  the  most  part  to  subjects  specially  dealt  with  in  other  parts  of 
this  work.  It  is  not  proposed  to  attempt  any  complete  enumeration  of  them 
in  this  place  :  but  amongst  the  most  important  are  the  Prevention  of  Cruelty 
to  Children  Act,  1894  (57  &  58  Vict.  c.  41);  the  Children's  Dangerous  Per- 
formances Act,  1897  (60  &  61  Vict.  c.  52) ;  the  Criminal  Law  Amendment 
Act,  1885  (48  &  49  Vict.  c.  69);  the  Offences  against  the  Person  Act,  1861 
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(24  &  25  Vict.  c.  100),  ss.  26,  27,  43,  50,  51,  53,  54,  55,  56,  60,  73 ;  the 
Infant  Life  Protection  Act,  1897  (60  &  61  Vict.  c.  57);  the  Betting  and 
Loans  (Infants)  Act,  1892  (55  Vict.  c.  4).  It  may  be  noted  that  an  infant 
may  be  convicted  of  larceny  as  a  bailee  (B.  v.  Macdonald,  1885,  15 
Q.  B.  D.  323). 

III.  Civil  Injuries. 

Speaking  generally,  infancy  is  no  protection  against  a  claim  founded 
upon  a  civil  injury  or  tort  committed  by  an  infant  defendant.  For 
instance,  if  a  child  of  tender  years  throw  a  stone  and  break  a  window, 
the  person  aggrieved  is  entitled  to  sue  that  child  and  recover  damages. 
The  plaintiff  might  experience  a  difficulty  in  such  a  case  in  recovering 
the  fruits  of  his  verdict,  if  the  infant  defendant  were  not  possessed 
of  property  available  for  execution ;  but  this  difficulty  is  not  peculiar 
to  actions  against  infant  defendants.  In  those  cases  of  tort,  how- 
ever, in  which  intention,  knowledge,  malice,  or  some  other  condition  of  the 
mind  of  the  wrong-doer  forms  an  essential  ingredient  of  the  civil  injury 
complained  of,  extreme  youth  may  afford  a  defence  which  would  not  be 
open  to  an  adult  wrong-doer,  or  to  an  infant  wrong-doer  of  a  more  advanced 
age.  Many  cases  might  easily  be  put  in  which  it  would  be  absurd  to 
impute  knowledge,  intention,  or  malice  to  a  very  young  child,  though  such 
knowledge,  intention,  or  malice  would  be  readily  imputable  to  an  adult. 
Infants  are  liable  for  wrongs  of  omission  as  well  as  for  wrongs  of  commission ; 
and  with  respect  to  wrongs  of  omission  probably  no  better  criterion  of 
liability  can  be  suggested  than  the  homely  one,  "  Was  he  old  enough  to 
know  better?" 

In  cases  where  the  injury  complained  of  is  failure  on  the  part  of  the 
infant  defendant  to  exercise  due  care,  and  in  which  the  happening  of 
actual  damage  to  the  plaintiff,  consequent  upon  such  failure,  is  an  ingredient 
in  the  cause  of  action,  it  would  probably  be  true  to  say  that  an  infant  might 
in  many  cases  escape  liability  where  an  adult  would  be  fixed  with  liability, 
upon  the  ground  that  by  reason  of  his  tender  years  he  did  not  foresee,  and 
could  not  be  expected  to  foresee,  the  consequences  which  in  fact  resulted 
from  his  negligence.  The  writer  is  not  aware  of  any  case  in  which  this 
question  has  been  adequately  discussed.  The  cases  which  have  arisen  in 
which  the  negUgence  of  children  has  been  considered  fall  into  three  classes, 
viz. — (1)  where  an  adult  defendant  has  been  sued  for  damages  for  an  injury 
caused  directly  by  the  neghgence  of  a  child,  but  indirectly  by  his  own 
negligence ;  (2)  where  a  child  plaintiff  has  been  met  with  the  defence  of  his 
own  contributory  negligence  ;  (3)  where  a  child  plaintiff  has  been  met  with 
the  defence  of  contributory  negligence  on  the  part  of  the  person  under 
whose  care  the  plaintiff  was.  Dixon  v.  Bell  (1816,  5  M.  &  S.  198  ;  17  R  K. 
308),  in  which  the  defendant,  being  possessed  of  a  loaded  gun,  sent  a 
young  girl  to  fetch  it,  with  directions  to  take  the  priming  out,  and  the  girl 
carelessly  discharged  the  gun  at  the  plaintiff,  affords  a  sufficient  illustration 
of  the  first  class  of  cases.  The  defendant  was  held  liable.  The  second  and 
third  classes  belong  more  properly  to  our  present  subject. 

Lynch  v.  Nurdin  (1841,  Q.  B.  29)  is  the  type  of  the  second  class,  and  the 
leading  authority.  In  that  case  the  defendant  negligently  left  a  cart 
unattended ;  the  plaintiff,  a  child  of  seven,  got  upon  the  cart  in  play ; 
another  child  incautiously  led  the  horse  on,  and  the  plaintiff  was  thereby 
thrown  down  and  injured.  It  was  held  that  the  plaintiff  was  entitled  to 
recover,  upon  the  ground  (as  explained  by  Parke,  B.,  in  Lygo  v.  Newhould, 
1854,  9  Ex,  Kep.  302)  that  the  plaintiff  had  taken  as  much  care  as  could 
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be  expected  from  a  child  of  tender  years ;  in  short,  that  the  plaintifiF  was 
blameless,  not  being  old  enough  to  know  better.  Here  again,  therefore, 
the  question  "  "Was  the  child  old  enough  to  know  better  ?  "  would  seem  to 
afford  the  criterion  of  liabihty.  If  he  was  old  enough  to  know  better,  any 
contributory  negligence  on  his  part  must  have  the  same  effect  attributed  to 
it  as  if  he  were  adult.  It  may  be  observed  that  the  mere  fact  of  an  accident 
happening  to  a  very  young  child  will  not  raise  a  presumption  of  negligence, 
any  more  than  in  the  case  of  an  adult  {Singleton  v.  The  Eastern  Counties 
Ricy.  Co.,  1859, 7  C.  B.  X.  S.  287  ;  Williams  v.  Great  Western  Ewy.  Co.,  1874, 
L.  R.  9  Ex.  157,  in  which  last-mentioned  ease  negligence  on  the  part  of  the 
defendants  was  established). 

The  third  class  of  cases,  lieing  cases  where  a  child  plaintiff  has  been  met 
with  the  defence  that  the  injury  complained  of  was  brought  about  by  the 
negUgence  of  the  person  having  charge  of  him  at  the  time,  have  been  greatly 
compHcated  and  obscured  by  the  application  to  them  of  the  exploded 
doctrine  of  identification  {Mills  v.  Armstrong,  1883,  13  App.  Cas.  1).  The 
true  principle  is  now  recognised  to  be  that  where  a  child  plaintiff"  of 
tender  years,  in  the  custody  of  an  adult,  sustains  an  injury  under  circum- 
stances tending  to  prove  negligence  on  the  part  of  the  defendant,  and  also 
contributory  negligence  on  the  part  of  such  adult,  the  defendant  will  not 
be  liable  to  the  plaintiff"  if  the  negligence  of  such  adult  alone  was  the 
proximate  cause  of  the  injury.  Therefore,  if  the  adult  who  had  charge  of 
the  plaintiff"  could,  by  such  reasonable  dihgence  as  is  incumbent  upon  persons 
having  the  care  of  young  children,  have  avoided  the  consequences  of  the 
defendant's  neghgence,  the  plaintiff  is  not  entitled  to  recover ;  and  this  not 
because  the  adult's  negUgence  is  imputed  to  the  plaintiff"  upon  any  doctrine 
of  identification,  hut  because  the  plaintiff  fails  to  establish  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of  the  injury.  In  such  a  case  the 
injury  is  caused,  not  by  the  negligence  of  the  defendant,  but  by  something 
else  for  which  the  defendant  is  not  responsible,  and  which  he  had  no  reason 
to  anticipate  (Pollock  on  Torts,  4th  ed.,  p.  425).  Of  course,  if  the  child 
plaintiff'  can  establish  in  such  a  case  that,  notwithstanding  the  contributory 
negligence  of  the  adult  under  whose  care  he  was,  the  defendant,  by  the 
exercise  of  reasonable  care,  could  nevertheless  have  avoided  the  accident, 
he  will  be  entitled  to  recover  {Radley  v.  London  and  North-  Western  Eu-y.  Co., 
1876,  1  App.  Cas.  754).  There  are  authorities  in  the  United  States  to  the 
effect  that  a  child  plaintiff  may  be  debarred  from  recovering  damages  for 
an  injury  caused  by  negUgence  of  the  defendant,  on  the  ground  of  negligence 
in  the  adult  person  under  whose  charge  the  plaintiff"  was,  in  aUowing  hini  to 
go  alone  (Holmes,  Common  Law,  128) ;  but  the  cases  are  not  consistent 
(Pollock,  Toiis,  4th  ed.,  427),  and  this  doctrine  is  not  likely  to  meet  with 
acceptance  in  this  country. 

With  reference  to  the  second  class  of  cases,  it  is  to  be  observed  that  the 
doctrine  of  Lynch  v.  Nurdin  {vM  snpra)  has  not  been  universally  received. 
Hughes  v.  Ma^Jie,  1863,  33  L.  J.  Ex.  177,  and  Maugan  v.  Atterton,  1866, 
L.  E.  1  Ex.  239,  are  decisions  which  are  in  conflict  with  it.  In  the  former 
case  the  defendants  placed  the  shutter  of  their  cellar  against  the  wall  of  a 
pubUc  street,  and  the  dress  of  a  child,  who  was  playing  in  the  street  and 
jumping  off"  the  shutter,  caught  the  corner  of  the  shutter,  which  fell  upon 
and  injured  him.  It  was  ruled  that  the  defendants  were  not  Uable  to  the 
chUd,  on  the  ground  that  an  adult  could  not  have  maintained  an  action, 
and  that  the  fact  that  the  plaintiff"  was  a  child  of  tender  years  made  no 
diffierence.  In  the  latter,  the  defendant  had  exposed  ia  a  street,  without 
superintendence,  a  machine  for  crushing  oilcake,  and  the  plaintiff",  a  child  of 
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four,  was  passing  with  his  brother,  aged  seven,  and,  by  the  direction  of  his 
brother,  put  his  fingers  into  the  cogs,  and  got  them  crushed.  The  defendant 
was  held  not  liable.  It  is  conceived  that  the  doctrine  of  Lynch  v. 
Nurdin  is  the  more  sound,  and  will  probably  prevail  over  that  of  the  two 
cases  last  mentioned.  The  recent  case  of  Fcnna  v.  Clare,  [1895]  1  Q.  B.  199, 
may  be  noticed,  in  which  a  little  girl,  aged  five,  hurt  herself  by  climbing 
upon  a  low  wall  adjoining  a  highway,  having  a  row  of  spikes  on  the  top, 
and  was  held  entitled  to  recover. 

In  that  class  of  cases  in  which,  under  the  old  system  of  pleading,  it  was 
optional  to  sue  in  contract  or  in  tort,  the  rule  is  that  a  contract  cannot  be 
converted  into  a  tort  in  order  to  fix  an  infant  with  liability  {Jennings  v. 
BuTidall,  1799,  8  T.  E.  335  ;  4  E.  E.  680  ;  Fairhurst  v.  Liverpool  Adelphi  Loan 
Association,  1854,  9  Ex.  Eep.  422).  Thus  no  action  lies  against  an  infant  for 
fraudulently  representing  himself  as  of  full  age,  and  thereby  inducing  a  person 
to  contract  with  him  {Johnson  v.  Pie,  1666,  1  Sid.  258  ;  Slikeman  v.  Dawson, 
1847,  1  De  G.  &  Sm.  90,  113).  "But  where  an  infant  commits  a  wrong  of 
which  a  contract,  or  the  obtaining  of  something  under  a  contract,  is  the 
occasion,  but  only  the  occasion,  he  is  liable  "  (Pollock,  Torts,  4th  ed.,  p.  50). 
This  proposition  is  well  illustrated  by  Burnard  v.  Haggis,  1863, 32  L.  J.  C.  P. 
189.  In  that  case  the  defendant,  an  infant,  hired  a  horse  for  a  ride  on  the 
road,  the  owner  expressly  refusing  to  allow  the  horse  to  be  used  for  jump- 
ing. The  defendant,  however,  lent  the  horse  to  a  friend,  who  rode  it  with 
the  defendant's  permission  across  the  fields,  and  at  fences,  in  endeavouring 
to  jump  which  the  horse  was  injured ;  and  it  was  held  that  this  was  an 
actionable  wrong,  independent  of  the  contract,  and  that  therefore  the 
defendant  was  liable,  notwithstanding  his  infancy.  An  infant  to  whom 
chattels  are  bailed  for  a  certain  purpose  could  not,  of  course,  plead  infancy 
in  an  action  of  detinue  brought  against  him  to  recover  them  back.  (See 
Burton  v.  Levey,  90  L.  T.  Jo.  283.) 

IV.  Capacities  and  Disabilities  of  Infants. 

An  infant,  when  of  the  age  of  discretion,  is  deemed  capable  of  exercising 
such  offices  as  require  only  skill  and  discretion,  and  do  not  concern  the 
administration  of  justice.  Thus  it  is  said  that  he  can  fill  the  offices  of  park- 
keeper,  gaoler,  or  forester,  either  by  himself  or  by  deputy  (Bac.  Abr. 
"  Infancy  "  (E)).  He  may  serve  in  the  Queen's  forces,  either  as  an  officer  or  in 
the  ranks.  He  may  be  lord  of  a  manor,  and  as  such  make  a  grant  of  copy- 
hold land ;  for  he  is  but  as  an  instrument  in  making  the  grant  {Swaynes 
case,  1609,  3  Eep.  63).  An'infant  may  be  appointed  as  agent,  and  in  that 
capacity  has  the  ordinary  authority  of  an  agent  to  bind  his  principal 
(Bac.  Abr.  "Authority  "  (B) ;  Story,  Agency, s.  7).  He  may  be  a  private  attorney 
to  deliver  seisin,  for  livery  of  seisin  is  only  a  ministerial  act  {Co.  Litt.  52  a). 
He  is  entitled  to  fill  an  office  which  is  purely  ministerial,  and  on  this  ground 
an  appointment  of  an  infant  as  clerk  of  the  peace  has  in  Ireland  been  held 
to  be  valid  {Crosbie  v.  Hurley,  1833,  Al.  &  Nap.  431). 

An  infant  cannot  fill  an  office  of  public  or  pecuniary  trust,  nor,  generally 
speaking,  one  that  requires  knowledge,  experience,  and  judgment  {Claridge 
V.  Bvelyn,  1821,  5  Barn.  &  Aid.  81;  24  E.  E.  289 ;  Bac.  Abr.  "Infancy"  (E); 
Eversley,  Domestic  Belations,  2nd  ed.,  p.  713).  Thus  he  cannot  be  a  sheriffs 
officer  or  baiUff  {Cuckson  v.  Winter,  1828,  2  Moo.  &  E.  313),  a  receiver  {Co. 
Litt  172  a),  a  guardian  (Vin.  Abr.  "  Guardian  "),  or  an  attorney  to  carry  on 
a  suit  {Co.  Litt.  128  a). 

An  infant  may  not  be  a  deacon  or  priest  (13  Eliz.  c.  12 ;  44  Geo.  ill. 
c.  43).     He  cannot  be  enrolled  as  a  burgess,  nor  hold  the  office  of  town 
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councillor,  bui-gess,  or  mavor  (45  &  46  Yict.  c.  50,  ss.  9  (2)  a,  11  (2)  a, 
14  (3)).  He  is  not  entitled  to  sit  as,  or  vote  for,  a  member  of  the  House  of 
Commons,  nor,  if  a  peer,  can  he  take  his  seat  in  the  House  of  Lords  (7  Will. 
&  Mary,  c.  25,  s.  8 ;  Standing  Order  of  the  House  of  Lords,  22nd  May  1686. 
See  Anson,  Law  of  the  Constitution,  Part  I.  pp.  76,  118,  211). 

An  infant  cannot  be  a  juror  (6  Geo.  iv.  c.  50,  s.  1),  but  he  may,  of  course, 
be  a  witness,  if  he  can  understand  the  nature  of  an  oath.  Li  cases  under 
sec.  4  of  the  Criminal  Law  Amendment  Act,  1885,  the  unsworn  evidence  of 
a  child  too  young  to  understand  an  oath  may  be  received,  if  the  child  be 
sutficiently  inteUigent  to  justify  the  reception  of  its  evidence,  and  under- 
stand the  duty  of  speaking  the  truth. 

An  infant  who  has  reached  the  age  of  fom-teen  if  a  male,  or  twelve  if  a 
female,  can  contract  a  valid  maniage.  A  marriage  where  either  party  is 
below  the  age  of  consent  is  not  void.  It  remains  good  if,  when  both  parties 
are  of  the  age  of  consent,  they  so  agree  (Bac.  Ahr.  "  Infancy  "  (A)). 

An  infant  may  be  a  shareholder  in  a  company,  though  on  attaining  his 
majority  he  may  repudiate  his  shares  {In  re  Laxon  &  Co.,  [1892]  3  Ch.  555) ; 
but  a  company  may  refuse  to  accept  an  infant  as  a  shareholder  (Sym&ns' 
case,  1870,  L.  E.  5  Ch.  298),  and  after  a  transfer  of  shares  to  an  infant,  in 
the  case  of  a  winding-up  while  the  transferee  remains  an  infant  the 
transferor  is  hable  as  a  contributory  {Cappon's  case,  1868,  L.  E.  3  Ch.  458). 
An  infant  can  be  appointed  a  trustee ;  but  he  is  considered  to  be  wanting 
in  capacity  to  execute  any  trust  which  requires  the  exercise  of  discretion 
{King  v.  Bellxyrd,  1863,  1  H.  &  M.  343).  The  Court  will,  on  this  ground, 
appoint  a  new  trustee  in  his  place,  and  make  a  vesting  order  in  respect  of 
the  trust  property  (Trustee  Act,  1893,  ss.  25,  26,  35 ;  In  re  Porters  Trusts, 
1856,  25  L.  J.  Ch.  482)  ;  but  the  appointment  should  be  without  prejudice 
to  any  apphcation  by  the  infant  to  be  restored  to  the  trusteesliip  on  his 
coming  of  age  (/ri  re  Shelmordine,  1864,  33  L.  J.  Ch.  475). 

An  infant  trustee  cannot  be  made  liable  for  a  breach  of  trust  as  such, 
unless  the  breach  is  a  continuing  one,  and  he  acquiesces  in  it  after  he  comes 
of  age  {HiTidmarsh  v.  Southgatc,  1827,  3  Euss.  324;  27  E.  E.  81).  There 
may,  however,  be  circumstances  where  an  infant  trustee  is  Uable  for  moneys 
received  by  hmi,  as  where  liis  conduct  has  been  fraudulent ;  and  an  inquii} 
may  be  ordered  as  to  the  trust  moneys  received  by  an  infant  trustee  {In  re 
Games,  1885,  31  Ch.  D.  147 ;  Lewin  on  Trusts,  9th  ed.,  p.  38). 

An  infant  may  present  to  a  living  of  which  he  is  the  patron  {Co.  Litt. 
89  a).  The  reason  given  is  that  there  can  be  no  inconvenience,  because  the 
bishop  is  to  judge  of  the  clerk's  qualifications  {Hcarle  v.  Grreenbank,  1749, 
3  Atk.  710). 

When,  in  the  reign  of  Henry  vni.,  the  right  was  given  to  devise  land 
held  in  fee-simple,  the  privilege  was  expressly  withheld  from  infants  (32 
Hen.  vm.  c.  1 ;  34  Hen.  viii.  c.  5).  The  Ecclesiastical  Courts  used  to  grant 
probate  of  wills  of  personaltv  made  by  males  at  the  age  of  fourteen  or 
females  at  the  age  of  twelve  (Bac.  Abr.  "  Wills  "  (B)).  The  Wills  Act,  1837, 
however,  declares  that  no  will  made  on  or  after  the  1st  of  January  1838 
by  any  person  under  the  age  of  twenty-one  shall  be  vaHd  (7  Will.  it.  and 
1  Vict.  c.  26,  s.  7);  but  by  sec.  11,  soldiers  in  actual  mihtary  service  or 
mariners  at  sea  may  dispose  of  their  personal  property  as  they  might  have 
done  before  the  Act. 

Sec.  8  of  the  Act  which  abolished  feudal  tenures  (12  Car.  ii.  c.  24)  gave 
an  infant  father  the  right  to  appoint  a  guardian  to  his  children  by  deed 
or  will.  As  the  will  of  an  infant  is  now  invahd,  such  an  appointment 
can  now  only  be  made  by  deed. 
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The  appointment  of  an  infant  as  executor,  however  young  he  may  be,  is 
not  invalid  (Williams,  Executors,  9th  ed.,  vol.  i.  p.  184).  Formerly  he  was 
considered  capable  of  exercising  the  office  on  attaining  the  age  of  seventeen 
{ibid.  p.  185  n.  (g)).  The  Statute  38  Geo.  in.  c.  87,  s.  6,  however,  enacted 
that  probate  of  a  will  cannot  be  granted  to  a  sole  executor  until  he  reaches 
the  age  of  twenty-one,  and  that  for  the  period  of  his  minority,  administra- 
tion cum  testamento  annexo  shall  be  granted  to  his  guardian  or  to  such  other 
person  as  the  Court  shall  think  fit.  When  there  are  two  or  more  executors, 
and  one  is  of  full  age,  administration  durante  minoritate  ought  not  to  be 
granted,  as  the  executor  who  is  of  full  age  can  execute  the  will  {ihid.  p.  185). 

An  infant  executor  is  not  liable  for  devastavit  committed  by  himself  or 
his  co-executor ;  nor  if  he  be  an  executor  dc  son  tort  is  he  liable,  if  he  waste 
assets  which  have  come  into  his  hands  (Whitmore  v.  Veld,  1685,  1  Yern. 
,".28 ;  Hindmarsh  v.  Southgate,  1827,  3  Knss.  324 ;  27  R.  E.  81 ;  Stott  v. 
Meanoak,  1862,  31  L.  J.  Ch.  746). 

An  infant  may  execute  a  power  simply  collateral,  if  he  be  merely  the 
instrument  by  whose  hands  the  testator  or  donor  acts  (Sugden,  Powers, 
8th  ed.,  p.  177 ;  King  v.  Bellord,  1863,  1  H.  &  M.  343,  348).  An  infant 
may  also  exercise  a  power  coupled  with  an  interest,  if  the  instrument 
creating  the  power  show  an  intention  that  it  should  be  exercisable  during 
minority  (l7i  re  Cardross's  Settlement,  1878,  7  Ch.  D.  728 ;  In  re  D'Angihau, 
1880,  15  Ch.  D.  228). 

V.  Contracts. 

The  general  rule  of  the  common  law  is  that  an  infant's  contract  is  not 
binding  on  him,  unless  it  be  for  necessaries.  At  common  law,  however,  the 
contract,  provided  it  was  for  the  infant's  benefit,  was  not  absolutely  void  as 
against  him,  but  only  voidable ;  and  if,  after  reaching  the  age  of  twenty-one, 
he  ratified  it,  he  was  bound  by  his  promise,  although  there  was  no  new  con- 
sideration for  the  ratification  (Bac.  Abr.  "Infancy"  (I),  1,  3,  8 ;  Chitty  on 
Contracts,  13th  ed.,  pp.  173,  185).  The  common  law  rule  has  been  largely 
altered  by  the  Infants'  Eelief  Act,  1874.  Sec.  1  of  that  Act  provides  that 
all  contracts  entered  into  by  infants  for  the  repayment  of  loans  or  for  the 
purchase  of  goods  (except  necessaries),  and  all  accounts  stated  with  infants, 
are  absolutely  void.  A  declaration  follows  that  this  provision  shall  not  in- 
validate any  contract  into  which  an  infant  may  enter  either  by  statute  or 
by  the  rules  of  common  law  or  equity,  except  such  as  at  the  time  of  the 
enactment  were  by  law  voidable.  Whether  a  contract  which  is  clearly  not 
for  the  benefit  of  the  infant  was  at  common  law  absolutely  void  as  against 
the  infant  (so  as  to  be  incapable  of  ratification)  or  only  voidable  is  not  free 
from  doubt.  There  are  cases  in  which  it  has  been  said  that  such  a  contract  is 
void,  but  they  are  cases  in  which  it  was  not  necessary  to  distinguish  between 
void  and  voidable  contracts ;  and  it  must  not  be  forgotten  that  the  word 
"  void  "  was  frequently  used  formerly  in  the  sense  in  which  "  voidable  "  is 
now  used.  (See  Pollock  on  Contracts,  6th  ed.,  pp.  52-58,  where  the  authorities 
are  fully  examined.)  Sir  F.  Pollock  comes  to  the  conclusion  that  an  infant's 
contract  was  in  every  case  only  voidable,  and  his  view  is  shared  by  Sir 
William  Anson.  (See  Anson,  Contracts,  8th  ed.,  p.  108.)  The  distinction  has 
lost  much  of  its  importance,  as  sec.  2  of  the  Infants'  Eelief  Act,  1874,  provides 
that  no  action  shall  be  brought  whereby  to  charge  any  person  upon  a 
ratification  after  full  age  of  a  contract  made  during  infancy,  even  if  there 
be  new  consideration  for  the  ratification.  (See  Smith  v.  King,  [1892]  2  Q.  B. 
543.) 

Sec.  5  of  the  Betting  and  I^ans  (Infants)  Act,  1892,  further  provides 
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that  if  an  infant  who  has  contracted  a  void  loan  agrees,  after  he  comes  of 
age,  to  repay  it,  the  agreement  and  any  instrument  given  in  pursuance  of 
the  agreement,  or  to  carry  it  into  effect,  shall,  so  far  as  it  relates  to  money 
payable  in  respect  of  the  loan,  be  void  absolutely  as  against  all  persons 
whatsoever. 

A  ratification  of  a  promise  made  in  infancy  must  be  distinguished  from 
a  new  contract  made  after  full  age  identical  with  one  made  in  infancy. 
Such  new  contract  is  not  witliin  sec.  2  of  the  Infants  Eelief  Act,  187-1 
{Ditcham  v.  Won-al,  1880,  5  C.  P.  D.  410). 

A  person  who  contracts  with  an  infant  cannot  repudiate  his  agreement 
on  the  ground  of  the  other  party's  infancy.  He  may  therefore  be  sued  for  a 
breach  of  the  contract," although  he  cannot  enforce  it  {Holt  v.  Ward  Clarcneieux, 
1733,  2  Stra.  937 ;  Warvnck  v.  Bruce,  1813,  2  M.  &  S.  205 ;  14  E.  E.  634). 
An  infant  cannot,  however,  obtain  specific  performance  of  a  contract,  for 
specific  performance  will  not  be  granted  where  the  remedy  is  not  mutual 
{Flight  V.  Bolland,  1828,  4  Euss.  298). 

Whether  accoimts  stated  and  the  contracts  which  come  imder  sec.  1  of 
the  Infants  EeUef  Act,  1874,  are  void  as  against  both  parties  or  only  as 
against  the  infant,  is  a  question  which  has  not  arisen.  It  is  submitted  that 
they  are  void  only  as  against  the  infant.    (See  Chitty  on  Contracts,  13th  ed.. 

The  term  "  necessaries "  in  relation  to  an  infant's  contract  does  not 
mean  only  things  such  as  food,  clothing,  or  lodging,  which  are  necessary  to 
the  support  of  life.  It  includes  such  usefid  articles  as  are  suitable  to  the 
age,  rank,  and  condition  in  life  of  the  infant.  Thus  a  watch  may  be  a 
necessary  thing  for  a  young  man  at  college,  and  it  may  follow  that  a  cham 
for  securing  it  may  also  be  a  necessary;  but  articles  which  are  purely  orna- 
mental can  never  be  considered  necessaries,  because  they  cannot  \m  requisite 
for  anyone  {Peters  v.  Flemirig,  1840, 6  Mee.  &  W.  42  ;  Ryder  v.  Wombell,  1868, 
L.  E.  4  Ex.  32).  There  were  conflicting  cases  before  the  Sale  of  Goods  Act, 
1893,  on  the  point  whether  articles  could  be  considered  necessaries,  when  at 
the  time  of  their  purchase  by  the  infant  he  was  sufficiently  supplied  with 
things  of  the  kind.  (See  Johnson  v.  3farks,  1887,  19  Q.  B.  ^"509.)  Sec.  2  of 
the  Sale  of  Goods  Act,  1893,  following  the  cases  just  cited,  makes  the  require- 
ments of  the  infant  at  the  time  of  sale  and  delivery  one  of  the  tests  whether 
goods  are  necessaries.  If  he  can  show  that  at  either  time  he  was  sufficiently 
provided  with  goods  of  the  kind,  he  is  not  liable.  The  same  section  of  the 
Act  provides  that  an  infant  is  only  obliged  to  pay  a  reasonable  price  for 
necessaries  supplied  to  him. 

There  are  other  things  besides  those  already  mentioned  which  may  be 
necessaries.  For  instance,  medicines  and  medical  services  are  clearly 
necessaries.  An  infant  may  bind  himself  to  pay  for  schooling  or  for  instruc- 
tion in  a  trade  suitable  to  his  condition  in  life  {Co.  Litt.  172  a;  Walter  v. 
Evcrard,  [1891]  2  Q.  B.  369).  It  has  also  been  held  that  a  marriage 
settlement  is  a  necessary  for  a  female  infant,  and  therefore  that  slie  is  liable 
to  pay  the  costs  of  a  solicitor  employed  by  her  to  prepare  one  {Helps  v. 
Clayton,  1844,  13  Mee.  &  W.  252). 

An  infant  cannot  be  sued  on  a  bond  or  bill  given  to  secure  the  payment 
of  the  price  of  necessaries,  but  giving  the  bond  or  bill  does  not  prevent  his 
being  sued  for  the  price  of  the  necessaries  {In  re  Soltykoff,  [1891]  1  Q.  B. 
413 ;  Williamson  v.  Watts,  1808,  1  Camp.  552).  At  common  law  an  infant 
was  not  liable  to  pay  back  money  lent  to  him  for  the  purchase  of  neces- 
saries {Earle  v.  Peale,  1712,  1  Salk.  386).  In  equity,  however,  one  who  lent 
money  to  an  infant  to  pay  a  debt  for  necessaries  was  held  entitled  to  stand 
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in  the  place  of  the  creditor  for  necessaries  {Marlow  v.  Pitfeild,  1719,  1  P. 
Wms.  558). 

It  is  not  illegal  for  an  infant  to  engage  in  trade ;  but  it  is  not  a  necessity 
for  him  to  trade  on  his  own  account,  and  he  cannot  be  sued  on  his  trading 
debts,  nor  on  contracts  entered  into  by  him  for  the  purpose  of  carrying  on  a 
trade  {Ex  parte  Jones,  In  re  Jones,  1881,  18  Ch.  D.  109).  Thus,  where  an 
infant  rented  certain  premises  for  the  purpose  of  carrying  on  a  business,  it 
was  held  that  he  could  not  be  sued  for  the  rent  {loive  v.  Griffith,  1855,  1  Sco. 
458).  It  follows  from  the  fact  that  trading  debts  are  not  binding  on  an 
infant  that  he  cannot  be  made  bankrupt  in  respect  of  them  {Ex  'parte 
Jones,  supra). 

Contracts  of  service  stand  on  a  different  footing.  An  infant  not  of 
tender  years  usually  has  to  earn  his  living,  and  a  contract  by  which  he  gets 
employment,  which  as  a  whole  is  beneficial  to  him,  is  binding  on  him  {Leslie 
V.  Fitzpatrick,  1877,  3  Q.  B.  D.  229 ;  Evans  v.  Ware,  [1892]  3  Ch.  502).  A 
beneficial  agreement  entered  into  by  an  infant  to  enable  him  to  perform  a 
contract  of  service  is  apparently  in  the  nature  of  a  contract  for  necessaries, 
and  binding  {Flower  v.  London  and  North- Western  Rwy.  Co.,  [1894]  2  Q.  B. 
65).  It  is,  however,  settled  law  that  an  infant  cannot  be  sued  on  a  covenant 
to  serve  in  a  deed  of  apprenticeship,  though  he  can  in  many  cases  be  pro- 
ceeded against  under  the  Employers  and  Workmen  Act,  1875,  (See  vol.  i. 
Apprentices,  and  De  Francesco  v.  Barmim,  1889,  43  Ch.  D.  165.) 

There  is  one  class  of  contracts  in  which  ratification  is  implied,  unless  the 
infant  repudiates  the  agreement  either  before  or  within  a  reasonable  time 
after  he  has  come  of  age.  This  class  consists  of  contracts,  under  which  an 
infant  has  acquired  or  granted  an  interest  in  land  or  property  of  a  perma- 
nent nature  to  which  obligations  are  attached,  and  of  contracts  which 
involve  continuing  rights  and  liabilities.  Thus  if  an  infant  has  taken  a 
lease  of  real  property,  or  acquired  shares  in  a  company,  or  become  a 
member  of  a  friendly  society,  express  ratification  is  not  necessary  to 
subject  him  to  the  liabilities  of  a  lessee  or  shareholder  or  member  {North- 
western Bwy.  Co.  V.  M' Michael,  1850,  5  Ex.  Kep.  114;  Dublin  and  WicJclow 
Rwy.  Co.  V.  Black,  1852,  8  Ex.  Eep.  181;  Whittingham  v.  Murdy,  1889, 
60  L.  T.  596).  The  rule  applies  also  to  a  marriage  settlement  {Edwards  v. 
Carter,  [1893]  App.  Cas.  360). 

What  is  a  reasonable  time  to  be  allowed  for  repudiation  depends  on  the 
circumstances  of  each  case.  When  the  infant  has  derived  no  benefit  from 
the  contract,  and  the  position  of  other  parties  has  not  been  affected  by 
the  delay,  the  contract  may  be  repudiated  after  a  very  considerable  time. 
Thus  in  one  case  it  was  held  that  a  lady  could  repudiate  a  settlement  made 
by  her  thirty -seven  years  previously,  as  under  it  she  had  not  received  any 
income  {In  re  Jones,  Farrington  v.  Forrester,  [1893]  2  Ch.  461). 

It  must,  however,  be  remembered  that  an  infant's  marriage  settlement 
is  absolutely  binding  by  virtue  of  18  &  19  Vict.  c.  43,  if  made  with  the 
sanction  of  the  High  Court  by  a  male  of  the  age  of  twenty  years  or  a  female 
of  the  age  of  seventeen.  (For  the  evidence  required  by  the  Court,  see 
Order  55,  r.  26.) 

Contracts  which  required  to  be  repudiated  in  order  to  be  avoided  were 
not  affected  by  the  provision  of  Lord  Tenterden's  Act,  which  required  a 
ratification  of  a  contract  made  in  infancy  to  be  in  writing.  Doubts  have 
been  expressed  whether  they  are  affected  by  the  provision  of  the  Infants 
Belief  Act,  1874,  by  which  no  action  can  be  brought  on  a  ratification  after 
full  age ;  but  it  is  clear  that  sec.  2  of  the  Act  of  1874  touches  only  those 
contracts  that  needed  express  ratification,  and  does  not  affect  the  contracts 
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which  had  to  be  repudiated  to  avoid  them  ( Whittingham  v.  Murdy  and 
Edioards  v.  Carter,  ante). 

If  this  ^-iew  be  correct,  the  question  whether  a  contract  which  is  dis- 
advantageous to  the  infant  is  void  or  voidable  is  still  of  importance  in 
relation  to  the  continuing  contracts  which  have  just  been  considered. 
Acquiescence  could  not  make  a  contract  binding  which  was  actually  void. 
It  is,  however,  submitted  that  the  true  rule  of  the  common  law  is  that  stated 
by  Sir  F.  Pollock,  viz.  that  an  infant's  contract,  even  though  not  advantageous 
to  him,  was  only  voidable.  This  view  is  confirmed  by  the  judgment  of  the 
Court  of  Exchequer  in  North-  Western  Rioy.  Co.  v.  M'Miehael  (1850,  5  Ex. 
Eep.  114,  126). 

Where  there  has  been  an  express  misrepresentation  by  an  infant  as  to 
his  age,  the  Courts  of  equity  in  certain  cases  granted  relief  in  respect  of  his 
contracts.  For  instance,  when  an  infant  trader  obtained  credit  by  expressly 
representing  himself  to  be  of  age,  and  after  attaining  his  majority  became 
bankrupt,  the  Courts  of  equity  allowed  the  creditor  to  prove  for  his  debt 
{Ex  parte  Unity  Banking  Association,  1858,  3  De  G.  &  J.  63).  The  equitable 
obligation  is  founded  on  the  principle  that  "  an  infant  who  has  represented 
himself  as  of  full  age  is  bound  by  payments  made  and  acts  done  at  his 
request  and  on  the  faith  of  such  representations,  and  is  liable  to  restore  any 
advantage  he  has  obtained  by  such  representations  to  the  person  from  whom 
he  has  obtained  it "  (Pollock  on  Contracts,  6th  ed.,  pp.  52,  73-76). 

At  common  law  it  was  no  defence  to  a  plea  of  infancy  that  the  defendant 
when  making  an  agreement  represented  himself  to  be  of  full  age  {Bartlett 
V.  Wells,  1862,  1  B.  &  S.  836).  Whether  since  the  Judicature  Act  declared 
that  the  rules  of  equity  are  to  prevail  over  those  of  the  common  law  a 
defence  of  infancy  to  a  common  law  claim  can  be  sustained  when  the 
defendant  by  his  fraud  induced  the  other  party  to  enter  into  the  contract,  is 
a  question  of  some  difficulty  which  the  Courts  have  not  been  called  on  to 
decide.  (See  Bartlett  v.  Wells,  supra :  Pollock  on  Contracts,  6th  ed.,  p.  73  ; 
Eoscoe,  N.  P.,  16th  ed.,  p.  642.) 

An  infant's  right  on  avoiding  a  contract  to  recover  back  money  paid  by 
him  seems  to  depend  on  the  question  whether  he  has  derived  any  benefit 
from  the  contract.  In  one  of  the  earlier  common  law  cases  an  opinion  of 
Lord  Mansfield's  was  adopted,  that  "  if  an  infant  pays  money  with  his  own 
hand  without  a  valuable  consideration  for  it,  he  cannot  get  it  back  again  " 
{Holmes  v.  Blogg,  1817,  8  Taun.  508 ;  19  E.  E.  445  ;  see  also  Wilson  v.  Kearse, 
1800,  Peake  Ad.  Cas.  197).  Subsequently,  however,  it  was  settled  that  money 
paid  by  an  infant  imder  a  contract  avoided  by  him  before  he  received  considera- 
tion is  recoverable  {Corpe  v.  Overton,  1833,  10  Bing.  252).  Eecently,  again, 
where  an  infant  had  subscribed  for  shares  in  a  company,  but  had  received 
no  dividend,  she  was  allowed  on  repudiating  the  shares  to  prove  in  the 
liquidation  of  the  company  for  the  amount  paid  up  on  the  shares  {Hamilton 
v.  Vaughan  Sherrin  Electrical  Engineering  Co.,  [1894]  3  Ch.  589).  On 
the  other  hand,  where  an  infant  had  hired  and  occupied  a  house  and 
bought  and  used  the  furniture  in  it,  it  was  held  that  he  could  not  recover 
part  of  the  price  of  the  furniture  already  paid,  although  the  contract  was  void 
under  the  Infants  Eelief  Act  (  Valentine  v.  Canali,  1889,  24  Q.  B.  D.  166). 

VI.  Procedure  in  Actions  by  and  against  Infants. 

Infants  may  sue  in  the  High  Com-t  as  plaintiffs  by  their  next  friends  in 
the  manner  formerly  practised  in  the  Court  of  Chancery,  and  may  defend  by 
their  guardians  appointed  for  that  purpose  (Order  16,  r.  16 :  and  see  Order 
16,  r.  8  of  the  Eules  of  1875).     See  Guardian  ad  litem  ;  Next  Friend. 
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Service  may,  unless  the  Court  or  a  judge  orders  otherwise,  be  effected  on 
the  father  or  guardian  of  an  infant  defendant,  or  if  none,  then  upon  the 
person  with  whom  the  infant  resides  or  under  whose  care  he  is.  The  Court 
or  judge  may,  however,  order  that  service  made  upon  the  infant  shall  be 
deemed  good  service  (Order  9,  r.  4). 

The  next  friend  may  be  any  person  not  vmder  a  disability  and  not  out 
of  the  jurisdiction ;  but  a  next  friend  will  be  removed  if  he  have  any  interest 
in  the  action  adverse  to  the  infant,  or  be  connected  with  a  defendant,  or 
misconduct  himself  in  the  prosecution  of  the  action  {Lewis  v.  Nobhs,  1878, 
8  Ch.  D.  591 ;  In  re  Burr/ess,  1883,  25  Ch.  D.  243  ;  Dupny  v.  Welsford,  1880, 
28  W.  E.  762).  A  father,  to  whom  there  is  no  objection  as  next  friend,  has 
a  right  to  be  appointed  as  such,  and  on  his  application  will  be  substituted 
for  another  person  who  has  acted  as  next  friend  (Wool/  v.  Peinberton,  1877, 
6  Ch.  D.  19).  The  guardian  ad  litem,  it  has  been  said,  should  be  a  relation 
or  friend  of  the  infant's,  and  not  a  mere  volunteer  {Foster  v.  Cantley,  1853, 
10  Hare,  App.  xxiv.).  If  necessary,  the  Court  will  appoint  the  official 
solicitor  to  act  as  next  friend  or  guardian  ad  litem  {In  re  Corsillis,  1883, 
31  W.  E.  414 ;  Order  65,  r.  13). 

The  next  friend  is  not  a  party  to  the  action  {Dykes  v.  Stephens,  1883, 
30  Ch.  D.  189).  He  is,  however,  liable  to  the  defendant  for  all  the  costs  of 
the  action  {Frank  v.  Maimoaring,  1841,  4  Beav,  37).  As  between  himself 
and  the  infant  he  is  primd  facie  entitled  to  costs  {Clayton  v.  Clarke, 
1861,  3  De  G.  &  J.  682,  687),  but  will  not  be  indemnified  when  he  has 
improperly  taken  proceedings  in  the  name  of  the  infant  (per  Lindley,  L.J., 
In  re  Fish,  1883,  2  Ch.  at  p.  422).  A  guardian  ad  litem  is  not  presumably 
liable  to  the  costs  of  the  action,  except  in  case  of  gross  misconduct  {Morgan 
v.  Morgan,  1865,  11  Jur.  N.  S.  233). 

Under  the  practice  of  the  Court  of  Chancery  an  admission  could  not  be 
made  by  or  on  behalf  of  an  infant  (Daniell's  Chancery  Practice,  6  th  ed., 
p.  178).  As  an  exception  to  the  general  rule  in  pleading,  this  principle  has 
been  followed  in  the  Eule  which  provides  that  facts  not  specifically  denied  are 
not  to  be  taken  as  admitted  as  against  infants  (Order  9,  r.  4).  On  the  same 
principle  it  was  the  rule  in  Chancery  that  neither  an  infant,  nor  his  next 
friend,  nor  a  guardian  ad  litem  could  be  compelled  to  answer  interrogatories 
or  to  make  discovery  of  documents  (Daniell's  Chancery  Praxitice,  6th  ed., 
p.  1812),  and  this  practice  was,  after  the  Judicature  Act  came  into  force, 
followed  in  the  High  Court  {Ingram  v.  Little,  1883,  11  Q.  B.  D.  251 :  Dyke 
V.  Stephens,  1885,  30  Ch.  D.  189 ;  Mayor  v.  Collins,  1890,  24  Q.  B.  D.  361 ; 
Curtis  V.  Mendy,  [1892]  2  Q.  B.  178).  In  1893  an  important  change  in 
practice  was  effected  by  a  new  Eule,  which  provides  that  infants  and  their 
next  friends  and  guardians  may  be  ordered  to  answer  interrogatories  and  to 
make  discovery  of  documents  (Order  31,  r.  29). 

The  practice  in  divorce  proceedings  is  not  regulated  by  the  Rules  of  the 
Supreme  Court,  save  as  expressly  provided  therein  (Order  58,  r.  1  {d)).  In 
divorce  proceedings  the  petition  must  be  presented  on  behalf  of  an  infant  by 
a  person,  usually  one  of  the  next-of-kin,  elected  as  guardian.  An  infant 
respondent,  but  not  an  infant  co-respondent,  must  also  be  represented  by  a 
guardian  in  the  conduct  of  the  defence  (Eules  of  the  Divorce  Court,  105-108). 

In  Redfern  v.  Rcdfern,  [1891]  Prob.  139,  the  Court  of  Appeal,  after  an 
exhaustive  inquiry,  came  to  the  conclusion  that  in  a  divorce  suit  the  Chancery 
practice  did  not  apply,  and  that  an  infant  could  be  obliged  to  make  disco\'ery, 
although  an  infant  cannot  be  asked  to  make  admissions  for  the  purpose  of 
establishing  his  or  her  adultery,  adultery  being  an  ecclesiastical  offence. 

An  infant  is  not  bound  by  the  compromise  of  a  suit,  unless  it  is  made 


I 


INFANTS  417 

with  the  sanction  of  the  Court,  and  then  only  when  it  is  assented  to  by  the 
next  friend  or  guardian  ad  litem  under  the  advice  of  counsel  {In  re  Birchcdl, 
1880,  16  Ch.  D.  41). 

When  an  infant  plaintiff  attains  his  majority  during  the  pendency  of  an 
action,  he  may  elect  whether  to  proceed  with  it  or  not.  If  he  decide  to 
proceed,  the  action  is  carried  on  in  his  name,  and  he  becomes  liable  to  pay 
the  costs  from  the  beginning  (per  Parker,  Y.C.,  Bligh  v.  Trcdgett,  1851, 
5  De  G.  &  Sm.  74,  77).  If  he  elect  to  repudiate  the  action,  his  repudiation 
relates  back  to  the  beginning ;  but  he  is  liable  to  pay  the  costs  incurred, 
and  he  cannot  recover  them  from  the  next  friend,  unless  the  action  has  been 
improperly  brought  {Anon.,  1819.  4  Madd.  461 :  Dunn  v.  Dunn,  1855,  7  De 
G.,  M.  &  G.  25).    ■ 

In  County  Court  proceedings,  as  in  the  High  Court,  an  infant  must  in 
general  sue  by  his  next  friend  and  defend  by  a  guardian  appointed  for  the 
purpose  (Coimty  Court  Eules,  1889,  Order  3,  r.  9).  When,  however,  his 
claim  is  for  a  sum  not  exceeding  £50,  for  wages  or  piece-work  or  work 
as  a  servant,  he  may  prosecute  the  action  in  the  same  manner  as  if  he  were 
of  full  age  (County 'Courts  Act,  1888,  s.  96). 

Infancy  is  one  of  the  special  defences  of  which  notice  must  be  given  to 
the  other  party  (Coimty  Court  Eules,  1889,  Order  10,  rr.  10  and  12). 

The  rules  of  discovery  which  formerly  obtained  in  the  Court  of  Chancery 
apply  by  virtue  of  sec.  89  of  the  Judicature  Act,  1873,  to  County  Courts. 
As  there  is  at  present  no  County  Court  Eule  analogous  to  Order  31,  r.  29 
of  the  Supreme  Court  Eules,  it  follows  that  discovery  cannot  be  obtained 
against  an  infant  in  a  Coimty  Court  action. 

VII.  Guardianship. 

The  father  is  the  natural  guardian  of  his  infant  cliildren,  and  at  common 
law  he  is  entitled  to  the  custody  of  them  against  all  the  world,  even  including 
the  mother  (  Welledey  v.  Duke  of  Beaufort,  1827,  2  Euss.  21 ;  In  re  Agar- 
Ellis,  1883,  24  Ch.  D.  317).  After  the  death  of  the  father,  the  mother  is  the 
natural  guardian  of  her  children,  but  at  law  she  had  no  right  to  interfere 
with  them  against  a  testamentary  guardian  appointed  bv  the  father  {Eyre 
v.  Countess  of  SJmftesbury,  1722,  2  P.  Wms.  103,  115 ;  Villareal  v.  Mellish, 
1737,  2  Swans.  533,  538).  The  rights  of  the  parents  as  to  the  guardianship 
of  their  children  have,  however,  been  prof oimdly  modified  both  by  statute  and 
by  the  rules  laid  down  by  the  Court  of  Chancery.  The  peculiar  rights  and 
duties  of  parents  with  regard  to  their  cliildren  will  be  dealt  with  in  the 
article  on  Parent  and  Child  ;  only  the  ordinary  relationship  between  the 
guardian  and  the  ward  will  be  considered  in  this  article.  It  may  be  pointed 
out  here  that  the  Infant  Life  Protection  Act  {q.v.\  1897,  contains 
various  provisions  for  the  safety  of  children  under  the  age  of  five  who 
are  maintained  for  hire  apart  from  their  parents. 

There  are  various  kinds  of  guardiansMp.  Of  these  guardiansliip  (1)  by 
nature,  (2)  by  nurture,  (3)  in  socage,  (4)  by  custom,  and  (5)  by  the 
election  of  the  infant,  have  either  disappeared  or  practically  fallen  into 
disuse.  (See  as  to  these,  Eversley's  Domestic  Relations,  2nd  ecL,  pp.  588— 
595,  601.)  For  the  guardianship  which  was  by  implication  created  by  the 
repealed  Statute  4  &  5  Phil.  &  Mary,  c.  8,  see  Suupson,  Infants,  2nd  ed.,  p.  213. 
The  effect  of  the  statute  was  held  to  be  that  the  age  to  which  the  right 
of  the  parents  to  enforce  their  claim  to  the  custody  of  a  female  child  by 
Twheas  coiyus  continued  was  raised  from  fourteen  years  to  sixteen. 

Gnardianshy  Nature  and  Nurture. — Guardianship  by  nature  and  nurture 
is  the  legal  right  of  the  father,  and  after  his  death,  in  the  absence  of  an 
VOL.  VI.  27 
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appointinent  by  him,  of  the  mother,  to  the  custody  of  their  children  until 
they  reach  the  age  of  twenty-one.  (See  In  r<?  Agar-Ellis,  and  Villareal  v. 
Mcllish,  ante.)  This  guardianship  only  affects  the  person  of  the  child. 
At  common  law,  however,  the  father  is  the  guardian  of  his  child's  real 
property,  and  until  he  or  someone  else  is  appointed  guardian  thereof  by  the 
Court  may  receive  the  profits  as  a  trustee  for  the  child  (Black.  Com.  bk.  i. 
c.  xvii.). 

It  has  been  decided  in  Ireland  that  the  mother  is  the  natural  guardian 
of  her  illegitimate  child,  and  therefore  under  ordinary  circumstances  entitled 
to  its  custody  {In  re  Darcys,  1860, 11  Ir.  E.  C.  L.  298  ;  see,  however,  Barnardo 
V.  M'Hugh,  [1891]  App.  Cas.  398). 

Statutory  Guardians. — Sec.  8  of  12  Car.  ii.  c.  24,  the  Act  which  abolished 
feudal  tenures,  gives  the  father  tlie  right  to  appoint  a  guardian  or  guardians 
of  his  infant  children,  who  are  to  have  the  custody  of  the  infants  and  (s.  9) 
the  management  of  their  property  until  they  reach  the  age  of  twenty-one. 

Before  the  year  1886  the  mother  had  no  right  to  appoint  a  guardian  to 
her  child,  nor  could  she  as  natural  guardian  assert  any  right  of  guardianship 
against  a  guardian  appointed  by  the  father.  In  that  year,  however,  the 
Guardianship  of  Infants  Act  (49  &  50  Vict.  c.  27)  was  passed,  which  gives 
the  mother  most  important  rights.  Sec.  2  makes  her  on  the  death  of  the 
father  the  guardian  of  her  infant  children,  either  alone  when  no  guardian 
has  been  appointed  by  the  father,  or  jointly  with  any  guardian  appointed  by 
him.  Sec.  3  enables  her  by  deed  or  will  to  appoint  a  guardian  or  guardians 
to  act  after  her  death  and  that  of  the  father  jointly  with  any  guardian 
appointed  by  the  latter.  Sec.  2  further  allows  her  by  deed  or  will  to  appoint 
a  provisional  guardian  to  act  after  her  death  jointly  with  the  father,  and  after 
her  death,  if  the  father  l)e  shown  to  be  unfitted  to  be  the  sole  guardian  of 
the  children,  the  Court  will  confirm  the  appointment.  With  regard  to  the 
rights  of  the  mother  under  this  Act,  see  In  re  A.  and  B.  {Infants),  [1897] 
1  Ch.  786.  (For  the  Kules  of  Court  relating  to  proceedings  under  the  Act, 
see  Annual  Practice,  1898,  vol.  ii.  328.) 

Guardians  appointed  hy  the  High  Court. — For  a  long  period  of  time 
before  its  merger  in  the  High  Court  the  Court  of  Chancery  exercised  its 
jurisdiction  for  the  protection  of  the  person  and  property  of  infants.  This 
jurisdiction,  it  has  been  said,  was  conferred  on  the  Court  upon  the  destruction 
of  the  Court  of  Wards.  Another  explanation  is  that  it  is  for  the  sovereign 
as  parens  patriw  to  protect  individuals  who  cannot  take  care  of  themselves, 
and  that  the  authority  of  the  king  was  exercised  by  the  Chancellor 
{Wellesley  v.  Duke  of  Beaufort,  1827,  2  Kuss.  at  pp.  20,  21).  The  powers 
of  the  Court  of  Chancery  in  relation  to  the  protection  of  infants  are 
now  vested  in  the  High  Court  and  exercised  by  the  Chancery  Division 
(Judicature  Act,  1873,  ss.  16,  34  (3) ;  Judicature  Act,  1875,  s.  11). 

The  Court  will  not,  however,  take  upon  itself  the  care  of  an  infant, 
unless  there  is  some  property  on  which  it  can  act,  not  from  any  want  of 
jurisdiction,  but  because  it  can  usefully  exercise  its  jurisdiction  only  when 
it  has  the  means  of  doing  so  {Wellesley  v.  Duke  of  Beaufort,  ante).  A  usual 
manner  of  making  an  infant  a  ward  of  Court  is  to  settle  some  money  on  the 
infant,  and  to  bring  a  suit  for  its  administration. 

The  fact  that  the  father  is  alive,  or  that  there  is  a  testamentary  guardian, 
will  not  prevent  an  infant  being  made  a  ward  of  Court.  A  new  guardian 
of  the  person  will  not,  however,  be  substituted  except  when  this  is  necessary 
for  the  protection  of  the  infant,  and  a  fatlier's  cbntrol  of  his  child  will  not 
be  interfered  with  except  for  the  strongest  reasons,  such  as  his  gross 
immorality  or  cruelty  to  the  child.     (See  In  re  Agar-Ellis,  1883,  24  Ch.  D. 
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317.)  Where  a  suit  is  pending  which  will  enable  the  Court  to  take  upon 
itself  the  management  of  the  infant's  property,  a  guardian  of  the  estate  will 
not  usually  be  appointed  (Simpson,  Infants,  2nd  ed.,  p.  248). 

The  protection  of  the  Court  is  not  restricted  to  infants  who  are  wards 
of  the  Court,  though  it  is  only  in  the  case  of  its  own  wards  that  the  Court 
will  make  schemes  for  maintenance  or  education.  In  the  case  also  of  an 
infant  who  is  not  a  ward  of  Court  in  the  special  sense  of  the  word,  and  who 
has  no  property,  the  Court  has  power  to  decide  questions  of  custody,  to 
remove  a  guardian  if  his  removal  be  for  the  benefit  of  the  infant,  and  to 
appoint  a  new  guardian  in  his  place  (per  Kav,  J.,  Brown  v.  Collins,  1883, 
25  Ch.  D.  56,  60 ;  In  re  M'Ch-atk,  [1893]  1  Ch.  143). 

It  used  to  be  considered  doubtfid  whether  the  Court  could  altogether 
remove  a  testamentary  guardian  from  his  office.  The  doubt  is  entirely 
removed  by  sec.  6  of  the  Guardianship  of  Infants  Act,  1886,  which  provides 
that  the  Court  may,  on  being  satisfied  that  it  is  for  the  welfare  of  the  infant, 
remove  any  testamentary  guardian,  or  any  guardian  appointed  or  acting  by 
virtue  of  the  Act,  and  appoint  another  guardian  in  his  place. 

Guardianship  is  a  trust  of  the  highest  kind,  and  the  Court  will  exercise 
control  over  all  guardians,  whether  of  the  person  or  the  estate  (Eversley, 
Domestic  Relations,  2nd  ed.,  613-620). 

Guardians  for  Special  Piirjjoses. — A  guardian  may  be  appointed  by  the 
Court,  under  4  Geo.  iv.  c.  76,  s.  16,  to  consent  to  an  infant's  marriage,  and  for 
various  special  purposes  under  ditterent  statutes,  e./j.  to  consent  on  behalf  of 
an  infant  to  matters  done  under  the  Improvement  of  Lands  Act,  1864,  the 
Limited  Owners  Eesidence  Act,  1870,  the  Places  of  Worship  Sites  Act, 
1873,  the  \'endors  and  Purchasere  Act,  1874,  the  Settled  Estates  Act, 
1877. 

Foreign  Guardians. — A  guardian  appointed  imder  the  law  of  a  foreign 
country  has  no  direct  authority  in  England.  The  English  Courts,  however, 
recognise  the  existence  of  a  foreign  guardian  in  the  case  of  an  infant  within 
the  jurisdiction,  who  is  the  subject  of  a  foreign  State.  (See  Simpson,  Infants, 
2nd  ed.,  pp.  251-254;  Eversley,  Domestic  Relations,  2nd  ed.,  pp.  607-610.) 

Testamentary  guardianship  under  12  Car.  i.  c.  24,  s.  8,  ends,  when  the 
ward  is  a  male,  at  the  age  of  twenty-one  unless  an  earlier  termination  is 
provided  for  by  the  instrument  creating  the  guardianship  {Selby  v.  Selhy, 
1731,  2  Eci.  Cas.  Abr.  488 :  Mcndes  v.  Mendes,  1719,  1  Ves.  89).  Whether 
testamentary  guardianship  of  a  female  is  terminated  earlier  by  her  marriage 
is  not  free  from  doubt,  but  as  regards  her  property  it  would  seem  that  the 
guardianship  lasts  until  she  is  of  fidl  age.  (See  Roach  v.  Garvan,  1748, 
1  Ves.  157,  160  ;  Eversley,  Domestic  Relations,  2nd  ed.,  pp.  623,  624.)  The 
guardiansliip  of  the  Court  of  Chancery,  as  regards  the  person  as  well  as  the 
estate,  lasts  until  the  ward  reaches  majority.  It  is  not  terminated  by  the 
marriage  of  a  female  ward  (Roach  v.  Garvan,  ante).  Guardianship  in  socage, 
now  practically  obsolete,  ends  when  the  ward  attains  the  age  of  fourteen 
{Co.  Liit.  89  a). 

The  guardian  is  entitled  to  the  legal  custody  of  his  ward,  and  for  the 
purpose  of  obtaining  it  can  sue  out  a  writ  of  hccbeas  corpus  {In  re  Andrews, 
1873,  L.  E.  8  Ex.  153) ;  but  m  the  case  of  a  male  infant  who  has  reached 
the  age  of  fourteen,  or  of  a  female  who  has  reached  the  age  of  sixteen,  the 
Court  will  not  giant  the  %vrit  against  the  wish  of  the  infant  {In  re  Stanahan, 
1852,  20  L.  T.  183  ;  R.  v.  Howe,  1860,  3  El.  &  El.  332  ;  In  re  Af/ar-Ellis,  1883, 
24  Ch.  D.  317,  326.  See  also  the  Custody  of  Children  Act,  1891,  sees.  1  and 
5  of  which  declare  that  the  Court  may  refuse  to  give  the  custody  of  a  child 
to  the  person  entitled  to  it  on  the  ground  of  his  misconduct).     In  strict 
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law  the  right  of  the  guardian  was  formerly  superior  to  that  of  the  mother 
(see,  however,  2  &  3  Vict.  c.  54,  repealed  and  extended  by  the  Custody  of 
Infants  Act,  1873,  36  &  37  Vict.  c.  12).  As,  however,  the  mother  is  now 
a  guardian,  after  the  death  of  the  father,  by  virtue  of  the  Guardianship 
of  Infants  Act,  1886,  there  can  be  no  doubt  that  unless  there  be  some 
reason  to  interfere  with  her  rights,  she  will  be  entitled  to  the  custody  of 
her  infant  children,  against  a  testamentary  guardian  appointed  by  the 
father. 

A  ward  of  Court  must  not  be  taken  out  of  the  jurisdiction  without  the 
leave  of  the  Court.  Leave  will  be  given  when  the  Court  is  satisfied  that 
the  step  is  for  the  benefit  of  the  ward,  and  that  there  is  sufficient  security 
that  future  orders  will  be  obeyed  {Elliott  v.  Lambert,  1884,  28  Ch.  D.  156). 

It  is  the  duty  of  the  guardian  to  give  his  ward  an  education  suitable  to 
the  latter's  rank  and  circumstances  (per  Lord  Thurlow,  Poivcl  v.  Cleaver, 
1789,  2  Bro.  C.  C.  499,  510).  The  infant  must  receive  a  moral  and  religious 
education  (per  Lord  Eldon,  Wellesley  v.  Duke  of  Beaufort,  1827,  2  Russ.  21, 
29),  and,  unless  under  very  special  circumstances,  the  religion  in  which  he 
or  she  is  educated  must  be  the  father's  (HaivJcsworth  v.  Hawhsworth,  1871, 
L.  E.  6  Ch.  539.  See  Parent  and  Child).  In  the  education  of  the  ward 
the  greatest  respect  should  be  paid  to  the  wishes  of  the  parents  {Camj)bell 
V.  Machay,  1837,  2  Myl.  &  Cr.  34,  37). 

It  is  also  a  guardian's  duty  to  maintain  his  ward  in  a  manner  suitable 
to  the  latter's  condition,  but  unlike  a  father  he  is  not  bound  to  maintain 
the  ward  at  his  own  expense  (Eversley,  Domestic  Relations,  2nd  ed.,  p.  636). 
When  he  is  in  receipt  of  the  ward's  income,  his  duty  is  to  apply  as  much 
of  it  as  is  necessary  to  the  svipport  of  the  infant,  and  to  accumulate  any 
surplus. 

It  may  be  that  the  infant  is  interested  in  property  under  a  will  or 
settlement  in  which  provision  is  expressly  made  for  maintenance.  Apart 
from  such  express  provision,  the  Court  has  extensive  inherent  powers  of 
ordering  maintenance  out  of  the  income  of  property  in  which  an  infant  has 
an  interest,  and  trustees  have  certain  general  powers  of  expending  money 
for  the  maintenance  of  a  cestui-que  trust  who  is  incapable  of  taking  care  of 
himself  (Simpson,  Infants,  2nd  ed.,  p.  261 ;  Nelson  v.  Duncomhe,  1846,  9 
Beav.  211,232).  By  sees.  42  and  43  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  trustees  have  also  extensive  statutory 
powers  of  allowing  maintenance  at  their  discretion  out  of  property  held  by 
them  in  trust  for  an  infant  either  for  life  or  for  a  greater  interest,  even 
when  the  interest  is  contingent  on  his  attaining  the  age  of  twenty-one,  or 
on  the  occurrence  of  any  event  before  his  attaining  that  age. 

When  an  infant  has  a  father  living  who  is  able  to  maintain  him,  the 
Court  will  not  in  general  order  maintenance,  as  it  is  the  duty  of  a  father  to 
support  his  children  {Wellesley  v.  Beaufort,  1827,  2  lluss.  1,  28).  This  rule 
does  not  extend  to  the  mother  {Douglas  v.  Andrews,  1849,  12  Beav.  310). 
The  Court  will,  however,  allow  maintenance  where  it  has  taken  away  horn 
the  father  the  care  and  custody  of  the  infant  (  Wellesley  v.  Beaufort,  supra, 
and  2  Bli.  N.  S.  124),  where  there  is  a  marriage  settlement  containing  a 
trust  for  maintenance  {Mundy  v.  Howe,  1793,  4  Bro.  C.  C.  223),  where  the 
father  is  not  able  to  support  the  child  in  a  manner  suitable  to  the  latter's 
expectations  {Bachworth  v.  Buclcworth,  1784,  1  Cox,  80),  and  sometimes 
when  to  refuse  maintenance  would  l)e  a  liardship  on  the  otlier  children  of 
the  family  {Hoste  v.  Bratt,  1798,  3  Ves.  730). 

Tiie  Court  sometimes  j)ermit8  maintenance  to  be  charged  on  real  estate  or 
paid  out  of  capital,  when  the  income  of  the  infant's  property  is  insufficient. 
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(See,  for  instance,  In  re  Hmcarth,  1873,  L.  E.  8  Ch.  415,  and  In  re  Welsh, 
1854,  23  L.  J.  Ch.  344 :  and  cp.  Cadman  v.  Cadman,  1886,  33  Ch.  D.  397.) 
In  general,  however,  maintenance  is  only  allowed  out  of  the  net  profits  of 
real  estate  after  the  interests  on  charges  have  been  pro\dded  for,  and  out  of 
the  interest  of  a  clear  fund  of  personalty  (Simpson,  Infants,  2nd  ed.,  p.  262). 

The  Court  will  grant  maintenance  when  the  infant  has  a  present  vested 
interest  in  the  property,  though  the  interest  be  defeasible  by  a  condition 
subsequent  (Simpson,  Infants,  2nd  ed.,  pp.  262,  263),  Where,  on  the 
contrary,  payment  of  a  gift  is  postponed,  or  a  gift  is  contingent,  as  a  general 
rule  no  maintenance  can  be  given ;  yet  in  either  case  the  Court  has  frequently 
made  an  exception  where  the  donor  is  a  parent  or  person  in  loco  parentis,  on 
the  ground  that  a  parent  may  be  presimied  to  have  intended  to  give  main- 
tenance (Donovan  v.  Needham,  1846,  9  Beav.  164:  Wynch  v.  Wyn^h,  1788, 1 
Cox,  433  ;  Fmrys  v.  Mansfield,  1838, 3  MyL  &  Cr.  359 ;  see  also  the  other  cases 
referred  to,  Simpson,  Infants,  2nd  ed.,  266-273).  The  exception  has  been 
made  where  the  gift  was  to  childi-en  as  a  class,  as  well  as  where  it  was  to  a 
particular  child  {Brovm  v.  Tcmjicrley,  1827,  3  Euss.  263).  Where  a  donor 
has  made  a  provision  for  a  particular  family,  but  has  postponed  enjoyment, 
the  Court  has  in  a  couple  of  cases  allowed  maintenance,  presuming  vinder 
the  circumstances  of  the  jjarticular  gift  that  the  donor  did  not  intend  the 
children  to  be  left  unprovided  for,  or  so  provided  for  that  they  coidd  not  be 
properlv  educated  {Have lock  v.  Havelock,  1881,  17  Ch.  D.  807 ;  Collins  v. 
CoZ/in.s,"'l886,  32  Ch.  D.  229 ;  cp.  In  re  Ashford,  1886,  ibid.  383). 

^laintenance  may  be  given  where  there  are  equal  gifts,  though  by  a 
stranger,  to  a  class  of  cliildren,  some  of  whom  must  eventually  take,  though 
the  donor  was  a  stranger.  The  chances  of  all  to  survive  and  take  being 
equal,  the  Com't  will  allow  maintenance  to  all  out  of  the  fund  {Marshall  v. 
Holloway,  1818,  2  Swans.  436;  19  RE.  94:  Eversley,  Domestic  Relations, 
2nd  ed.,  640).  Maintenance  may  also  be  granted  where  there  is  a  con- 
tingent gift,  whether  to  a  class  or  to  an  individual,  if  the  donors  over 
consent  {Greenwell  v.  Greenwell,  1800,  5  Yes.  194,  and  the  cases  reported  in 
the  notes  to  that  case ;  but  see  5  E.  E.  27). 

It  is  the  duty  of  a  guardian  to  prevent  his  ward  from  contracting  a 
marriage  unsuitable  as  regards  rank,  age,  or  fortune.  Sec.  16  of  4  Geo.  IV. 
c.  76,  provides  that  after  the  death  of  an  infant's  father,  the  consent  of  an 
appointed  guardian,  or  if  there  be  no  such  guardian,  that  of  the  mother,  if 
unmarried,  or  of  a  guardian  of  the  person  appointed  by  the  Court,  must  be 
given ;  but  by  sec.  17,  if  the  guardians  or  mother  unreasonably  refuse  to 
consent,  either  of  the  parties  may  apply  to  the  Com't  by  petition,  and  if  the 
marriage  appears  to  Ije  a  proper  one,  the  Court  may  declare  it  to  be  so,  in 
which  case  the  declaration  is  as  effectual  as  if  the  proper  consent  had  been 
obtained.  Nevertheless,  a  marriage  is  valid,  though  the  requii'ements  of  the 
Act  have  not  been  observed  {E.  v.  Bii'mingham,  1828,  8  Barn.  &  Cress.  29 ; 
32  E.  E.  332).  If  a  marriage  take  place  under  6  &  7  Will.  iv.  c.  85  by  a 
registrar's  certificate,  by  sec.  10  of  that  Act  the  same  consent  is  required 
as  is  necessary  under  the  Act  of  George  iv.  When  the  marriage  of  an 
infant  has  by  a  false  oath  or  by  fraud  been  obtained  without  the  necessary 
consent,  the  Court  has  power  to  forfeit  all  the  property  which  the  offending 
party  or  parties  have  obtained  by  the  marriage,  and  to  settle  the  property 
in  the  manner  directed  bv  the  Act  (4  Geo.  iv.  c.  76,  s.  23 :  6  »&  7  Will.  iv. 
c.  85,  s.  43). 

The  leave  of  the  Court  must  under  all  circumstances  be  obtained  by 
anyone  desiring  to  marry  one  of  its  wards,  and  will  only  be  given  when  the 
marriage  is  a  suitable  one  for  the  ward  (Seton,  Decrees,  5th  ed.,  p.  755). 
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It  is  a  contempt  of  Court  to  marry  a  ward  of  Court  without  such  leave, 
or  for  a  third  person  to  promote  such  a  marriage,  and  the  Court  frequently 
punishes  the  parties  who  are  guilty  of  this  contempt  by  committing  them 
to  prison  (Simpson,  2nd  ed.,  p.  335).  The  Court  will  also  use  its  powers  to 
prevent  an  improper  marriage.  Thus  it  will  restrain  the  parties  even 
from  communicating  with  one  another  (Seton,  Decrees,  5th  ed.,  pp.  894-897), 
and  when  it  suspects  that  a  parent  or  guardian  is  trying  to  bring  about  a 
marriage  without  its  leave,  will  remove  the  ward  from  his  custody,  and  con- 
fide him  or  her  to  the  care  of  some  other  person  {Roach  v.  Garvan,  1748, 
1  Dick.  88). 

The  Court  will,  if  necessary,  make  use  of  its  power  to  commit  for 
contempt,  to  compel  the  person  marrying  its  ward  to  make  or  agree  to  a 
proper  settlement  {Ball  v.  Coutts,  1812, 1  Ves.  &  Bea.  292 ;  Seton,  Decrees,  5th 
ed.,  901).  Sometimes  the  settlement  has  been  such  as  to  deprive  the 
husband  of  any  interest  in  a  female  ward's  property.  (See  Kent  v.  Burgess, 
1840,  11  Sim.  361.)  The  Court  has,  however,  no  power  to  compel  its  ward 
to  make  a  settlement  because  he  has  been  guilty  of  contempt  in  marrying 
without  leave  {Leigh  v.  Leigh,  1888,  40  Ch.  D.  290). 

An  infant  has  no  power  to  alienate  his  real  estate  so  as  to  deprive  him- 
self of  the  right  to  avoid  the  transaction  {Co.  Litt.  337  I ;  per  Lord  Hardwicke, 
Hearle  v.  Greenhank,  1749, 3  Atk.  712),  except  that  when  he  has  reached  the 
age  of  fifteen  he  may  for  valuable  consideration  sell  and  convey  by  feoffment 
gavelkind  land  {L71  re  Maskell  and  Goldfinch's  Contract,  [1895]  2  Ch.  525). 
The  Court  has  no  inherent  jurisdiction  to  order  a  sale  {Calvert  v.  Godfrey, 
1843,  6  Beav.  97),  nor  have  guardians  or  trustees  of  an  infant's  property 
any  general  power  of  ahenation  {Field  v.  Moore,  1855,  25  L.  J.  Ch.  66), 
though  trustees  may,  of  course,  exercise  a  power  of  sale  which  is  given  them 
by  the  instrument  creating  the  trust. 

Extensive  powers  of  dealing  with  infants'  real  property  have,  however, 
been  given  by  various  statutes. 

The  Partition  Acts,  1868  and  1876  (31  &  32  Vict.  c.  40,  and  39  &  40 
Vict.  c.  17),  enable  the  Court,  in  a  partition  action,  to  order  a  sale  of  land 
in  which  an  infant  is  interested. 

The  Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18),  s.  16,  enables  the 
Court  to  order  a  sale  of  any  settled  estates,  which  sale  may,  under  Order  51, 
r.  1  a,  take  place  out  of  Court.  Sec.  41  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  declares  that  any  land  in  which  an  infant  has  an 
estate  in  fee-simple  or  a  leasehold  interest  at  a  rent,  shall  be  deemed  to  be 
a  settled  estate  under  the  Act. 

Further  extensive  powers  of  dealing  with  an  infant's  real  propertv  are 
given  by  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38).  Sec.  59 
enacts  that  where  an  infant  is  in  his  own  right  seised  of  or  entitled  in 
possession  to  land,  for  the  purposes  of  the  Act  the  land  is  settled  land, 
and  the  infant  is  to  be  deemed  tenant  for  life  thereof.  By  sec.  60  the 
powers  which  the  Act  gives  to  a  tenant  for  life  may  be  exercised  on  behalf 
of  the  infant  by  the  trustees  of  the  settlement  (if  any),  or  by  such  persons 
as  the  Court  on  the  application  of  the  guardian  or  next  friend  may  direct. 

Power  to  alienate  the  real  property  of  infants  for  various  special 
purposes  is  given  to  guardians  and  trustees  by  various  statutes.  41 
Geo.  III.  c.  109,  s.  15,  enables  Inclosure  Commissioners,  whose  powers  are 
now  vested  in  the  Board  of  Agriculture,  to  effect  certain  exchanges  of  lands 
belonging  to  infants  with  the  consent  of  their  guardians  or  trustees. 
Under  the  Lands  Clauses  Consolidation  Act,  1845  (8  Vict.  c.  18),  which  is 
incorporated  in  a  number  of  other  Acts,  and  authorises  the  taking  of  laud 
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for  various  public  purposes,  guardians  and  trustees  are  emj)owered  to 
act  on  behalf  of  infants  (ss.  7,  8,  9).  Power  is  given  to  sell  land  belonging 
to  infants  for  places  of  worship  and  burial  places  (58  Geo.  m.  c.  45,  s.  36  ; 
3  Geo.  IV.  c.  72,  s.  8 ;  30  &  31  Vict.  c.  133,  s.  4 ;  36  &  37  Vict.  c.  50,  s.  3), 
for  school  sites  (4  &  5  Vict  c.  38,  s.  5),  for  workhouses  (5  &  6  WiU.  it.  c.  69, 
s.  1),  and  for  literary  and  scientific  institutions  (17  &  18  Vict.  c.  112,  s.  5). 
By  10  Creo.  rv.  c.  50,  s.  53,  land  belonging  to  infants  may  be  sold  to  the 
Commissioners  of  Woods  and  Forests. 

A  lease  granted  by  an  infant  is,  of  course,  voidable  though  it  becomes 
binding  bv  acquiescence  {Doe  v.  Smith,  1758,  2  T.  R  436 ;  Slator  v.  Trimble, 
1861,  14  ir.  R.  C.  L.  342). 

Neither  a  testamentary  guardian,  nor  a  guardian  appointed  by  the 
Court  and  acting  with  its  approval,  had  power  formerly  to  make  a  lease 
which  would  be  binding  on  an  infant  after  he  attained  his  majority. 
To  remedy  the  inconvenience  that  resulted,  the  Legislature  has  given 
extensive  powers  of  leasing.  The  first  Act  to  be  noticed  is  11  Geo.  rv.  and 
1  WiU.  rv.  c.  65 ;  sec.  17  of  which  enables  an  infant  or  his  guardian,  under 
an  order  of  the  Court,  to  grant  a  lease,  extending  beyond  the  period  of 
minority,  of  land  to  which  the  former  is  entitled  in  fee  or  tail,  or 
absolutely  by  lease.  By  virtue  of  the  Settled  Estates  Act,  1877,  the  Court 
has  wide  powers  of  granting  leases  of  settled  lands  (see  ss.  4-15,  46,  49), 
and,  as  we  have  seen,  by  sec.  41  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  an  infant's  fee-simple  or  leasehold  land  is  deemed  to  be  settled 
estate. 

The  Settled  Land  Acts,  1882  and  1890,  give  a  tenant  for  life  very 
extensive  powers  of  leasing.  L'nder  sec.  60  these  powers  may  be  exercised 
in  the  case  of  an  infant  by  trustees  or  by  a  guardian  specially  appointed  by 
the  Court.  By  sec.  59  of  the  Act  of  1882  these  powers  of  leasing  are 
extended  to  land  of  which  an  infant  is  seised  in  his  own  right  or  to  which  he 
is  entitled  in  possession. 

A  guardian  of  the  estate  is  a  trustee,  and  in  the  management  of  the 
ward's  property  must  strictly  carry  out  the  trusts  that  are  imposed  on  him. 
He  is  allowed,  in  respect  of  the  ward's  lands,  to  expend  such  sums  as 
are  necessary  on  repairs  and  improvements,  even  when  not  specifically 
authorised  so  to  do  {Umblehy  v.  Kirk,  1838,  1  Coop.  254;  Lewin  on  Trusts, 
9th  ed.,  p.  1101).  Extensive  powers  of  management  and  carrying  out 
improvements  are  given  to  trustees  of  infants'  land  by  sees.  41  and  42 
of  the  Conveyancing  and  Law  of  Propertv  Act,  1881,  and  by  sees.  21,  25, 
and  60  of  the' Settled  Land  Act,  1882,  and  sec.  13  of  the  Settled  Land  Act, 
1890.  (See  also  the  Agricultural  Holdings  Act,  1883,  s.  29,  and  the 
Housing  of  the  "Working  Classes  Act,  1885,  s.  11.) 

In  general  a  guardian  of  the  estate  is  not  entitled  to  convert  the  ward's 
real  property  into  personalty,  or  personal  property  into  realty,  unless  there 
be  a  trust  for  conversion.  The  Court  is  bound  by  the  same  principle,  and 
only  sanctions  conversion  in  a  case  of  absolute  necessity  {Camden  v.  Murray, 
1880,  16  Ch.  D.  161,  171 ;  Lewin  on  Trusts,  9th  ed.,  p.  1100). 

It  is  the  duty  of  a  guardian  to  call  in  and  realise  the  ward's  personal 
property,  and  to  invest  it  in  securities  authorised  by  the  instrument  of  trust 
or  by  law.  Order  22,  r.  17,  specifies  the  securities  in  which  cash  under 
the  control  of  the  Court  may  be  invested.  For  the  securities  in  which 
trustees  may  invest  trust  funds,  see  the  Trustee  Act,  1893,  s.  1.  Some- 
times a  will  authorises  trustees  to  carry  on  a  business,  but  in  default 
of  such  authority  they  must  call  in  any  capital  used  in  trade  {Kirkman  v. 
Booth,  1848,  ll'Beav.  273).     When  it  is  difficult  to  call  in  immediately 
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money  which  has  been  used  in  trade,  a  trustee  is  allowed  a  reasonable 
time  for  the  purpose,  provided  he  acts  reasonably  {Garrett  v.  Nolle,  1834, 
6  Sim.  604). 

VIII.  The  Statutes  of  Limitation. 

The  rights  of  infants  are  to  a  great  extent  not  affected  by  the  operation 
of  the  Statutes  of  Limitation.  As  regards  most  personal  actions,  the  Statute 
of  James  i.  provides  that  the  period  of  limitation  does  not  run  against 
infants  (21  Jac.  i.  c.  16,  ss.  3,  7).  Under  the  Statutes  of  Limitation  relating 
to  real  property,  an  action  for  rent  or  for  the  recovery  of  land  can  be 
brought,  or  an  entry  or  distress  made,  within  six  years  after  the  ceasing  of 
any  disability  specified  in  the  Act,  including  infancy,  notwithstanding  that 
the  period  of  limitation  has  expired;  but  the  right  to  sue  or  make  an 
entry  or  distress  is  absolutely  barred  when  thirty  years  have  elapsed  since 
it  first  accrued.  The  period  of  six  years  runs  from  the  death  of  a  person 
under  disability  at  the  time  of  his  death,  notwithstanding  the  disability  of 
any  other  person  (3  &  4  Will.  iv.  c.  27,  s.  18 ;  37  &  38  Vict.  c.  57,  ss.  1,  2,  3, 
5,  9).  By  sec.  42  of  the  earlier  Act  only  six  years'  interest  on  arrears  of 
rent  are  recoverable ;  but  in  equity  an  infant  may  treat  a  person  who  takes 
possession  of  his  land  as  his  bailiff,  and  make  him  account  for  all  the  rents 
and  profits  received  during  his  infancy  {Dormen  v.  Fortescue,  1744,  3  Atk. 
124,  130;  Simpson,  p.  113).  When  a  parent  or  other  person  whose  duty 
it  is  to  protect  an  infant's  rights  enters  into  possession  of  the  infant's  land, 
not  only  is  he  considered  to  have  possession  as  bailiff  during  the  infancy, 
but  his  possession  afterwards  is  deemed  still  to  be  as  bailiff,  unless  he 
can  show  that  the  circumstances  under  which  he  holds  have  changed  his 
possession  from  one  of  a  fiduciary  character.  Therefore,  however  long  his 
possession  has  continued,  in  general  he  is  liable  to  account  for  the  profits 
received  by  him,  and  can  gain  no  prescriptive  title  to  the  land  {Thomas  v. 
Thomas,  1855,  2  Kay  &  J.  79 ;  Quinton  v.  Frith,  1868,  Ir.  E.  2  Eq.  390  ;  Wall 
v.  Stanwick,  1887,  54  Ch.  D.  763  ;  In  re  HoUs,  1887,  36  Ch.  D.  553 ;  Tinker 
v.  Rodwell,  1893,  9  T.  L.  R.  657).  It  seems,  however,  that  this  principle 
does  not  apply  in  the  case  of  a  stranger  who  has  taken  adverse  possession 
of  an  infant's  land  {Hagley  v.  West,  1824,  3  L.  J.  0.  S.  63  ;  26  E.  E.  221). 

As  regards  legacies  and  actions  on  specialty,  or  for  money  secured  by 
mortgage  or  otherwise  charged  on  land,  an  infant  has  the  full  period  from 
attaining  his  majority  to  enforce  his  claims  (3  &  4  Will.  iv.  c.  42,  ss.  3,  4 ; 
37  &  38  Vict.  c.  57,  s.  8). 

By  sec.  7  of  the  Prescription  Act  (2  &  3  Will.  iv.  c.  71),  the  time  during 
which  any  person,  who  could  have  resisted  a  claim  under  the  Act,  is  an 
infant  is  not  to  be  reckoned,  except  where  the  claim  is  declared  to  be 
absolute  and  indefeasible. 

[Authorities. — In  addition  to  the  authorities  above  mentioned,  see 
Matthews'  Children  and  Young  Persons,  1895.] 


In  favorcm  libertatiS — Every  presumption  is  to  be  made  in 
favour  of  liberty.  This  is  an  important  maxim  in  criminal  law,  which  holds 
every  one  innocent  until  guilt  has  been  established  by  the  prosecution. 


Infectious  Diseases. — The  Public  Health  Act,  1875,  contains 
numerous  provisions  with  regard  to  infectious  diseases,  and  the  steps  to  be 
taken  by  local  authorities  for  preventing  and  checking  the  spread  of  such 
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disorders.  These  authorities  are  empowered  to  see  that  houses  and  articles 
infected  are  properly  cleansed  and  disuifected  (ss.  120-123),  and  to  make 
provision  for  the  conveyance  of  patients  suffering  from  such  diseases  to 
hospitals  (ss.  123, 124);  they  may  provide  hospitals  (s.  131),  and  must  carry 
out  any  regulations  made  by  the  Local  Government  Board  under  the  power 
given  to  the  Board  by  sec.  134  to  make  such  whenever  any  part  of  England 
appears  to  be  threatened  with,  or  is  affected  by,  any  formidable  epidemic, 
endemic,  or  infectious  disease  (see  Epidemic).  Local  authorities  are  also  re- 
quired to  make  by-laws  for  common  lodging-houses,  dealing  inter  alia  with 
the  notification  of  any  case  of  infectious  disease  occurring  therein,  and  the 
taking  of  precautions  against  the  spread  of  the  disease  (s.  80). 

By  the  same  statute  it  is  made  an  offence  for  a  person,  while  suffer- 
ing from  any  such  disorder,  wilfully  to  expose  himself  in  a  public  place 
without  taking  proper  precautions  against  spreading  the  disorder,  or  to 
enter  a  public  conveyance  without  notifj-ing  the  owner,  conductor,  or  driver 
thereof,  that  he  is  so  suffering  (s.  126).  It  is  also  made  an  offence  for  a 
person  who  being  in  charge  of  anyone  suffering  from  such  a  disorder 
exposes  him  in  a  public  place  without  taking  similar  precautions  (ibid.). 
To  expose  such  a  person  on  the  highway  is  also  indictable  at  common  law 
{E.  V.  VantandiUo,  1815,  4  M.  &  S.  73).  A  penalty  is  likewise  imposed  on  a 
person  who  gives,  lends,  sells,  transmits,  or  exposes,  without  previous  disin- 
fection, bedding,  clothing,  etc.,  which  have  been  exposed  to  infection  (s.  126). 
A  public  conveyance  in  which  a  person  suffering  from  any  such  disorder  has 
been  carried  must  be  disinfected  immediately  afterwards  (s.  127);  an  inn, 
house,  or  room  in  which  a  person  so  suffering  has  been,  must  previously  have 
been  disinfected  before  being  let  (s.  128) ;  and  it  is  made  an  offence  for  a 
person  to  make  any  false  statement  with  respect  to  such  house  or  room 
(s.  129). 

Further  provision  is  made  on  the  subject  by  the  Infectious  Disease 
(Notification)  Act,  1889,  and  the  Infectious  Disease  (Prevention)  Act, 
1890.  Both  Acts  are  adoptive ;  the  latter  being  adoptive  either  in  whole 
or  in  part.  By  the  Act  of  1889  which  defines  "  infectious  disease  "  for  the 
purpose  of  tlie  Act  as  meaning  any  of  the  following  diseases,  namely, 
smallpox,  cholera,  diphtheria,  membraneous  croup,  erysipelas,  scarlatina  or 
scarlet  fever,  typhus,  typhoid,  euteric,  relapsing,  continued,  or  puerperal 
fevers,  as  well  as  any  other  infectious  disease  which  by  a  resolution  duly 
passed  by  the  local  authority  and  sanctioned  by  the  Local  Government 
Board  is  declared  to  be  included  within  the  definition  (ss.  6,  7).  The 
occurrence  of  any  such  disease  in  any  building  used  for  human  habitation, 
or  in  any  ship,  boat,  tent,,  van,  shed,  or  similar  structure  (but  not  including 
Crown  buildings)  must  be  notified  to  the  medical  officer  of  health  of  the 
district  (ss.  3,  13,  15),  the  duty  of  giving  this  notice  being  cast  primarily  on 
the  head  of  the  house  to  which  the  patient  belongs,  faiUng  whom  the  nearest 
relative  present,  or  on  Ms  defaidt,  on  the  person  in  charge  of,  or  in 
attendance  on,  the  patient,  or  on  his  default,  on  the  occupier  of  the  building 
(s.  3) ;  any  medical  practitioner  \isiting  such  patient  is  also  boimd  to  give 
notice  {ibid.). 

By  the  Act  of  1890  provision  is  made  for  the  inspection  of  dairies,  and 
if  necessary  for  the  prohibition  of  the  supply  of  milk  fi'om  same  where  it 
appears  that  infectious  disease  is  caused  by  the  consumption  of  milk 
supplied  therefrom  (s.  4).  (See  also  sec.  9  of  the  Dairies,  Cowsheds,  anil 
Milkshops  Order,  1885.)  Provision  is  also  made  for  the  cleansing  and 
disinfecting  of  premises,  bedding,  and  other  articles  which  have  been 
infected  (ss.  5,  6).     Penalties  are  imposed  on  persons  ceasing  to  occupy 
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houses  or  rooms  in  which  within  six  weeks  previously  any  person  suffering 
from  any  infectious  disease  has  been,  without  previously  disinfecting  same 
and  all  articles  therein  likely  to  retain  infection,  or  without,  giving  notice  to 
the  owner  (s.  7).  Provision  is  likewise  made  for  the  speedy  interment  of 
bodies  of  persons  dying  of  infectious  diseases,  and  for  the  disinfection  of  any 
public  conveyance  other  than  a  hearse  in  which  any  such  body  has  been 
carried  (ss.  8-11).  Orders  may  be  made  for  the  detention  of  infected 
persons  who  are  without  proper  lodging  (s.  12),  and  temporary  shelter  may 
be  provided  for  persons  compelled  to  leave  their  dwellings  in  order  that 
same  may  be  disinfected  (s.  15).  Infectious  rubbish  thrown  into  ashpits 
must  be  disinfected  (s.  13). 

The  main  provisions  of  these  statutes  have  been  reproduced  in  practi- 
cally identical  terms  in  the  Public  Health  (London)  Act,  1891  (ss.  55-74). 

The  Public  Health  Act,  1896,  empowers  the  Local  Government  Board  to 
make  regulations  providing  inter  alia  for  signals  being  hoisted  by  vessels 
having  any  case  of  epidemic,  endemic,  or  infectious  disease  on  board,  for 
questions  to  masters,  the  detention  of  vessels  and  persons  on  board,  and  the 
duties  to  be  performed  in  cases  of  such  disease  by  masters,  pilots,  and  other 
persons  on  board.     See  Epidemic  ;  Hospitals  ;  Public  Health. 
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Preliminaky. — This  expression  came  into  use  as  a  means  of  contrasting 
witli  the  superior  Courts  of  common  law.  Courts  also  of  the  common  law 
over  which  they  exercised  a  supervisory  jurisdiction  by  writs  of  vmndamtis. 
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ecrtioi-ari,  or  jn'ohibitian  ;  and  since  the  Judicature  Acts,  any  Court  to  which 
these  writs  will  go  must  be  either  inferior  or  ecclesiastical.  The  Central 
Criminal  Court  and  the  Chancery  Courts  of  Lancaster  and  Durham  are 
treated  as  superior  Courts  of  local  jurisdiction. 

Inferior  Courts,  if  of  record,  have  power  to  fine  and  imprison  for  contempts 
committed  in  the  face  of  the  Court. 

Their  judges  are  liable  to  actions  for  anything  done  without  jurisdiction. 
(See  Beven  on  Ncgligcnrr,  2nd  ed.,  278 :  Anderson  v.  Gorrie,  [1895]  1  Q.  B. 
668 ;  Jones  v.  German,  [1896]  2  Q.  B.  418 ;  [1897]  1  Q.  B.  374.) 

Inferior  faU  into  four  classes — 

(1)  Courts  of  criminal  jurisdiction. 

(2)  Courts  of  ci\'il  jurisdiction  and  record. 

(3)  University  Courts. 

(4)  Manorial  Courts. 

1.  Local  Courts  of  Criminal  or  Quasi-Criminal  Jurisdiction. 

(a)  In  Bo7-ou[/h.s. — Borotigh  Sessions  are  the  sittings  of  the  recorder  or 
justices  of  a  mimicipal  borough  under  his  or  their  commission  or  statutory 
appointment  for  judicial  or  quasi-judicial  purposes.  From  this  point  of  view 
nmuicipal  boroughs,  including  the  city  of  London  (see  London  (City)),  fall  into 
three  classes — («)  those  having  no  separate  commission  of  the  peace — of  these 
there  were  sixty-seven  at  the  end  of  1888 ;  (6)  those  which  have  a  separate 
commission  of  the  peace  but  not  a  separate  Court  of  Quarter  Sessions.  Such 
grant  may  on  the  petition  of  the  council  be  made  by  the  Crown  (45  &  46 
Vict.  c.  50,  s.  162),  or  by  the  Crown  revoked  (51  &  52  Vict.  c.  41,  s.  38  (7)). 
Of  these  boroughs  there  were  113  at  the  end  of  1888,  some  of  which  held 
their  commissions  prior  to  1835,  up  till  which  year  most  boroughs  or  towns 
corporate  (whether  municipal  boroughs  in  the  modern  sense  or  not)  had 
their  own  justices  under  their  charter  or  by  prescription  (see  27  Hen.  viiL 
c.  24,  ss.  5,  14,  15,  17)  or  the  king's  commission  (27  Hen,  vni.  c.  27,  ss.  2, 
3,  4).  The  Act  of  1835  took  away  all  criminal  jurisdiction  from  corporate 
or  chartered  justices,  and  from  the  corporations  all  right  to  elect  or 
nominate  borough  justices,  (c)  Quarter  Session  boroughs  which  have  not 
only  a  separate  commission  of  the  peace,  but  also  a  grant  of  a  separate  Court 
of  Quarter  Sessions,  i.e.  Quarter  Sessions  separate  from  those  of  the  county, 
though,  as  in  the  case  of  certain  liberties  of  the  Cinque  Ports,  they  may  not 
be  actually  held  in  the  borough  {St.  Larnxnce,  Bamsgate  {Overseers)  v.  Kent 
Justices,  1 887,  51  J.  P.  262).  The  grant  may  on  the  petition  of  the  coimcil  be 
made  by  the  Crown  (45  &  46  Vict.  c.  50,  s.  162),  and  can  now  on  like  peti- 
tion be  revoked  by  the  Crown  (51  &  52  Vict.  c.  41,  s.  38  (7)),  though  prior 
to  that  enactment  revocation  could  not  be  eftected  without  legislation  (see 
as  to  Falmouth,  28  &  29  Vict.  c.  103).  Of  these  Iwroughs  there  were  113  at 
the  end  of  1888.     Some  of  these  had  their  grants  prior  to  1835. 

In  boroughs  of  class  («)  the  only  justices  for  the  borough  are  the  mayor 
ex  officio  and  any  ex-mayor  (not  disqualified  for  the  office  of  mayor)  during 
the  year  after  he  leaves  office  (45  &  46  Vict.  c.  50,  s.  155  (1)).  The  powers 
of  these  justices  exist  whether  they  are  or  are  not  on  the  commission  of  the 
peace  for  the  coimty  in  which  the  borough  Hes.  But  the  mayor  of  a 
borough  which  is  not  a  county  borough,  i.e.  for  administrative  purposes  a 
county  in  itself,  is  also  eoi  officio  a  county  justice  if  not  disquahfied  {e.g.  by 
being  sheriff  or  a  solicitor)  on  taking  the  oaths  under  the  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73,  s.  22).  But  see  51  &  52  Vict.  c.  41, 
8.  59  (2). 

In  boroughs  of  class  (h),  besides  the  ex  officio  justices  already  named,  the 
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persons  qualified  to  act  under  the  borough  commissions  of  the  peace  are  the 
persons  named  therein  who  reside  in  or  within  seven  miles  of  the  borough, 
or  occupy  a  house,  warehouse,  or  other  property  therein.  They  need  not  be 
burgesses  nor  possess  the  qualification  by  estate  needed  for  a  county  justice 
(45  &  46  Vict.  c.  50,  s.  157).  The  stipendiary  magistrate,  if  any,  is  also  a 
borough  justice  for  all  purposes,  including  liquor  licences.  See  Justice  of 
THE  Peace  ;  STIPE^"DIAKY  Magistrate. 

In  boroughs  of  class  (c)  the  recorder,  besides  the  persons  above  named,  is 
a  justice  of  the  borough,  except  for  the  purposes  of  granting  licences  for 
sale  of  intoxicants  (45  &  46  Vict.  c.  50,  s.  165  (4))  and  of  making  or  levying 
borough  rates,  or  making,  apportioning,  allowing,  or  levying  any  other  rate, 
though  he  may  hear  rating  appeals. 

In  each  class  of  borough  the  jurisdiction  of  a  borough  justice  is  the  same, 
i.e.  he  has,  as  to  all  matters  arising  within  the  borough,  the  same  powers  as 
a  county  justice  has  as  to  matters  arising  within  the  county.  He  is  not 
disqualified  in  any  case  by  liability  to  the  borough  rate  (45  &  46  Vict.  c.  50, 
ss.  157,  158).  No  borough  justice  as  such  can  sit  in  the  county  Quarter 
Sessions  or  in  a  Court  of  assize  or  gaol  delivery,  nor  act  in  making  or 
levying  a  county  or  borough  rate.  The  recorder  is  the  only  borough  justice 
who  can  do  any  judicial  act  at  borough  Quarter  Sessions,  though  in  his 
absence  the  mayor  may  adjourn  the  sessions  (45  &  46  Vict.  c.  50,  ss.  158, 
167).  As  to  their  jurisdiction  over  lunatics,  see  the  Lunacy  Acts,  1890 
(s.  10)  and  1891  (s.  24),  and  Asylums. 

Licensing  or  Brewster  Sessions. — Sessions  are  also  held  in  boroughs  for 
the  confirmation  of  the  grant  of  new  licences,  and  of  the  removal  of  old 
licences.  In  boroughs  which  have  at  the  beginning  of  the  fortnight  pre- 
ceding 20th  August  (in  Middlesex  and  Surrey,  1st  March)  ten  or  more 
justices  acting  in  or  for  the  borough,  the  confirming  authority  is  the  whole 
body  of  borough  justices.  In  boroughs  which  have  less  than  ten  justices 
then  acting,  the  confirming  authority  consists  of  a  joint  committee  of 
borough  justices  appointed  by  the  majority  of  their  own  body  and  of  county 
justices  appointed  by  the  county  licensing  committee.  Eules  are  made  by 
the  borough  justices  or  the  joint  committee  for  the  meetings  and  trans- 
action of  business,  and  as  to  the  proceedings  to  be  adopted  for  the  con- 
firmation of  licences,  the  costs  to  be  incurred,  and  the  person  by  whom  they 
are  to  be  paid.  See  35  &  36  Vict.  c.  94,  ss.  37,  38,  43,  which  got  rid  of 
the  conflicting  decisions  {Brown  v.  Niclwlson,  1858,  28  L.  J.  M.  C.  49  ;  B.  v. 
Simpson,  1861,  30  L.  J.  M.  C.  178).     See  Intoxicating  Liquor. 

Petty  Sessions. — This  term  was  orighially  used  in  contradistinction  to 
General  or  Quartei  Sessions  (E.  v.  London,  1811,  15  East,  632).  By  Black- 
stone  it  is  treated  as  equivalent  to  special  sessions.  The  term  came  into 
statutory  vogue  in  the  eighteenth  century  (37  Geo.  ill.  c.  143,  s.  1).  By  the 
Petty  Sessions  Act,  1848  (12  &  13  Vict.  c.  18,  s.  1),  every  sitting  and  acting 
of  justices  of  the  peace,  or  of  a  stipendiary  magistrate,  in  and  for  any  muni- 
cipal borough  (including  a  city  or  town  corporate)  having  a  separate 
commission  of  the  peace  at  a  police  court  or  other  place  appointed  in  that 
behalf,  is  to  be  deemed  a  petty  sessions  of  the  peace,  and  the  district  for 
which  the  Court  is  held  is  to  be  deemed  a  petty  sessional  division  for  the 
purpose  of  past  and  future  statutes.  This  legislation  was  rendered 
necessary  to  prevent  confusion  in  the  exercise  of  jurisdiction  (B.  v.  Devon 
Justices,  1818, 1  Barn.  &  Aid.  588 ;  B.  v.  Whittles,  1849, 13  Q.  B.  254).  These 
definitions  have  been  expanded  by  the  Interpretation  Act,  1889  (52  &  5."! 
Vict.  c.  63,  s.  13),  which  defines  a  petty  sessional  Court  as  a  Court  of  summary 
jurisdiction  (a)  consisting  (1)  of  two  or  more  justices,  or  (2)  of  a  borough  police 
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magistrate  (see  Stipendiary  Magistrate)  to  whom  jurisdiction  is  given,  or 
who  is  authorised  to  act  under  the  Summary  Jurisdiction  Acts  (j.r.),  and 
whether  they  or  he  are  or  is  acting  under  these  Acts  or  any  of  them  or  under 
any  other  Act  or  by  virtue  of  their  or  his  commission,  or  under  the  common 
law ;  and  (b)  sitting  at  any  petty  sessional  court-house,  i.e.  a  court-house  or 
other  place  at  which  justices  are  accustomed  to  assemble  for  holding  special 
or  petty  sessions,  or  which  is  for  the  time  being  appointed  as  a  substitute 
for  such  court-house  or  place  (52  &  53  Yict.  c.  63,  s.  13,  subs.  11,  12,  13). 

These  substituted  court-houses  are  distinct  from  the  occasional  court- 
houses which  are  appointed  for  the  counties  under  the  Summary  Jurisdiction 
Act,  1879  (42  &  43  Vict.  c.  49,  s.  20). 

The  result  of  these  definitions  is  that  "  petty  "  sessions  is  the  better 
understood  meaning  of  the  term  applied  to  Courts  sitting  openly  at  regular 
intervals  and  without  special  notices  to  deal  with  cases  where  the  presence 
of  two  justices  is  necessary,  including  cases  under  the  Highway  Acts 
(27  &  28  Yict.  c.  101,  s.  46).  They  do  not  apply  to  cases  where  a  single 
justice  acts  under  the  Indictable  Offences  Act,  1848,  or  in  the  cases  in 
which  he  can  act  singly  under  the  Summary  Jurisdiction  Acts,  nor  to  what 
are  called  special  sessions,  although  many  sittings  of  this  kind  are  within 
the  definition  of  petty  sessional  Courts  above  given. 

In  boroughs  of  class  (a)  the  borough  does  not  form  a  special  petty 
sessional  division,  but  is  part  of  a  county  petty  sessional  di^dsion,  and  the 
county  justices  have  full  jurisdiction  to  sit  and  act  therein  both  at  petty 
sessions  and  at  special  sessions.  The  mayor  and  ex-mayor  can  sit  with  the 
county  justices  in  borough  cases,  and  the  mayor  is  entitled  to  precedence, 
except  when  a  borough  stipendiary  magistrate  is  sitting.  See  Stipendiary 
Magistrate. 

The  mayor  and  ex-mayor  can  also  sit  without  the  county  justices  at 
special  sessions,  and  adjudicate  summarily  on  cases  arising  within  the 
borough  (12  Mon.  Circ.  230),  but  cannot  fix  the  days  for  them  nor  appoint 
a  justice's  clerk.  Either  can  sit  alone  for  all  judicial  purposes  for  which  a 
single  justice  has  jurisdiction  {Sti-ugndl  v.  Wilson,  1881, 7  Q.  B.  D.  548).  In 
such  cases  he  acts  as  a  county  justice  with  powers  limited  to  a  particular 
locality  {Mayor  of  Heigate  v.  Hart,  1868,  L  E.  3  Q.  B.  244) ;  but  penalties 
recovered  before  them  under  sec.  31  of  the  Summary  Jm-isdiction  Act,  1868, 
go  to  the  county  treasurer  and  not  to  the  borough  fund  {s.  c). 

Boroughs  of  class  (b)  form  separate  petty  sessional  divisions  (12  & 
13  Yict.  c.  18,  s.  1),  and  the  borough  justices  must  appoint  a  justice's  clerk 
and  a  proper  petty  sessional  court-house  and  clerks'  office  (45  &  46  Yict. 
c.  50,  ss.  159, 160;  and  see  Justices'  Clerk).  Fines,  etc.,  go  to  the  county  and 
not  to  the  borough  fund  (  Winn  v.  Mossman,  1879,  L.  E.  4  Ex.  292).  The 
county  justices  have  in  such  a  borough,  unless  it  is  a  county  of  itself,  con- 
current jurisdiction  with  the  borough  justices  (Buckler  v.  Wilson,  [1896] 
1  Q.  B.  83),  but  cannot  exclude  them  if  they  desire  from  sitting  and  acting 
in  a  petty  sessional  Court  or  other  Court  of  summary  jurisdiction  sitting  on 
and  for  a  borough  case  (B.  v.  Williamson,  1891,  7  T.  L.  E.  634).  But  where 
the  county  or  borough  justices  act  first  the  others  are  excluded  from  acting 
{B.  V.  Sainsbury,  1791,  4  T.  E.  456 ;  2  E.  E.  433). 

The  provisions  as  to  petty  sessions  in  boroughs  of  class  (c)  and  in 
boroughs  which  are  counties  in  themselves  are  the  same  as  in  class  (6), 
except  that  the  jurisdiction  of  the  county  jiistices  is  excluded  as  to 
all  judicial  matters  arising  within  the  borough,  in  all  boroughs  which 
before  the  commencement  of  the  Municipal  Corporations  Act,  1835  (5  & 
6  Will.  IV.  c.  76),  were   exempt  from   such  jurisdiction,  by  an   express 
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non-intromittant  clause  in  their  charter  or  commission,  or,  it  is  submitted, 
by  such  clause  in  a  commission  since  granted  (45  &  46  Vict.  c.  50,  ss.  187, 
289). 

Special  Sessions. — Special  sessions  are  sittings  of  the  justices  usually 
convened  by  previous  notice,  the  giving  and  length  of  which  is  in  several 
cases  prescribed  by  law,  or  held  at  fixed  intervals  throughout  the  year.  The 
term  is  used  in  contrast  both  to  ordinary  petty  sessions  and  to  General  or 
Quarter  Sessions.  They  are  usually  held  for  purposes  quasi-judicial  in  form, 
but  in  substance  relating  to  administration  or  police. 

In  boroughs  having  a  separate  commission  of  the  peace  they  are  held — 

(a)  Between  August  20  and  September  14,  for  the  granting  of  licences  for 
alehouses,  beerhouses,  and  wine  and  refreshment  houses  (9  Geo.  IV.  c.  61, 
ss.  1,2;  32  &  33  Vict.  c.  27 ;  33  &  34  Vict.  c.  29),  or  for  billiard  tables 
(8  &  9  Vict.  c.  109,  s.  10).  The  dates  are  fixed  at  petty  sessions  held 
twenty-one  days  before  that  fixed. 

(b)  Not  less  than  four  nor  more  than  eight  times  a  year  for  transfer  of 
the  above-mentioned  licences.  The  dates  are  fixed  at  the  annual  licensing 
meeting  (9  Geo.  iv.  c.  61 ;  35  &  36  Vict.  c.  94). 

The  scheme  of  the  Local  Government  Bill,  1888,  to  transfer  the  powers 
exercised  at  these  sessions  to  town  or  county  councils  was  abandoned,  and 
has  not  been  revived,  but  the  whole  matter  is  now  under  the  consideration 
of  the  Licensing  Laws  Commission. 

(c)  In  the  last  week  of  September,  to  revise  jury  lists  (6  Geo.  iv.  c.  50, 
s.  10 ;  33  &  34  Vict.  c.  77,  s.  10).  This  does  not  apply  to  Quarter 
Sessions  boroughs. 

(d)  Four  times  a  year  at  least,  to  hear  appeals  against  parochial  rates 
(6  &  7  Will.  IV.  c.  96,  s.  6 ;  12  &  13  Vict.  c.  18,  s.  1).  At  these  sessions  if 
the  borough  is  not  conterminous  with  the  poor  law  union,  for  which  the  rate 
is  made,  county  justices  have  concurrent  jurisdiction  (30  &  31  Vict.  c.  106, 
s.  67 ;  B2ickler  v.  Wilson,  [1896]  1  Q.  B.  8:i). 

(e)  Yearly  in  October,  to  appoint  special  constables  for  the  borough  (45 
&  46  Vict.  c.  50,  s.  196  (2)).  They  have  also  a  power  to  suspend  borough 
constables  (45  &  46  Vict.  c.  50,  s.  191  (4)). 

(/)  Yearly,  between  March  24  and  April  9,  to  appoint  parochial  con- 
stables (5  &  6  Vict.  c.  109,  s.  1 ;  35  &  36  Vict.  c.  92). 

(g)  Yearly,  on  March  25,  or  within  fourteen  days  thereafter,  to  appoint 
overseers  in  any  borough  (54  Geo.  in.  c.  91)  in  whicli  the  appointment  has 
not  been  transferred  under  sees.  33,  34  of  the  Local  Government  Act,  1894 
(56  &  57  Vict.  c.  73). 

As  a  general  rule,  notice  of  special  sessions  must  be  given  to  each  justice 
for  the  borough  or  division,  otherwise  they  will  not  be  valid  (B.  v.  Worcester 
Justices,  1818,  2  Barn.  &  Aid.  228). 

(A)  To  allow  rates  made  by  the  overseers  or  other  ratuig  authority. 

The  administrative  powers  of  justices  in  borough  sessions  have  been 
transferred  to  the  town  councils  with  respect  to  the  following  matters — 
{a)  The  licensing  of  dealers  in  game,  passage  brokers,  emigrant  runners,  and 
gang-masters  of  Agricultural  Gangs  ;  (&)  the  grant  of  pawnbrokers'  certi- 
ficates ;  (c)  the  abolition  of  fairs  and  markets ;  {d)  the  execution  as  the 
local  authority  of  the  Acts  relating  to  petroleum  and  the  protection  of 
infant  life  (56  &  57  Vict.  c.  73,  s.  27). 

The  justices  of  a  borough  liaving  a  separate  commission  of  the  peace  are 
still  the  authority  to  grant  licences  for  stage  plays  (6  &c  7  Vict.  c.  68,  s.  5 ; 
51  &  52  Vict.  c.  41,  s.  7  {a)).  The  power  to  grant  licences  for  music  and 
dancing  apart  from  local  Acts  (as  to  which,  see  Pulling,  Handbook  for  County 
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Authorities,  pp.  174-177)  was  transferred  in  county  boroughs  to  the  borough 
council  and  in  other  boroughs  to  the  county  council  (51  &  52  Vict.  c.  41, 
ss.  3  (i),  34,  36):  but  under  (the  adoptive)  sec.  51  of  the  Pubhc  Health 
Act,  1890,  the  jurisdiction  can  by  resolution  of  the  town  council  be  revested 
in  the  borough  justices.     See  Public  Entertaixmes-t. 

Quarter  Sessiojis. — Xo  general  sessions  as  distinct  from  Quarter  Sessions 
are  now  held  in  any  borough  except  the  city  of  London  (B.  v.  London  Justices, 
1812,  15  East,  632;  13  R.  R.  540;  and  see  London  (City)).  In  substance 
Quarter  Sessions  are  merely  that  species  of  general  sessions  of  the  justices 
which  are  held  at  the  particular  periods  prescribed  by  statute  (see  Hawk., 
P.  C,  bk.  ii.  c.  18,  s.  18  ;  Lambarde,  Eircnardui,  ]ih.  iv.  c.  20  ;  E.  v.  Middlesejc 
JvMices,  1843,  4  Q.  B.  807),  and  Acts  authorising  appeals  to  general  sessions 
are  read  as  apphing  in  boroughs  to  Quarter  Sessions. 

Prior  to  1835  corporation  justices  under  the  corporations'  charters,  which 
had  the  eft'ect  of  permanent  commissions  ( Wcatha-head  v.  Drctcry,  1809, 
11  East,  168),  could  hold  their  General  or  Quarter  Sessions  without  the  assist- 
ance of  a  recorder,  and  could  even  try  capital  offences  {R.  v.  Thomas,  1815, 
4  M.  &  S.  291;  16  R.  R.  520).  This  power  was  taken  away  by  the  Municipal 
Corporations  Act,  1835,  and  Courts  of  Quarter  Sessions  in  aU  boroughs 
(except  the  city  of  London)  are  now  regulated  by  sees.  162-169  of  the 
Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50).  A  borough  Court 
of  Quarter  Sessions  is  now  held  before  the  recorder  as  sole  judge.  He 
must  be  a  barrister  of  not  less  than  five  years'  standing,  appointed  by  the 
Crown  {i.e.  by  the  Home  Secretary),  during  good  beha\iour,  at  such  yearly 
salary  as  the  sovereign  directs,  not  exceeding  in  the  case  of  a  new  grant  of  a 
Court  of  Quarter  Sessions  the  amoimt  specified  in  the  petition  for  the  grant. 
Tlie  salary  may  be  increased  dm-ing  the  recorder's  term  of  office  by  resolution 
of  the  town  council  if  approved  by  a  Secretary  of  State.  Arreare  of  salary 
were,  under  the  Act  of  1835,  held  recoverable  only  out  of  the  borough  fund 
and  not  by  action  of  debt  {Addison  v.  Mayor,  etc.,  of  Fronton,  1852,  21  L.  J. 
C.  P.  108). 

Tlie  same  person  may  be  appointed  recorder  of  two  or  more  boroughs 
conjointly  (45  &  46  Vict.  c.  50,  s.  163  (8)),  and  may  also  lawfully  hold  the 
office  of  County  Court  judge  for  the  same  or  another  district,  subject  only 
to  the  disapproval  of  the  General  Councd  of  the  Bar  and  its  constituents. 

He  may  be  revising  barrister  for  the  borough,  but  not  ^M.P.,  mayor, 
alderman,  councillor,  or  stipendiary  magistrate.  A  recordership  does  not 
disqualify  the  liolder  from  sitting  in  Parhament,  but  is  an  office  of  profit 
under  the  Crown  within  6  Anne,  c.  41,  s.  26,  so  as  to  necessitate  re-election 
after  accepting  the  appointment. 

Borough  Quarter  Sessions  must  be  held  once  in  every  quarter,  or  oftener 
if  the  recorder  thinks  fit  because  of  the  number  of  prisoners  committed  for 
trial  before  him,  or  in  view  of  the  Assizes  Rehef  Act,  1889  (52  &  53  Vict, 
c.  18).  They  may  be  held  during  the  assizes  for  the  coimty  of  which  the 
borough  forms  part  {Smith  v.  R,  1849,  18  L.  J.  M.  C.  107). 

The  recorder,  if  unable  to  attend  from  sickness  or  other  imavoidable 
cause,  may  appoint  by  writing,  signed  by  him  as  a  deputy-recorder,  a 
barrister  of  five  years'  standing  to  hold  the  next  sessions  for  him  (45  &  46 
Vict.  c.  50,  s.  166).  If  the  recorder  is  xmable  to  make  the  appointment,  it 
can  be  made  xmder  the  Recorders,  Magistrates,  and  Clerks  of  the  Peace 
Act,  1888  (51  &  52  Vict.  c.  23).  The  inadequacy  of  the  recorder's  excuse 
for  absence  does  not  invahdate  the  acts  of  his  deputy  (45  &  46  Vict.  c.  50, 
88.  166,  237),  who  apparently  need  not  take  any  oath  of  office. 

When  the  sessions  are  likely  to  last  over  three  days,  and  he  receives  a 
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certificate  signed  by  the  mayor,  two  aldermen,  or  the  town  clerk  of  a  resolu- 
tion of  the  town  council  (which  remains  in  force  for  twelve  months)  as  to  its 
expediency, the  recorder  has  power  to  constitute  a  second  Court  and  to  appoint 
a  barrister  of  five  years'  standing,  previously  approved  as  a  fit  person  by  a 
Secretary  of  State,  to  preside  over  a  second  Court  during  the  sessions,  and 
try  all  felonies  and  misdemeanours  sent  in  to  him  by  the  recorder  or  deputy- 
recorder  (45  &  46  Vict.  c.  50,  s.  168).  This  reserves  appeals,  etc.,  to  the 
recorder  or  his  deputy  in  the  first  Court.  Ancillary  provisions  are  made 
as  to  appointing  an  assistant  clerk  of  the  peace  and  crier  of  the  Court,  and 
for  the  payment  of  the  assistant  barrister  and  these  officers  (45  &  46  Vict, 
c.  50,  s.  168  (5)  (8),  Scheds.  4,  5). 

The  mayor  and  other  borovigh  justices  have  no  judicial  authority  in  a 
Borough  Court  of  Quarter  Sessions ;  but  the  mayor,  if  the  recorder  or  his 
deputy  are  absent,  can  open  and  adjourn  the  Court,  and  respite  recognisance, 
condition  to  appear  thereat  until  a  day  by  him  then  and  there  proclaimed 
(45  &  46  Vict.  c.  50,  ss.  158,  167). 

The  clerk  of  the  peace  for  the  borough  is  appointed  by  the  town  council 
(45  &  46  Vict.  c.  50,  s.  164).     See  Peace,  The. 

The  jurisdiction  of  the  Borough  Quarter  Sessions  is  the  same  as  to 
matters  arising  within  the  borough  as  that  of  County  Quarter  Sessions  as 
to  matters  arising  within  the  county,  except  that  the  recorder  or  his  deputy 
act  alone  (45  &  46  Vict.  c.  50,  s.  165  (3)).  He  can  try  all  felonies  and  mis- 
demeanours within  the  jurisdiction  of  Quarter  Sessions,  and  has  power 
to  state  a  special  case  under  the  Crown  Cases  Reserved  Act,  1848  (11  & 
12  Vict.  c.  78).  He  also  has  exclusive  jurisdiction  to  hear  any  appeals 
from  acts  of  borough  justices  which  lie  to  Quarter  Sessions,  whether  under 
the  Summary  Jurisdiction  Acts,  the  Poor  Law  Acts  (see  8  &  9  Will.  iv.  c.  36, 
s.  6),  or  as  to  stage  play  licences  (6  &  7  V  ict.  c.  68,  s.  20);  and  as  to  these  appeals 
he  appears  to  have  exclusive  jurisdiction  (see  B.  v.  St.  Edmunds,  Salisbury, 
1841,  2  Q.  B.  72  ;  R.  v.  Suffolk  Justices,  1841,  2  Q.  B.  85;  B.  v.  Lancashire 
Justices,  1852,  18  Q.  B.  361 ;  B.  v.  Liverpool  Justices,  1850,  15  Q.  B.  1070). 
But  he  is  in  terms  forbidden  to  deal  with  appeals  as  to  grants  of  licences 
to  sell  intoxicants  ;  and  these,  even  in  a  Quarter  Sessions  borough,  are  heard 
by  the  justices  of  the  county  in  which  it  lies  (45  &  46  Vict.  c.  50,  s.  165  (4)) 
(B.  V.  Lfeane,  1841,  10  L.  J.  M.  C.  126 ;  B.  v.  Becorder  of  Bristol,  1854,  24 
L.  J.  M.  C,  43).  He  may  take  any  part  in  the  allowance,  making,  apportion- 
ment, or  levy  of  a  borough  rate,  or,  except  as  to  appeals,  any  rate  what- 
soever, and  he  has,  under  sec.  198  (3),  jurisdiction  to  hear  certain  appeals 
about  the  watch  rate  (see  11  &  12  Vict.  c.  31,  s.  9).  The  jurisdiction  of 
county  justices  to  try  felonies  and  misdemeanours  committed  in  a  borough 
appears  to  be  concurrent  with  that  of  the  recorder  (45  &  46  Vict.  c.  50, 
8.  154),  unless  the  borough  is  a  county  in  itself  (1  Black.  Com.  119),  or  the 
county  justices  were  before  1835  excluded  by  a  non-intromittant  clause  in 
the  municipal  charter  or  commission  {Talbot  v.  Hubble,  1741,  2  Str.  1154; 
B.  V.  SainsbiLry,  1791,  4  T.  R.  451 ;  Ware  v.  Clerk  of  Peace  for  Devon,  1865, 
35  L.  J.  M.  C.  47),  or  in  the  grant  after  1835  of  a  Court  of  Quarter 
Sessions.  At  present  twelve  Quarter  Sessions  boroughs  are  counties  of 
(cathedral)  cities,  namely,  Bristol,  Canterbury,  Chester,  Exeter,  Gloucester, 
Lichfield,  Lincoln,  London,  Newcastle-upon-Tyne,  Worcester,  and  York; 
and  seven  are  counties  of  towns,  namely,  ]>erwick-on-Tweed  (5  &  6  Will.  iv. 
c.  76,  s.  109),  Carmarthen,  Haverfordwest  (during  Royal  pleasure  by  34 
&  35  Hen.  viii.  c.  26,  s.  61),  Kingston-upon-Hull,  Nottingham,  Poole,  and 
Southampton.  Until  1842  (5  &  6  Vict.  c.  110)  Coventry  was  also  a  county 
of  a  city.     With  the  exceptions  named,  the  franchises  and  immunities  of 
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these  places  rest  on  charter.  These  boroughs  are  held  to  be  "  counties " 
within  Acts  gi\'ing  jurisdiction  to  county  justices  (it.  v.  Pearce,  1880, 
5  Q.  B.  D.  386 ;  R.  v.  St.  Maw-ice,  York  {Inhabitants),  1851,  16  Q.  B.  908). 

The  law  as  to  defraying  the  expenses  of  criminal  justice  as  to  cases 
arising  in  boroughs  is  somewhat  complicated.  These  expenses  are  described 
in  the  Local  Government  Act,  1888,  as  the  costs  of  assizes  and  of  Quarter 
and  Petty  Sessions.  They  include  (s.  100)  the  costs  of  maintaining  and 
providing  the  courts  and  offices  and  the  judges'  lodgings,  the  salaries  and 
remuneration  of  a  recorder,  clerks  of  assize,  clerks  of  the  peace,  clerks  of  the 
justices,  and  other  officers,  the  costs  of  the  jury  lists,  the  costs  of  rewards 
ordered  to  be  paid  by  the  Court,  the  costs  of  prosecutions,  including  those 
of  the  defendant's  witnesses  (under  30  &  31  Vict.  c.  35,  s.  5),  and  all 
other  costs  incidental  to  assizes.  Quarter  and  Petty  Sessions. 

County  boroughs  in  which  no  separate  commission  of  oyer  and  terminer 
and  gaol  delivery  is  directed  to  be  executed  have  to  contribute  to  the  costs 
of  the  assizes  for  the  county  at  large  (51  &  52  Vict.  c.  41,  s.  32  (3)  (a)) ; 
and  if  they  are  not  Quarter  Sessions  boroughs  must  also  contribute  to  the 
cost  of  the  county  Quarter  and  Petty  Sessions,  subject  to  a  right  to  redeem 
their  liability  on  the  grant  of  separate  Quarter  Sessions  (51  &  52  Vict, 
c.  41,  ss.  32  (3)  {h),  100). 

If  they  are  Quarter  Sessions  boroughs  they  pay  their  own  expenses  of 
Quarter  and  Petty  Sessions,  and  contribute  to  the  costs  of  assizes  only  as  to 
the  expenses  of  prosecuting  prisoners  committed  from  the  borough,  in 
which  case  the  expenses  are  paid  by  the  borough  treasurer  and  recouped  to 
him  out  of  the  borough  fimd  (45  &  46  Vict.  c.  50,  s.  169 ;  51  &  52  Vict.  c.  50, 
ss.  67,  100). 

In  Quarter  Sessions  boroughs  (whether  counties  of  cities  or  not)  which 
are  not  coimty  boroughs,  but  had  a  population  of  10,000  by  the  census 
of  1881,  the  costs  of  assizes  are  paid  out  of  the  county  fund,  and  the 
parishes  of  the  borough  are  liable  to  county  contributions,  but  not  to  a 
se^jarate  borough  rate,  for  these  expenses ;  and  the  borough  is  released  from 
its  separate  liability  under  sec.  169  of  the  Municipal  Corporations  Act, 
1882,  to  pay  the  expenses  of  borough  cases  tried  at  the  county  assizes 
(51  &  52  Vict.  c.  41,  s.  35  (5)  (8)).  The  expenses  of  Quarter  and  Petty 
Sessions  seem  to  be  payable  out  of  the  borough  fund  (51  &  52  Vict.  c.  41, 
s.  35  {2);  Dover  case,  [1891]  1  Q.  B.  389). 

In  boroughs  which  have  a  population  under  10,000,  whether  they  are 
or  are  not  Quarter  Sessions  boroughs  or  counties  in  themselves,  the  expenses 
of  assizes  and  Quarter  and  Petty  Sessions  are  paid  out  of  county  funds,  to 
which  they  must  contribute.  Where  the  grant  of  a  separate  commission 
of  the  peace  or  Quarter  Sessions  is  revoked,  these  boroughs  fall  into  the 
county  for  purposes  of  Quarter  and  Petty  Sessions  (51  &  52  Vict.  c.  41, 
8.  38  (7)  (8);  Sandwich  case,  [1891]  1  Q.  B.  386;  Truro  case,  1894,  63 
L.  J.  M.  C.  60 ;  Leominster  case,  [1895]  1  Q.  B.  43).  But  this  case  has  been  dis- 
sented from  in  the  Thetford  case,  1897, 14  T.  L.  E.  97,  so  far  as  relates  to  the 
salaries  of  the  recorder  and  clerk  of  the  peace,  and  costs  of  Quarter  Sessions. 

The  fines,  forfeitures,  and  fees  collected  by  the  clerk  to  the  justices, 
unless  they  are  in  revenue  cases  or  subject  to  a  particular  statutory 
direction,  are  in  county  boroughs  and  Quarter  Sessions  boroughs  ha\Tng  a 
population  over  10,000  paid  into  the  borough  fund  (45  &  46  Vict.  c.  50, 
s.  221),  and  in  other  boroughs  are  paid  to  the  county  fund  (  Winn  v.  Moss- 
man,  1879,  L.  E.  4  Ex.  292;  Leominster  case,  [1895]  1  Q.  B.  43).  Fines, 
forfeitures,  and  estreats  in  Courts  of  assize  or  Quarter  Sessions  are  governed 
by  the  Levy  of  Fines  Acts,  1823  and  1824  (see  45  &  46  Vict.  c.  50,  s.  222), 
VOL.  VI.  28 
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and  seem  to  go  to  the  Exchequer,  unless  granted  by  charter  or  otherwise  to 
the  borough  fund.  A  controversy  on  the  subject  of  estreats  at  assizes  has 
just  been  decided  between  the  county  borough  of  Nottingham  and  the 
Treasury,  in  which  the  nature  and  limits  of  borough  privileges  has  been 
considered  (A.-G.  v.  Nottingham,  1897,  66  L.  J.  Q.  B.  883). 

(5)  In  Counties. — The  arrangements  of  the  counties  for  brewster  sessions, 
special  sessions,  and  petty  sessions  do  not  differ  materially  from  those  in 
boroughs,  except  that  the  county  is  divided  into  a  number  of  petty  sessional 
divisions.  (See  Intoxicating  Liquor  ;  Petty  Sessions  ;  Summary  Juris- 
diction.) 

County  Quarter  Sessions  are  held  before  two  at  least  of  the  justices 
named  in  the  county  commission.  As  to  their  powers  and  procedure,  see 
Quarter  Sessions. 

2.  Local  Civil  Courts  of  Record. 

Besides  the  County  Courts  there  are  still  in  certain  municipal  boroughs 
and  areas,  borough  civil  Courts,  i.e.  inferior  local  Courts  of  Record,  for  the 
trial  of  civil  actions,  which  by  charter,  custom,  or  otherwise  are  or  ought 
to  be  held  in  the  borough  (45  &  46  Vict.  c.  50,  s.  7  (1)).  The  condition 
of  these  Courts  was  considered  by  the  Municipal  Borough  Commissioners 
in  their  report  of  1835,  and  an  analytical  table,  showing  115  Courts  as 
then  existing,  is  given  in  the  report  (Pari.  Pap.  1835,  vol.  443,  p.  358). 
They  were  not  destroyed  by  that  Act ;  in  fact  their  jurisdiction  was 
extended  (5  &  6  Will.  iv.  c.  76,  ss.  28,  118 ;  7  Will.  iv.  and  1  Vict.  c.  78). 

Prior  to  the  passing  of  the  County  Courts  Act,  1846  (9  &  10  Vict.  c.  95), 
there  were  many  Courts  for  the  recovery  of  small  debts  established  under 
different  local  Acts.  These  Courts,  of  which  a  long  list  is  scheduled  to  the 
Act,  were  abolished  by  Orders  in  Council  dated  March  9  and  April  24, 
1847  (4  Statutory  Rules  and  Orders,  Revised,  pp.  166-169). 

Under  the  Common  Law  Procedure  Acts,  power  was  given  to  apply  the 
Acts,  and  the  rules  made  thereunder,  to  local  Courts  of  Record  (15  &  16  Vict. 
c.  76,  s.  228;  17  &  18  Vict.  c.  125,  s.  105;  18  &  19  Vict.  c.  67,  s.  9; 
23  &  24  Vict.  c.  126,  s.  44).  In  1871  the  Judicature  Commissioners 
reported  in  favour  of  the  abolition  of  all  local  Courts  of  Record  (Pari,  Pap. 
1872,  C.  631),  but  thus  far  without  any  action  being  taken,  though  in 
1888  further  returns  were  made  (Pari.  Pap.  1888,  C.  187),  which  showed  the 
increased  disuse  of  the  Courts.  Under  the  Borough  and  Local  Courts  of  Record 
Act,  1872  (35  &  36  Vict.  c.  86),  power  was  given  to  make  Orders  in  Council 
extending  to  local  Courts  of  Record  the  provisions  of  1  &  2  Will.  IV.  c.  58 
(now  repealed),  as  to  interpleader  and  the  procedure  provisions  scheduled 
to  the  Act  of  1872  (s.  2),  and  to  direct  the  service  in  England  and  Wales 
outside  the  local  jurisdiction  of  the  Court  of  any  writ  or  process  issued 
by  it  (s.  3).  The  statute  also  empowered  the  concurrent  sitting  of  such 
Courts  in  two  divisions  (s.  4),  the  appointment  by  the  judge  of  a  deputy, 
being  a  barrister  of  not  under  seven  years'  standing  (s.  7),  and  the  enforce- 
ment of  writs  of  execution  through  County  Court  bailiffs  (s.  6). 

Under  the  Judicature  Acts  further  steps  were  taken  to  improve  the 
procedure  and  jurisdiction  of  these  Courts.  The  new  rules  of  law  thereby 
enacted  as  to  the  Supreme  Court  are  applied  to  such  Courts  (36  &  37  Vict, 
c.  76,  88.  25,  91 ;  38  &  39  Vict.  c.  77,  ss.  1,  10);  and  they  are  empowered 
to  deal  with  counter-claims  as  to  certain  matters  not  within  the  original 
jurisdiction  of  the  Court  (36  &  37  Vict.  c.  66,  s.  90  ;  47  &  48  Vict.  c.  61, 
8.  18).  Power  is  given  to  extend  their  equity  and  admiralty  jurisdiction 
by  Order  in  Council  (36  &,  37  Vict,  c.  66,  ss.  88,  89) ;  and  all  personal  actions 
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in  the  Court  must  now  be  begun  by  writ  of  summons  (45  &  46  Vict.  c.  50, 
s.  181). 

Under  the  Civil  Procedure,  etc..  Act,  1883  (46  &  47  Vict.  c.  49,  s.  8),  any 
of  the  pro%asions  of  the  Judicature  Acts,  or  the  rules  made  thereunder,  may 
be  extended  to  any  such  Court  by  Order  in  Council  in  substitution  for  those 
of  the  Common  Law  Procedure  Acts ;  and  any  power  of  the  judges  of  such 
Courts  by  statute  (45  &  46  Vict.  c.  50,  s.  182),  charter,  or  otherwise  to 
make  rules  or  orders  as  to  procedure,  fees,  or  costs  must  now  be  exercised 
with  the  concurrence  of  the  Rule  Committee  of  the  Supreme  Court  (47  &  48 
Vict.  c.  61,  s.  24).  This  to  some  extent  seems  to  supersede  the  pro\dsions 
of  sec.  102  (3)  of  the  Mimicipal  Corporations  Act,  1882. 

The  judges,  officers,  and  sittings  of  borough  civil  Courts  are  subject  to 
the  particular  provisions  of  local  Acts,  regulated  by  sees.  175-185  of  the 
Mimicipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50).  Every  judge 
or  assessor  of  the  Court,  other  than  the  mayor,  holds  office  diu-ing 
good  beha^•iour  (s.  177).  The  recorder,  if  any,  is  the  judge,  unless  it 
is  other\vise  provided  by  a  local  Act,  or  a  barrister  of  five  years'  standing 
acted  as  judge  or  assessor  at  the  passing  of  the  Municipal  Corporations 
Act,  1835,  s.  175  (1).  Where  there  is  no  recorder,  such  officer  as  by 
charter  or  custom  may  sit  as  judge  is  to  be  appointed  by  the  town 
council  (s.  176).  The  town  clerk  or  such  officer  as  the  council  appoints 
is  registrar ;  but,  if  a  solicitor,  is  subject  to  limitations  as  to  directly  or 
indirectly  practising  before  the  Court  (s.  179  (1)).  Minor  officers  are 
appointed  by  the  town  council  (s.  178  (2)).  The  district  over  which  the 
Court  has  jurisdiction  under  its  charter  does  not  always  correspond  with 
that  of  the  borough  Quarter  Sessions,  but  can  be  made  to  do  so  by  Order 
in  Council  (s.  185). 

The  sittings  of  the  Court  must  be  held  for  trials  of  issues  of  fact  at 
least  four  times  yearly,  with  no  greater  interval  than  four  months  between 
successive  Courts ;  and,  subject  as  aforesaid,  where  the  recorder  is  judge,  at 
such  time  as  he  directs  or  a  Secretary  of  State  orders  (s.  180). 

These  Courts  do  not  cease  to  exist  by  disuse,  and  may  be  compelled  by 
mandamus  to  hold  sittings  (E.  v.  Mayor,  etc.,  of  Hastirigs,  1822,  1  Dow.  & 
Ry.  M.  C.  148  :  24  R.  R.  657 :  R.  v.  Mayor,  etc.,  of  Wells,  1836, 4  Dowl.  P.  C. 
562). 

The  recorder  if  ill  or  unavoidably  absent  can  appoint  as  his  deputy  for 
his  next  Court,  a  barrister  of  five  years'  standing,  but  must  report  his  reasons 
for  the  appointment  to  the  Home  Secretary  (s.  175  (2)  (3)).  The  appoint- 
ment is  subject  to  regulations  made  by  Order  in  Council  of  June  26,  1873 
(4  St.  R.  &  0.,  Re\'ised,  170).  If  the  recorder  is  unable  to  appoint,  then  a 
deputy  can  be  appointed  under  the  Recorders,  etc..  Act,  1888  (51  »&  52  Vict, 
c.  23).  Provision  is  also  made  for  deaUng  with  interlocutory  business  and 
affida\nts  in  the  absence  of  the  recorder  (1882,  s.  175  (6)  (7)). 

The  remuneration  of  the  recorder  or  his  deputy  is  fixed  by  by-law  or 
resolution  of  the  town  council  (s.  175  (5),  Sched.  V.  Pt.  I.  r.  1) ;  which  also, 
subject  to  the  approval  of  the  Home  Office,  may  fix  and  must  post  up  the 
fees  to  be  taken  by  the  registrar  and  other  officers  (ss.  178  (3),  234),  where 
the  fees  are  not  prescribed  under  the  Borough  and  Local  Courts  of  Record 
Act,  1872. 

In  places  which  are  not  municipal  boroughs  (except  the  City  of  London 
and  the  Cinque  Ports)  the  jurisdiction  of  local  Courts  of  Record  was 
abolished  by  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  181, 
88.  2,  13),  on  the  report  of  the  Commissioners  of  1876  (Pari.  Pap.  1880,  vol. 
xxxi.  p.  1). 
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The  following  borough  Courts  of  Record  seem  to  be  still  in  existence  :  but 
as  disuse  or  abeyance,  however  long,  does  not  destroy  siich  a  Court,  the  list 
cannot  be  treated  as  exhaustive.  And  attempts  are  made  from  time  to 
time  to  revive  such  Courts  where  it  is  believed  that  they  will  be  more 
convenient  or  satisfactory  than  the  County  Court.  In  most  cases  their 
origin  and  ancient  constitution  is  dealt  with  in  the  Municipal  Corporations 
Report  of  1835.  Those  marked  with  a  *  are  included  in  the  returns 
appended  to  the  Judicial  Statistics  for  1896  (Pari.  Pap.  1896  (8263), 
p.  222)  as  having  heard  actions  in  1896. 

There  is  great  uncertainty  as  to  the  right  and  mode  of  appeal  from 
these  Courts.  The  only  authoritative  statement  on  the  subject  is  contained 
in  a  parhamentary  return  of  1888  (Pari.  Pap.  1888,  C.  187). 

Alston  Moor  Court  Baron. — This  Court  is  the  Court  Baron  and  Customary 
Court  of  the  Lords  of  the  Admiralty  or  Lords  of  the  Manor  of  Alston  Moor 
in  Cumberland.  See  Greenwich  Hospital.  It  had  jurisdiction  up  to  £2 
in  debt,  and  as  to  damage  done  by  working  mines  and  minerals  in  the 
manor  (Pari.  Pap.  1888,  C.  187).  No  cause  has  been  tried  for  over  fifteen 
years  (Pari.  Pap.  1896,  C.  8263,  p.  119). 

The  Birmingham  Borough  Court. — This  Court  was  created  by  the 
Municipal  Charter  of  the  borough  (October  31,  1838).  Its  jurisdiction 
was  excluded  as  to  all  cases  within  the  jurisdiction  of  the  County  Court 
by  Order  in  Council  of  29th  December  1853  (4  St.  R.  &  0.,  Revised,  173). 
And  it  has  been  virtually  superseded  by  the  County  Court. 

*  The  Bristol  Courts  of  Tolzey  and  Pie  Pouclre. — These  Courts  are  regulated 
by  Orders  in  Council  of  1871,  1873,  1883,  and  1890  (St.  R.  &  0.,  1891, 
p.  715 ;  St.  R.  &  0.,  Revised,  vol.  iv.;  Mun.  Corp.  Rep.  1835,  vol.  ii.  p.  1173, 
vol.  iv.  p.  2192).  There  is  no  appeal  from  these  Courts.  They  are  held  by 
the  recorder.     See  Concessit  Solvere. 

The  Cambridge  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  iv.  p.  2193). — 
Portions  of  the  Common  Law  Procedure  Acts  and  Rules,  1855,  and  the  Sum- 
mary Procedure  or  Bills  of  Exchange  Act,  1855,  were  extended  to  this  Court 
by  Orders  in  Council  in  1854  and  1855  (4  St.  R.  &  0.,  Revised,  181-184). 

The  Cluster  Courts  of  Pentice  and  Portmote  (see  Mun.  Corp.  Rep.  1835, 
vol.  iv.  p.  2624). — Its  Admiralty  jurisdiction  was  abolished  in  1835 
(5  &  6  Will.  IV.  c.  76,  s.  108).  The  procedure  of  this  Court  is  regulated 
by  Order  in  Council  of  6th  July  1870,  under  the  Common  Law  Procedure 
Acts,  and  by  rules  and  regulations,  made  May  17,  1870,'  by  the  judge  of 
the  Court,  with  the  approval  of  three  judges  of  the  common  law  Courts 
(printed  in  4  St.  R.  &  0.,  Revised,  184-207). 

The  Cinque  Ports  Admiralty  Court. — Its  jurisdiction  was  regulated  by 
1  &  2  Geo.  IV.  c.  76,  and  12  Anne,  st.  2,  c.  18,  and  saved  by  sec.  13  of 
the  Municipal  Corporations  Act,  1883.  The  procedure  of  the  Court  is 
regulated  by  rules  made  in  1891  (St.  R.  &  O.  1896,  pp.  609-703). 

*  The  City  of  London  Court. — See  London  (City). 

Clitheroc  Borough  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  ii.  pp.  1483, 
1486)  is  a  Court  of  Record  of  civil  jurisdiction  of  unlimited  amount.  It 
has  fallen  into  disuse,  and  no  process  has  issued  since  1865  (Pari.  Pap.  1896, 
C.  8263,  p.  119). 

The  Colchester  Law  and  Hundred  Courts. — Their  procedure  is  regulated 
by  Orders  in  Council  of  1853,  1855,  and  1857  (printed  in  4  St.  R.  &  0., 
Revised,  208-210).     Appeals  lie  under  36  &  37  Vict.  c.  66,  s.  45. 

Cornwall  and  Devon  Stannaries  Courts. — These  Courts  were  abolished  in 
1896,  and  their  jurisdiction  transferred  to  the  County  Courts  (59  &  60 
Vict.  c.  45). 
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*  The  Derby  Borough  Court  of  Record  (Mun.  Corp.  Eep.  1835,  vol.  iii. 
p.  1851). — Its  procedure  and  fees  are  regulated  by  Orders  in  Council  of 
1860,  and  rules  made  June  17,  1861  (printed  in  4  St.  R.  &  O.,  Revised, 
pp.  211-221),  It  has  jurisdiction  to  an  unlimited  amount,  subject  to  appeal 
to  the  High  Court. 

Derbyshire  Barmote  Court. — See  Barmote  Couet. 

*  TJie  Exeter  Provost  Court  (Mun.  Corp.  Rep.  1835,  vol.  L  p.  490>— Its 
procedure  is  regulated  by  an  Order  in  Council  of  May  12,  1874,  which 
applies  the  Borough,  etc..  Courts  Act  of  1872  (printed  in  4  St.  R  &  O., 
Re\-ised,  221).  (See  also  Pari.  Pap.  1872,  C.  631,  voL  i.  p.  306.)  Foreign 
attachment  can  be  used  in  the  Court. 

*  The  Great  Yarmouth  Borough  Court  is  an  ancient  Court  existing  by 
custom  and  charter  (Blomfield  and  Parker,  Hist.  Xorfolk,  1775,  vol.  v. 
pp.  1638,  1645).  It  is  now  regulated  by  Orders  in  Council  of  1856  and 
1874,  printed  in  Statutory  Rules  and  Orders,  Revised,  voL  iv.  pp.  224-228. 
A  prosecution  for  forgery  of  its  process  took  place  in  1897. 

The  Ipswich  Court  of  Small  Pleas  (Mvm.  Corp.  Rep.  1835,  voL  iv. 
p.  2316). — Its  procedure  is  regulated  by  Orders  in  Council  of  1858,  one  of 
which  excludes  its  jurisdiction  in  cases  within  County  Court  jurisdiction 
(printed  in  4  St.  R.  &  0.,  Revised,  228-230). 

The  Kidwelly  Local  Court,  which  was  manorial,  was  surrendered  in 
1866,  under  the  County  Courts  Act,  1846  (see  4  St.  R.  &  O.,  Revised,  169, 
170). 

*  The  Kingston-upon-Hull  Court  of  Record  or  Venire  Court  (Mun. 
Corp.  Rep.,  1835,  vol.  iii.  p.  1557). — Its  procedure  is  regulated  by  Orders 
in  Council  of  1852  and  1873,  and  bv  rules  made  by  the  judge  in  1852, 
1853,  and  1857  (printefl  in  4  St.  R.  &  O.,  Re\'ised,  230-238).  Unsuccessful 
attempts  have  been  made  to  get  new  rules  approved  by  the  Lord  Chancellor 
and  judges. 

The  Lancaster  Borough  Coitrt  of  Pleas  (Mun.  Corp.  Rep.,  1835,  vol.  iii. 
p.  1607). — No  proceedings  have  been  taken  for  over  fifteen  years  (Pari.  Pap. 
1896,  C.  8263,  p.  119).  It  is  distinct  from  the  Lancaster'  Court  of  Pleas, 
which  was  merged  in  the  High  Court  bv  the  Judicature  Act,  1873  (36  &  37 
Vict.  c.  66,  ss.  16,  77,  78,  92). 

*  The  Liverpool  Court  of  Passage. — See  Passage,  Coubt  of.  It  is  subject 
to  Ordei-s  in  Council  of  1854  and  1856  (4  St.  R  &  O.,  Revised,  954-956). 

*  The  Mayors  Court  of  Lojidon. — See  London  (City). 

The  Newark  Borough  Court  of  Record  (Mun.  Corp.  Rep.  1835,  vol.  iii. 
p.  1937). — Its  procedure  is  regulated  by  rules  made  in  1837  (printed  in 
4  St.  R.  &  0.,  Revised,  239-248).     Xo  cases  have  been  entered  since  1882. 

*  The  Xewcastle-upon-Tyiie  Burgess  and  Xoii-Burgess  Coiirts  of  Record 
(Mun.  Corp.  Rep.  1835,  vol.  iii  pp.  1648,  1937). — The  jurisdiction  was  ex- 
tended to  Gateshead  by  Order  in  Council  about  1851.  They  are  held  before 
the  recorder  for  trial  of  issues,  and  three  days  a  week  for  other  matters 
before  his  deputy  (Pari.  Pap.  1872,  C.  631,  p.  260).  The  procedure  is 
regulated  by  rules  made  in  1871,  and  printed  in  Statutory  Rules  and  Orders, 
Revised,  vol.  iv.  pp.  249-253. 

*  The  JVorthavipton  Court  of  Record  (Mrni.  Corp.  Rep.,  1835,  voL  iii. 
p.  1970). — It  has  jurisdiction  in  personal  actions  imlimited  in  amount. 
Its  procedure  is  regulated  by  Orders  in  Council  made  in  1853,  1854,  and 
1855  (printed  in  4  St.  R.  &  O.,  Re^'ised,  254,  255). 

*  The  Noncdch  Guildhall  Court  (Mun.  Corp.  Rep.  1835,  vol.  iv.  p.  2467).— 
Its  procedure  is  r^ilated  by  Orders  in  Council  of  1854,  1857,  and  1873 
(printed  in  4  St.  R.  &  O.,  Revised,  255-258).     Its  jiuisdictiou  in  all  actions 
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is  limited  locally  but  not  in  amount.  There  is  no  appeal.  The  recorder  is 
not  the  judge. 

The  Nottingham  Borough  Court  of  Record  (Mun.  Corp.  Rep.  1835,  vol.  iii. 
p.  1994). — The  jurisdiction  of  this  Court  was,  in  1858,  taken  away  as  to 
all  cases  within  County  Court  jurisdiction  (4  St.  R.  &  0.,  Revised,  258). 

The  Ostvestry  Court  of  Record  has  jurisdiction  in  personal  actions,  without 
limit  of  amount  as  to  causes  of  action  arising  within  the  borough  (Mun. 
Corp.  Rep.  vol.  iv.  p.  2829). 

The  Oxford  Mayors  Court  had  customary  jurisdiction  over  all  personal 
actions  arising  in  the  city,  without  limit  of  amount  (Mun.  Corp.  Rep.  vol.  i. 
p.  239).     It  has  fallen  out  of  use  since  the  establishment  of  County  Courts. 

The  Peterlorough  Court  of  Common  Pleas  seems  to  have  been  the  old 
Ciiria  de  Portman  mote,  held  by  the  steward  of  the  Dean  and  Chapter  weekly 
for  all  personal  and  mixed  actions  (Bridges  and  Whalley,  Hist.  Northampton- 
shire, vol.  ii.  p.  537).     It  has  fallen  into  disuse. 

Plymouth  Borough  Court.  —  This  Court  lias  fallen  into  disuse.  An 
attempt  to  resuscitate  it  in  1897  fell  through,  owing  to  the  difficulties  made 
by  the  Lord  Chancellor  as  to  sanctioning  new  rules.     See  32  L.  J.  N.  529. 

2'hc  Pontefract  Burgess  and  Foreig^i  Court  of  Record  had  jurisdiction  as 
to  all  actions  arising  in  the  borough  (Mun.  Corp.  Rep.  1835,  vol.  iii.  p.  167). 
It  has  fallen  into  disuse  since  1833. 

The  Poole  Civil  Court  of  Record  (Mun.  Corp.  Rep.  1835,  vol.  ii. 
p.  1322). — Its  procedure  is  regulated  by  Orders  in  Council  of  1858  and  1873 
(4  St.  R.  &  0.,  Revised,  259-261). 

The  Portsmouth  Court  (Mun.  Corp.  Rep.  1835,  vol.  ii.  p.  812)  has  not 
been  held  for  over  fifteen  years  (Pari.  Pap.  1896,  C.  8263,  p.  119). 

*  The  Preston  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  iii.  p.  1691). — 
Its  procedure  is  regulated  by  Order  in  Council  of  September  13,  1854 
(4  St.  R.  k  0.,  Revised,  261) ;  as  to  the  payment  of  the  judge,  see  Addison 
V.  Mayor,  etc.,  of  Preston,  1852,  21  L.  J.  C.  P.  146. 

*  The  Ramsey  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  ii.  p.  1332)  is  a 
Court  of  Record  held  for  the  liberty  of  Ramsey  in  Hants,  before  the  steward 
of  the  lord  (Pari.  Pap.  1888,  C.  187).  Its  jurisdiction  is  unlimited,  except 
by  local  boundaries.  There  is  no  appeal,  and  the  procedure  has  not  been 
altered  to  correspond  with  that  under  the  Common  Law  Procedure  Acts  or 
the  Judicature  Acts  (Pari.  Pap.  1888,  C.  187). 

*  The  Salford  Hundred  Court  is  regulated  by  special  Act  (31  &  32  Vict, 
c.  cxxx.),  and  by  a  series  of  Orders  in  Council  for  1855  to  1893  (see 
4  St.  R.  &  0.,  Revised,  262-273,  and  St.  R.  &  0.  1893,  417-419). 

*  The  Scarhorough  Court  of  Pleas  (Mun.  Corp.  Rep.  1835,  vol.  iii. 
p.  1720).— This  Court  is  regulated  by  Orders  in  Council  of  1859,  1862,  and 
1873  (4  St.  R.  &  0.,  Revised,  273-276). 

The  Shrewsbury  Court  of  Record  (Mun.  Corp.  Rep.  1835,  vol.  iv.  p.  2017) 
has  not  been  held  since  1879.  Its  records  have  been  destroyed  by  a  fire  in 
the  Guildhall. 

The  Southwark  Court  of  Record. — See  London  (City). 

The  Worcester  Court  of  Pleas,  1554,  by  charter  (Mun.  Corp.  Rep.  1835, 
vol.  i.  p.  156).  It  fell  into  disuse  in  1865.  A  report  on  its  history  and 
procedure  was  made  by  the  town  clerk  in  1889,  and  the  Court  was  resus- 
citated in  1894,  after  a  decision  of  the  Q.  B.  D.  {R.  v.  Worcester,  unreported) 
that  the  recorder  was  the  proper  judge,  and  is  held  four  times  a  year  before 
the  recorder.  It  is  regulated  by  three  Orders  in  Council  of  1856  (St.  R. 
&  0.,  Revised,  vol.  iv.  pp.  276-279).  New  rules  which  would  increase  tiie 
utility  of  the  Court  have  been  prepared,  but  are  not  yet  sanctioned. 
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The  York  Court  of  Record  (Mim.  Corp.  Eep.  1835,  vol.  iii,  p.  1747). — 
This  Court  is  regulated  by  Orders  in  Council  of  1854,  1873  (4  St,  E.  &  O., 
Ee\ased,  279-281),  1890  (St.  R  &  O.  1890,  p.  728). 

3.  University  Courts. 

The  Universities  both  of  Oxford  and  Cambridge  have  long  enjoyed 
special  jurisdictions  of  various  kinds ;  partly  in  consequence  of  their 
Chancellors  having  originally  derived  their  authority  from  the  Bishops 
of  Lincoln  and  Ely  respectively;  partly  under  a  long  series  of  Eoyal 
charters,  confirmed  by  the  Act  of  13  EHzabeth,  c.  xxix.  Of  the  Cam- 
bridge privileges,  so  little  has  survived  the  "  Cambridge  Award  Act " 
of  1856,  19  &  20  Vict.  c.  xvii.,  that  it  may  be  sufficient  here  to  give  soma 
account  of  the  large  measure  of  exclusive  jurisdiction  now  or  formerly 
exercised  in  matters  (1)  ecclesiastical,  (2)  criminal,  (3)  civil,  when  a 
member  of  the  university  is  concerned,  by  the  several  Courts  at  Oxford. 

I.  The  Court  of  the  Chancellor. 

(1)  The  ecclesiastical  jurisdiction  would  appear  now  to  be  obsolete  (see 
the  judgment  of  the  assessor  in  Pusey  v.  Joicett,  Ann.  Eegister,  1863) ;  and 
the  right  to  probate  of  wills,  finally  established,  as  against  the  Archdeacon 
of  Oxford,  in  1345,  was  taken  away  by  23  &  24  Vict.  c.  91 ;  which, 
however,  left  to  the  imiversity  the  custodv  of  wills  already  proved  (see 
Index  to  Wills,  etc.,  1436-1814,  J.  Griffiths,*  1862). 

(2)  The  criminal  jurisdiction  intrusted  to  the  Court,  except  in  cases  of 
felony  and  mayhem,  by  the  charters  from  1290  downwards,  would  seem, 
in  \4ew  of  the  Summary  Jurisdiction  Acts,  to  be  no  longer  exercisable. 

(3)  The  civil  jurisdiction  of  the  Court,  which  dates  from  1244  and  is 
still  in  active  exercise,  is  exclusive,  unlimited  in  amount,  and  extends  to  all 
causes  of  action^  which  do  not  relate  to  freehold,  and  in  which  the  Court 
can  do  justice,  arising  in  any  part  of  England.  The  superior  Courts 
have  frequently  had  occasion  to  support  this  jurisdiction,  and  to  define 
its  scope,  most  recently  in  Crinnett  v.  Whittinfjham,  1886,  16  Q.  B.  D.  769. 
As  to  scholars  as  plaintiffs,  see  Hayes  v.  Long,  2  Wils.  311 ;  as  to  the 
equitable  powers  of  the  Court,  Aldrich  v.  Stratford,  22  Vin.  Abr.  11,  pL  13. 
Cp.  Grant,  Corporations,  pp.  520—527. 

Down  to  the  year  1854,  the  Court  administered  a  modernised  form  of 
the  civil  law,  but  since  17  &  18  Vict.  c.  81,  it  has  administered  the  common 
law ;  and  its  practice  is  governed  by  bodies  of  rules,  issued,  under  25  &  26 
Vict.  c.  26,  and  47  &  48  Vict.  c.  61,  by  the  Vice-Chancellor,  with  the 
approval  of  the  Eule  Committee  of  the  judges.  The  appeal,  which  formerly 
lay,  somewhat  as  in  other  Courts  of  the  civil  law,  through  two  inferior 
bodies  of  delegates,  to  delegates  appointed  under  the  Great  Seal,  is  now, 
by  Order  in  Council  of  1894,  made  in  pursuance  of  the  Judicature  Act, 
1875,  and  the  S.  L.  E.  and  Ci\-il  Proc.  Act,  1883,  to  the  High  Court.  The 
officers  of  the  Court,  under  the  Vice-Chancellor,  are  the  judge  ("  assessor  "), 
who  must  be  a  barrister ;  the  registrar,  who  must  be  a  sohcitor ;  and  a 
variable  number  of  "  proctors,"  who  must  also  be  solicitors.  The  records 
of  the  Court  are  preserved,  with  few  lacunm,  from  1434  to  the  present  day. 

II.  To  deal  with  cases  of  felony  and  mayhem  committed  by  scholars, 
which  had  been  excepted  from  the  jurisdiction  of  the  Chancellor,  a  new 
Court  was  created  by  charter  of  7  Hen.  iv.,  that  of  the  High  Steward,  who, 
with  the  licence  of  the  Lord  Chancellor,  may  impannel  a  mixed  jury  of 
scholars  and  citizens,  and  try  even  capital  cases.  This  Court  does  not  seem 
to  have  sat  for  more  than  two  centmies,  nor  is  it  hkely  again  to  receive  the 
authorisation  necessary  to  call  it  into  existence. 
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III.  The  Chancellor,  Vice-Chancellor,  and  the  deputy  of  the  latter,  are,  by- 
charter  of  14  Hen.  viii.,  justices  of  the  peace  for  Oxford,  Oxfordshire,  and 
Berks,  where  scholars  are  concerned.  The  Vice-Chancellor  has  always 
exercised  this  jurisdiction,  and  his  so  doing  under  the  Summary  Jurisdiction 
Acts  has  been  facilitated  by  49  &  50  Vict.  c.  31. 

[Authorities. — The  charters  and  the  Act  of  Elizabeth  in  the  Registrum 
Privilegiorum  Almce  Universitatis  Oxoniensis,  Oxon.,  1770 ;  Statuta 
Universitatis  Oxoniensis,  Oxon.,  1897,  tit.  xxi.] 

4.  Manorial  Courts. 

These,  so  far  as  still  extant,  are  dealt  with  under  Manor.  A  question  is 
now  pending  as  to  whether  exercise  of  their  jurisdiction  in  accordance  with 
law  or  custom  can  be  compelled  by  mandamus.  See  Ex  parte  Page,  1897, 
14  T.  L.  E.  34,  61.  Anciently  wrong  judgments  of  such  Courts,  if  not  of 
record,  were  reviewed  by  writs  of  False  Judgment. 


Inforrna.nt  is  the  term  used  to  describe  a  person  by  whom  an 
information  is  laid  to  recover  a  penalty  imposed  by  statute  when  it  is 
recoverable  by  criminal  or  quasi-criminal  proceedings  (see  Informations). 
In  the  case  of  summary  proceedings  before  justices  it  is  contrasted  with 
complainant,  a  person  who  lays  a  complaint  for  penalties,  etc.,  recoverable 
as  civil  debts. 


In  forma  pauperis. — A  suitor,  who  from  poverty  is  unable 
to  avail  himself  of  the  ordinary  forms  of  the  Court,  has,  from  a  very 
early  period  in  the  history  of  our  law,  been  entitled,  upon  satisfying  the 
Court  of  his  want  of  means,  to  obtain  an  order  for  leave  to  sue  in  formCi 
pauperis.  Such  order  conferred  on  the  pauper  the  right  to  have  a  counsel 
and  solicitor  assigned  to  him  without  fee  or  reward,  coupled  with 
immunity  from  payment  of  the  ordinary  fees  of  the  Court. 

This  common  law  right  was  affirmed  by  the  Statute  11  Hen.  vn. 
c.  12,  entitled  "A  mean  to  help  and  speed  poor  persons  in  their  suits" 
(per  Tindal,  C.J.,  Brunt  v.  Wardlc,  1841,  3  Man.  &  G.  534).  By  that 
statute  it  was  enacted  that  "  every  poor  person  or  persons,  which  have,  or 
hereafter  shall  have,  cause  of  action  against  any  person  or  persons 
within  this  realm,  shall  have  by  the  discretion  of  the  chancellor  of  this 
realm,  writ  or  writs  original  and  writs  of  subpoena,  according  to  the 
nature  of  their  causes,  therefore  nothing  paying  to  your  highness  for  the 
seals  of  the  same,  nor  to  any  person  for  the  writing  of  the  same  writs  to 
be  hereafter  sued ;  and  that  the  said  chancellor  for  the  time  being  shall 
assign  such  of  the  clerks,  which  shall  do  and  use  the  making  and  writing 
of  the  same  writs,  to  write  the  same  ready  to  be  sealed ;  and  also  learned 
counsel  and  attornies  for  the  same,  without  any  reward  taking  therefore : 
and  after  the  said  writ  or  writs  be  returned,  if  it  be  before  the  king  in  his 
bench,  the  justices  there  shall  assign  to  the  same  poor  person  or  persons 
counsel  learned,  by  their  discretions,  which  shall  give  their  counsel, 
nothing  taking  for  the  same ;  and  likewise  the  justices  shall  appoint 
attorney  and  attornies  for  the  same  poor  person  or  persons,  and  all  other 
officers  requisite  and  necessary  to  be  had  for  the  speed  of  the  said  suits 
to  be  had  and  made,  which  shall  do  their  duties  without  any  reward  for 
their  counsels,  help,  and  business  in  the  same ;  and  the  same  law  and 
order  shall  be  observed  and  kept  of  all  such  suits  to  be  made  afore  the 
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king's  justice  of  his  common  place  and  barons  of  his  exchequer,  and  all 
other  justices  in  the  Court  of  record  where  any  such  suit  shall  be." 

The  statute  only  applied  to  the  Courts  of  Common  Law,  but  the 
practice  of  those  Courts  was  followed  by  the  Court  of  Chancery,  and  was 
there  extended  to  the  case  of  pauper  defendants,  who  were  outside  the 
provisions  of  the  statute  {OldJUid  v.  Cobhett,  1845,  1  Ph.  Ch.  613). 

Practice  under  the  Judicature  Acts. — The  statute  was  repealed  by  the 
Statute  Law  Revision  and  Civil  Procedure  Act,  1883  (46  &  47  Vict.  c.  49) ; 
and  the  present  practice  is  regidated  by  Order  16,  rr.  22-31  of  the  Rules 
of  the  Supreme  Court,  1883,  those  rules  being  adapted  from  Orders  7  and 
12  of  the  Chancery  Consolidated  Orders.  The  provisions  of  those  rules  are, 
shortly,  as  foUows  : — 

Any  person  may  be  admitted  to  sue  or  defend  as  a  pauper  on  proof 
that  he  is  not  worth  £25  (the  former  limit  was  £5),  exclusive  of  his 
wearing  apparel  and  the  subject-matter  of  the  action  (Order  16,  r.  22). 

A  person  desirous  of  suing  as  a  pauper  must  lay  a  case  before  counsel  for 
his  opinion  whether  or  not  he  has  reasonable  ground  for  proceeding  (r.  23). 

The  case  for  the  opinion  of  counsel  and  his  opinion  thereon,  with  an 
affidavit  of  the  party  or  his  solicitor  that  the  case  contains  a  fidl  and  true 
statement  of  all  the  material  facts,  must  be  produced  before  the  Court,  or 
judge,  or  proper  officer  to  whom  the  application  is  made,  no  fee  being 
payable  by  the  pauper  to  his  counsel  or  solicitor  (r.  24). 

A  person  admitted  to  sue  or  defend  as  a  pauper  is  not  liable  to  any 
Court  fee  (r.  25). 

A  counsel  or  solicitor,  or  both,  may  be  assigned  to  a  person  admitted 
to  sue  or  defend  as  a  pauper,  and  sucli  counsel  or  solicitor  is  not  at 
liberty  to  refuse  his  assistance  unless  he  satisfies  the  Court  -or  judge  that  he 
has  some  good  reason  for  refusing  (r.  26). 

WhUst  a  person  sues  or  defends  as  a  pauper,  no  person  shall  take,  or 
agree  to  take,  or  seek  to  obtain  from  him  any  fee,  profit,  or  reward,  for  the 
conduct  of  his  business  in  the  Com-t,  otherwise  he  will  be  guilty  of  a 
contempt  of  Court  (r.  27). 

A  person  admitted  to  sue  or  defend  as  a  pauper  who  gives,  or  agrees  to 
give,  any  fee,  profit,  or  reward,  will  be  forth%vith  dispaupered,  and  not 
again  admitted  in  the  same  cause  to  sue  or  defend  as  a  pauper  (r.  28). 

Xo  notice  of  motion  may  be  served  or  summons  issued,  and  no  petition 
presented,  on  behaK  of  any  person  admitted  to  sue  or  defend  as  a  pauper, 
except  for  the  discharge  of  his  solicitor,  imless  it  is  signed  bv  his  solicitor 
(r.  29). 

It  is  the  duty  of  the  solicitor  assigned  to  a  person  admitted  to  sue  or 
defend  as  a  pauper  to  take  care  that  no  notice  is  served,  or  summons 
issued,  or  petition  presented,  without  good  cause  (r.  30). 

Costs  ordered  to  be  paid  to  a  person  admitted  to  sue  or  defend  as  a 
pauper  will,  imless  otherwise  ordered,  be  taxed  as  in  other  cases  (r.  31). 

IFTio  may  apply. — A  plaintiff'  or  defendant  suing  or  defending  in  a 
representative  capacity  will  not  be  admitted  to  sue  or  defend  as  a  pauper 
(Paradice  v.  Sheppard,  1745,  1  Dick.  136 ;  Oldfield  v.  Cobhett,  1840,  2  Beav. 
444  ;  St.  Victor  v.  Devereux,  1843,  6  Beav.  584),  unless  he  is  also  beneficially 
interested  {Rogers  v.  Hooper,  1853,  1  W.  R.  474 :  Parkiiiso7i  v.  Chambers, 
1854,  3  W.  R.  34;  Evei'son  v.  Matthews,  1855,  3  W.  R.  159:  MaHin  v. 
Mliiimore,  1869,  17  W.  R.  809).  But  a  defendant  who  defends  as  an 
executor,  and  is  in  contempt,  may  be  admitted  to  defend  in  formd  pauperis, 
for  the  single  purpose  of  clearing  his  contempt  (Oldfield  v.  Cobhett,  1844, 
1  Coll.  169). 
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An  infant  by  his  next  friend  can  obtain  an  order  {Bryant  v.  Wagner, 
1844,  7  Dowl.  P.  C.  676  ;  Lindsay  v.  Tyrrell,  1857,  2  De  G.  &  J.  7). 

A  party  to  proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division  cannot  be  admitted  to  proceed  as  a  pauper  {Mulleneisen  v. 
Coulson,  1888,  21  Q.  B.  D,  3) ;  but  this  rule  of  practice  only  applies  to 
cases  between  the  Crown  and  a  subject ;  and  therefore,  though  a  County 
Court  appeal  is  entered  in  the  Crown  paper,  leave  may  be  given  to  an 
appellant  to  prosecute  such  an  appeal  as  a  pauper  {Clements  v,  London 
and  North-  Western  Bwy.  Co.,  [1894]  2  Q.  B.  482). 

When  order  ohtainable. — The  order  may  be  obtained  at  any  time  after 
the  commencement  of  the  action  {Brunt  v.  Wardle,  1841,  3  Man.  &  G-. 
534;  Pitcher  v.  Boherts,  1842,  12  L.  J.  Q.  B.  178;  Doe  d.  Ellis  v.  Owens, 
1842,  12  L.  J.  Ex.  53 ;  Holmes  v.  Penny,  1854,  23  L.  J.  Ex.  132 ;  Parkin- 
son v.  Chambers,  1854,  3  W.  R  34).  But  it  is  not  retrospective  {Doe  d. 
Ellis  Y.  Otuens,  1842,  12  L.  J.  Ex.  53 ;  Smith  v.  Pawson,  1848,  2  De  G.  &  Sm. 
490).  The  granting  the  order  is  a  matter  of  discretion  (per  Lord  Herschell, 
M'Cabe  v.  Bank  of  Ireland,  1889,  14  App.  Cas.  41). 

Affidavit. — The  affidavit  of  means  must  be  made  by  the  applicant 
himself  ( Wilkinson  v.  Belsher,  1757,  2  Bro.  C.  C.  272).  The  meaning  of  the 
common  affidavit  is,  that  the  party  has  not  £25  in  the  world,  besides,  etc., 
available  for  the  prosecution  or  defence  of  the  action ;  if  he  can  make  the 
affidavit  with  truth  in  that  sense,  the  omission  to  set  forth  the  details  of 
his  means,  and  the  circumstances  which  render  them  unavailable,  is  not 
such  an  omission  of  material  facts  as  will  induce  the  Court  on  that  ground 
alone  to  discharge  the  order  {Dresser  v.  Morton,  1847,  2  Ph.  Ch.  286).  It  is 
not  enough  that  he  should  swear  that  he  has  only  £25  "after  payment 
of  his  just  debts"  {Perry  v.  Walker,  1844,  1  Coll.  229).  Where  the 
affidavit  stated  that  the  defendant,  a  farming  tenant,  had  valuable  crops 
on  his  farm,  but  no  other  property,  leave  to  defend  as  a  pauper  was 
refused,  although  he  had  in  the  suit  been  restrained  from  selling  or 
removing  the  crops  {Bidgway  v.  Edwards,  1874,  L.  E.  9  Ch.  143). 

If  on  the  face  of  the  affidavit  the  Court  can  see  that  the  applicant  has 
no  case,  the  order  will  be  refused  {In  re  Cohbett,  1858,  27  L.  J.  Ex.  199). 

Opinion  of  Counsel. — The  rule  requiring  an  opinion  of  counsel  to  be 
obtained  and  submitted  to  the  Court  only  applies  to  the  case  of  a  party 
desiring  to  sue  as  a  pauper,  and  is  not  necessary  in-  the  case  of  a  party 
desirous  of  obtaining  an  order  to  defend  {Bird  v.  Bird,  1868,  17  W.  E.  155). 

The  defendant  is  not  entitled  to  inspect  the  case  laid  before  counsel 
under  Order  16,  r.  23,  and  his  opinion  thereon,  even  when  made  exhibits  to 
the  affidavit  filed  under  r.  24,  for  they  are  merely  for  the  information  of 
the  judge  {Sloane  v.  British  Steamship  Co.,  [1897]  1  Q.  B.  185). 

Order,  how  obtained. — The  order  is  obtained  in  the  Chancery  Division 
on  petition  of  course,  addressed  to  the  High  Court  of  Justice  (Daniell's 
Ch.  Pr.  p.  86 ;  Daniell's  Forms,  p.  33) ;  in  the  Queen's  Bench  Division  on 
petition  addressed  to  the  Lord  Chief  Justice  (Chitty's  Arch.  p.  1183), 
though  it  seems  that  in  the  latter  Division  the  order  is  now  frequently 
made  by  a  master  without  petition,  on  production  of  the  affidavit  and 
opinion  of  counsel  {Annual  Practice,  1898,  p.  383).  In  the  case  of  In  r& 
Leunn,  1884,  33  W.  E.  128,  Kay,  J.,  made  an  order  for  leave  to  present  a 
petition  informd  pauperis,  and  assigned  counsel  to  the  applicant  on  motion, 
but  expressed  the  opinion  that  the  application  might  be  made  by  summons. 
Notwithstanding  this  decision  the  regular  and  usual  course  in  the  Chancery 
Division  is  to  proceed  by  petition  of  course. 

From  what  time  the  Order  takes  effect. — The  order  as  a  rule  takes  eflect 
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from  the  time  of  its  being  served  on  the  opposite  party.  Thus  a  party 
admitted  to  sue  in  formd  pauperis  was  ordered  to  pay  dives  costs  to  a 
defendant  of  a  step  taken  before  service  (Ballard  v.  Catling,  1838,  2  Keen, 
606;  and  see  Fray  v.  Voules,  1867,  L.  E.  3  Q.  B.  214).  But  in  Church  v. 
Marsh,  1843,  2  Hare,  652,  it  was  held  that  the  order  is  not  inoperative 
until  service,  where  there  is  no  mala  fides  in  withholding  it,  and  no  step 
has  been  taken  inconsistent  with  it. 

Assignment  of  Counsel  or  Solicitor. — After  counsel  has  been  assigned  the 
pauper  cannot  as  a  rule  be  heard  in  person  {Parkinson  v.  Hanhury,  1853, 
4  De  G.,  M.  &  G.  508).  But  if  no  counsel  has  been  assigned,  the  pauper 
can  plead  in  person  (Tucker  v.  Collinson,  1886,  16  Q.  B.  D.  562),  and  the 
rule  which  provides  that  no  notice  of  motion  shall  be  served  on  behalf  of  a 
pauper  unless  it  is  signed  by  a  solicitor  (Order  16,  r.  29),  does  not  apply  to 
a  pauper  who  elects  to  sue  in  person,  and  to  whom,  therefore,  no  solicitor 
has  been  assigned  (Jacobs  v.  Crusha,  [1894]  2  Q.  B.  37). 

A  plaintift'  cannot  obtain  an  order  to  assign  counsel  to  a  pauper 
defendant  (Garrod  v.  Uolden,  1841,  4  Beav.  245). 

Appccds  hy  Pauper. — A  pauper  may  appeal  (Bland  v.  Laml,  1820,  2 
Jac.  &  W.  402  ;  Crouch  v.  Waller,  1859,  4  De  G.  &  J.  43).  A  party  who  has 
obtained  leave  to  sue  or  defend  as  a  pauper  in  the  Court  below  may  appeal 
as  a  pauper  without  leave  (I>rennan  v.  Andrew,  1866,  1  Ch.  300,  and  see 
footnote,  p.  301 ;  Biggs  v.  Dagncdl,  [1895]  1  Q.  B.  207).  "Where,  however, 
he  has  not  sued  or  defended  as  a  pauper  below,  an  application  for  leave  to 
appeal  in  forma  paupa-is  must  be  made  ex  parte  to  the  Court  of  Appeal, 
the  procedure  under  Order  16,  rr.  22-24  being  followed  (In  re  Goldben/, 
[1893]  1  Q.  B.  417 :  and  see  In  re  Roberts,  Xifv.  Roberts,  1886,  33  Ch.  1). 
265). 

Appeed  to  House  of  Zords. — By  the  Appeal  (Formil  Pauperis)  Act,  1893 
(dQ  &  57  Vict.  c.  22),  s.  1,  it  is  provided  that,  where  in  an  appeal  to  the 
House  of  Lords  a  petition  is  presented  for  leave  to  sue  in  forma  pauperis, 
and  the  House  on  the  report  of  the  Appeal  Committee  determines  that 
there  is  no  prima  facie  case  for  the  appeal,  the  House  may  refuse  the  prayer 
of  the  petition  (see  Blair  x.  North  British  and  Mercantile  Insurance  Co.,  1890, 
15  App.  Cas.  495). 

Leave  to  appeal  in  formd  pauperis  was  refused  where  it  appeared  that 
the  petitioner  was  appealing  as  one  of  the  pubKc  to  enforce  an  alleged 
public  right,  and  that  subscriptions  had  been  collected  to  assist  the 
petitioner  in  the  litigation  (Bowie  v.  Ailsa  (Marquis),  1889,  13  App.  Cas. 
371). 

Costs. — The  present  rule  (Order  16,  r.  31)  providing  that  costs  ordered 
to  be  paid  to  a  party  admitted  to  sue  or  defend  as  a  pauper  shall  be  taxed 
as  in  other  cases,  has  effected  a  considerable  change  in  practice,  especially 
in  the  Chancery  Di\'ision.  The  rule  was  judicially  construed  in  Carson  v. 
Pickersgill,  1885,  14  Q.  B.  D.  859,  in  which  it  was  held  that  a  successful 
plaintiff  in  an  action  in  foi-md  pauperis  tried  before  a  judge  and  jury  is 
entitled  upon  taxation  as  against  the  defendant  to  costs  out  of  pocket 
only,  and  cannot  be  allowed  anything  for  remuneration  to  his  solicitor  or 
fees  to  counsel.  The  judgments  of  Brett,  M.  E.,  and  Bowen,  L.J.,  should  be 
consulted.  They  enter  into  the  history  of  the  practice  as  to  costs  in 
pauper  cases  prior  to  the  Judicature  Acts,  in  the  Courts  of  law  and  equity 
respectively.  At  law  a  practice  grew  up  under  which  so  soon  as  a  pauper 
recovered  a  verdict,  he  was  dispaupered,  with  the  effect  that  he  was 
enabled  to  pay  counsel  and  attorneys,  and  recover  the  amount  from  the 
opposite  side.   This  practice  was  denounced  as  contrary  to  law,  and  to  r.  121 
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of  the  Eeg.  G-en,  of  Hilary  Term,  1853,  by  the  judges  in  Dooly  v.  Great 
Northern  Bioy.  Co.,  1854,  4  El.  &  Bl.  341 ;  and  from  that  time  the  practice 
at  law  was  settled.  In  the  Court  of  Chancery  the  practice  has  varied  at 
different  periods.  Thus  in  Angell  v.  Smith,  1703,  Prec.  Ch.  219,  it  was 
held  that  a  plaintiff  suing  informd  pauperis,  and  having  a  decree  in  his 
favour  with  costs,  was  only  entitled  to  recover  costs  out  of  pocket.  In 
several  cases,  however,  "  dives  costs,"  that  is  costs  on  the  same  scale  as 
paid  to  other  suitors,  were  allowed.     Thus  in  Scatehmer  v.  Foulkard,  1701, 

1  Eq.  Ca.  Abr.  125,  Lord  Somers  allowed  "dives  costs"  to  a  pauper,  "for 
though  he  was  at  no  costs,  yet  the  counsel  and  clerks  do  not  give  their 
labour  to  the  defendant  but  to  the  pauper  "  (see  also  Wallop  v.  Warlurton, 
1795,  2  Cox  C.  C.  409 ;  Rattray  v.  George,  1809,  16  Ves.  232 ;  Ruhery  v. 
Morris,  1849,  1  Mac.  &  G.  413).  Finally,  in  1849  by  Consolidated  Order 
40,  r.  5,  it  was  provided  that  where  costs  were  ordered  to  be  paid  to  a 
party  suing  or  defending  in  formd  pauperis,  such  costs  should  be  taxed  as 
dives  costs,  unless  the  Court  should  otherwise  direct.  The  result,  therefore, 
was  that  "  down  to  the  Judicature  Acts,  the  costs  of  the  pauper  were  at 
common  law  not  in  the  discretion  of  the  Court,  while  the  Chancery  Court 
had  power  over  them  "  (per  Bowen,  L. J.,  Carson  v.  Fickersgill,  p.  871).  The 
effect  of  r.  31  as  interpreted  in  Carson  v.  Fickersgill  is  in  accordance  with 
the  practice  at  law,  and  a  successful  pauper  who  is  awarded  costs  can  only 
recover  from  his  opponent  costs  which  he  has  paid  or  is  liable  to  pay.  This 
rule  now  prevails  in  all  the  Divisions  of  the  High  Court,  and  in  the  House 
of  Lords  (per  Lindley,  L.J.,  Richardson  v.  Richardson,  [1895]  Prob.  346). 

Costs  in  House  of  Lords. — On  the  taxation  of  a  pauper  appellant's  costs 
on  a  successful  appeal  to  the  House  of  Lords,  the  fees  of  the  House  and 
the  fees  of  counsel  are  to  ho,  disallowed,  and  the  solicitor  is  to  have  his 
costs  out  of  pocket,  with  a  reasonable  allowance  to  cover  oftice  expenses, 
including  clerks,  etc.  {Johnson  v.  Lindsay,  [1892]  App.  Cas.  110). 

Costs  incurred  'before  Order. — The  order  to  sue  or  defend  as  a  pauper 
has  not  the  effect  of  releasing  the  pauper  from  liability  for  costs  ordered  to 
be  paid  by  him  prior  to  the  order  {Fray  v.  Voulcs,  1867,  L.  E.  3  Q.  B.  214; 
and  see  Frince  Albert  v.  Strange,  1849,  13  Jur.  507  ;  Smith  v.  Fawson,  1848, 

2  De  G.  &  Sm.  490). 

Costs  ordered  to  be  paid  by  Fauper. — Though  as  a  rule  a  pauper  will  not 
be  ordered  to  pay  costs,  he  may  under  certain  circumstances  be  ordered  to 
do  so.  Thus  a  pauper  was  not  allowed  to  amend  by  striking  out  defendants 
without  paying  their  costs  (  Wilkinson  v.  Belsher,  1787,  2  Bro.  C.  C.  272 ; 
and  see  Parkinson  v.  Hanbury,  1853,  4  De  G.,  M.  &  G.  508). 

A  pauper  plaintiff",  who  is  in  default  and  asks  for  indulgence,  may  be 
required  as  a  condition  of  such  indulgence  being  granted  to  pay  costs 
incurred  by  tlie  other  party  by  reason  of  sucli  default  {Jacobs  v.  Crusha, 
[1894]  2  Q.  V>.  37 ;  and  see  Foster  v.  Bank  of  England,  1845,  2  1).  &  L.  790). 

The  Statute  23  Hen.  viir.  c.  15,  s.  2,  provided  that  a  pauper  plaintiff 
failing  in  his  suit  should  not  pay  costs,  but  should  suffer  other  punish- 
ment at  the  discretion  of  tlie  judge.  In  old  days  the  practice  was  to  tax 
the  costs,  and  for  non-payment  to  order  the  plaintiff'  to  be  whipped, 
though  the  punishment  does  not  ever  appear  to  have  been  inflicted  (Bac. 
Abr.  tit.  "  Pauper  "  (D) ;  Tidd's  Practice,  p.  98). 

Court  Fees. — A  party  suing  m  formd  pauperis  was  held  entitled  to  a 
chief  clerk's  certificate  without  paying  Court  fees,  even  though  the  order 
enabling  him  so  to  sue  was  made  after  the  certificate  was  ready  {Thomas  v. 
Bllis,  1878,  8  Ch.  D.  518). 

Staying  Frocerdinga. — The  Court  of  Exchequer  stayed  proceedings  in  a 
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pauper  suit  until  the  costs  of  a  former  suit  in  Chancer}'  were  paid  {Cat vert 
V.  Booth,  1841,  4  Y.  &  C.  C.  514). 

Dispaupering. — A  person  suing  or  defending  i/i /<>r;«4  joaujjgm  will  be 
dispaupered  if  he  is  at  any  time  during  progress  of  the  suit  shown  to 
possess  property  beyond  the  prescribed  limit  {Ferry  v.  Walker,  1844, 
1  Coll.  229 ;  Rexivonhy  v.  Reonrorthy,  1838,  7  L.  J.  Ch.  136 ;  Boddinyton  v. 
Woodley,  1842, 5  Beav.  555 ;  Tajrrelly.  Taylor,  1846,  9  Bear. 493  ;  Goldsmith 
V.  Goldsmith,  1846,  5  Ha.  125 ;  Butler  v.  Gardener,  1850,  12  Beav.  525  ; 
Burry  Fort  Co.  v.  Bmvser,  1857,  26  L.  J.  Ch.  319).  The  fact  of  a  subscrip- 
tion being  made  to  help  the  plaintiff'  was  held  insuflficient  to  dispauper 
him  (Co7'bctt  v.  Corhett,  1810,  16  Ves.  409). 

A  pauper  may  also  be  dispaupered  where  he  is  shown  to  have  been 
guilty  of  vexatious  conduct  in  the  action  {Wagner  v.  Mears,  1829,  3  SinL 
127 ;  Ferry  v.  Walker,  1844,  1  ColL  229).  But  vexatious  conduct  in  a 
former  suit  is  not  sufficient  ground  for  an  order  to  dispauper  {Corhett  v. 
Corhett,  1810,  16  Ves.  409).  A  person  will  also  be  dispaupered  who  gives 
or  agrees  to  give  any  fees  to  his  counsel  or  solicitor  (Order  16,  r.  29). 

jyisclmrgc  of  Order. — An  order  to  sue  as  a  pauper  may  be  set  aside  for 
irregularity  {Xmcell  v.  Whitaker,  1843,  6  Beav.  407) ;  but  an  application 
to  discharge  for  irregularity  must  be  promptly  made  {Farkinson  v.  Hanhury, 
1853,  4  De  G.,  M.  &  G.  508). 

Foot  Frisoners  confined  for  Contempt. — By  23  &  24  Vict.  c.  149,  s.  2,  it  is 
the  duty  of  the  official  solicitor  or  other  officer  appointed  by  the  Lord 
Chancellor  to  visit  Holloway  Prison  quarterly,  and  examine  the  prisoners 
confined  there  for  contempt,  and  report  to  the  Lord  Chancellor,  who  may 
assign  a  solicitor  to  defend  the  prisoner  in  forma  paup>eris. 

By  the  seventh  rule  of  the  11  Geo.  iv.  and  1  Will.  iv.  c.  36,  the  Court  of 
Chancery  was  authorised  to  order  that  the  costs  of  the  contempt  of  any 
such  prisoner  should  be  paid  out  of  the  Suitors'  Fee  Fund,  which  by  32  & 
33  Vict.  c.  91  was  transferred  to  the  National  Debt  Commissionei-s.  On 
motion  on  behalf  of  a  pauper  defendant  in  contempt  that  he  may  be 
discharged  from  custody,  there  is  no  power  to  order  the  costs  of  the 
plaintiff  upon  his  own  application  to  be  provided  for  by  the  Treasury  {Hall 
V.  Hall,  1871,  L.  K.  11  Eq.  290). 

[^Authorities. — Annual  Fractice,  1898,  pp.  380-385  ;  Bacon's  Abridgment 
of  tJie  Law,  7th  ed.,  tit.  "Pauper";  Chitty's  Archhold's  Fractice,  14th  ed., 
pp.  1182-1184 ;  Chitty's  Fm-ms,  12th  ed.,  pp.  577-579 ;  DanieU's  Chan£ery 
Fractice,  6th  ed.,  pp.  84-92,  165,  166  ;  DanieU's  Forms,  4th  ed.,  pp.  33-36  ; 
^lorgan  and  Wurtzburg  on  Costs,  1882,  pp.  371-377 ;  Morgan's  Chancery 
Acts  and  (h'ders,  6th  ed.,  p.  341 ;  Seton's  Judgments  and  Orders,  5th  ed., 
pp.  908-910 ;  Sidney  Smith's  Fractice  of  the  Court  of  Chancery,  7th  ed., 
pp.  869-874 :  Tidd's  Fractice,  9th  ed.,  pp.  97-99.] 
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Meaning  and  Natuke  of  Informations. — An  Information  is  an 
accusation  or  complaint  exhibited  against  a  person  for  some  criminal 
offence,  either  immediately  against  the  king,  or  against  a  private  person, 
which,  from  its  enormity  or  dangerous  tendency,  the  public  good  requires  to 
be  restrained  and  punished  (Bacon,  Ah\  tit.  "  Informations  ").  An  Informa- 
tion has  also  been  defined  as  a  suggestion  upon  record  by  which,  in  certain 
cases,  the  matter  of  a  suit  is  allowed  to  be  brought  before  the  High  Court 
of  Justice  (see  Shortt  on  Informations,  ch.  i.  p.  1).  It  derives  its  name 
from  the  words  by  which  it  gives  the  Court  to  understand  and  be 
informed  of  the  facts  which  it  alleges.  The  offence  in  respect  of  which  an 
Information  can  be  filed  must  be  merely  a  misdemeanour.  Treason  and 
felonies  cannot  be  prosecuted  on  Information  (see  2  Hale,  Pleas  of  Cr. 
148,  151 ;  Comyns,  Dig.  tit.  "Information"). 

The  distinction  between  an  Information  and  an  Indictment  is  that  an 
Indictment  is  an  accusation  found  by  the  oath  of  twelve  men  (see 
Indictment),  whereas  an  Information  is  only  the  allegation  of  the  officer 
who  exhibits  it  (see  2  Hawk.  Pleas  of  Cr.  c.  26,  s.  4).  Hence  it  has  been 
argued  that  procedure  by  Information  is  illegal,  as  being  opposed  to  the 
provisions  of  Magna  Carta,  and  other  enactments,  which  require  that  no 
man  be  brought  to  answer  except  upon  presentment  or  indictment  of 
twelve  sworn  men  (see  Prynn's  case,  1690,  5  Mod.  459). 

But  it  is  clear  that  Informations  were  recognised  at  common  law  as  a  legal 
mode  of  prosecution  of  certain  ofiences  inferior  to  capital  offences,  i.e.  inferior 
to  treason  and  felonies  (see  per  Holt,  C.J.,  Prynn's  case,  1690,  5  Mod,  463  ; 
S.  C.  sub  nom.  R.  v.  Berchet,  1690,  1  Show.  106 ;  per  Coleridge,  C.J., 
B.  V.  Labouchere,  1884,  12  Q.  B.  D.  at  p.  325  ;  see  also  2  Hale,  Pleas  of 
Cr.  ch.  XX. ;  4  Black.  Com.  ch.  xxiii.  s.  iii.).  In  other  words,  an  Information 
would  lie  at  common  law  in  respect  of  any  misdemeanour.  In  fact  the 
mode  of  prosecution  by  Information  or  suggestion  filed  on  record  by  the 
King's  Attorney-General  or  by  his  Coroner  or  Master  of  the  Crown  Office 
in  the  Court  of  King's  Bench  is  as  ancient  as  the  common  law  itself  (see 
4  Black,  Com.  ch.  xxiii.  s.  iii.). 

As  to  the  history  of  Criminal  Informations,  see  generally  Sir  James 
Stephen,  History  of  the  Criminal  Lavj  of  England,  vol,  i.  pp.  294  et  seq. ;  see 
also  Bacon's  Abridgment,  title  "  Informations." 

Various  Kinds  of  Informations. — There  are  two  broad  classes  of 
Informations:  (1)  Informations  which  are  partly  at  the  suit  of  the 
Crown,  and  partly  at  that  of  a  subject.  These  are  usually  brought  upon 
penal  statutes  which  inflict  a  penalty  upon  conviction  of  the  oifender,  one 
part  to  the  use  of  the  Crown  and  another  to  the  use  of  the  informer. 
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Such  Informations  are  a  species  of  qui  tarn  actions,  only  carried  on  by  a 
criminal  instead  of  a  civil  process.  (As  to  these,  see  Qui  Tam.)  (2)  In- 
formations which  are  in  the  name  of  the  Crown  only.  Tliese  criminal 
Informations  are  subdivided  into  («)  those  which  are  filed  ex  officio  by  the 
Attorney- General,  and  {h)  those  in  which,  though  the  Crown  is  the 
nominal  prosecutor,  yet  the  Information  is  at  the  relation  of  some  private 
person  or  common  informer;  such  Informations  are  filed  in  the  Queen's 
Bench  Division  by  the  Queen's  Coroner  and  Attorney,  usually  called  the 
blaster  of  the  Crown  Office,  who  for  this  purpose  is  the  standing  officer  of 
the  public  (see  4  Black.  Com.  ch.  xxiii.  s.  iiL). 

Formerly  certain  suits  might  be  instituted  in  Chancery  by  Information 
of  the  Attorney-  or  Solicitor-GeneraL  This  class  of  Informations  was, 
however,  abolished  by  Order  1,  r.  1  of  the  R.  S.  C.  1883,  which  proN-ided 
that  all  suits  which  were  formerly  commenced  by  Information  in  the 
High  Court  of  Chancery  are  henceforth  to  be  instituted  by  action  in  the 
ordinary  way. 

Informations  were  also  filed  by  the  Attomey-Greneral  in  the  Court  of 
Exchequer  in  Eevenue  cases  ;  these  are  termed  English  Informations,  they 
are  unaffected  by  the  Judicature  Acts,  and  may  still  be  resorted  to.  As  to 
English  Informations,  see  the  Crown  Suits,  etc.,  Act,  1865,  28  &  29  Vict, 
c.  102 ;  Fowler's  Exchequer  Practice,  2nd  ed.,  1817,  vol.  L  pp.  103-105 ; 
A.-G.  V.  Williamson,  1889,  60  L  T.  930;  see  also  the  articles  Excise: 
Inland  Eevenue, 

As  to  Informations  in  the  nature  of  Qiu>  Warranto^  which  are  civil 
proceedings,  see  the  article  Quo  Warranto. 

Ex  Omcio  Informations. —  Who  Tnayfile. — The  Attorney-General  may 
in  his  discretion,  and  without  leave,  file  an  Information  for  any  misde- 
meanour. In  case  of  a  vacancy  in  the  office  of  Attorney-General  the 
SoUcitor-General  has  the  same  power  (see,  for  example,  B.  v.  Wilkes,  1770, 
4  Burr.  2553). 

It  has  been  held  that  it  is  not  competent  to  the  Attorney-General  of 
the  Duchy  of  Lancaster  to  exhibit  an  Information  in  the  High  Court,  and 
the  Court  will  order  an  Information  exhibited  by  him  to  be  taken  off  the 
file  on  the  application  of  the  defendant,  even  after  answer  put  in  by  the 
defendant  {The  Attorney-General  of  the  Duchy  of  Lancaster  v.  The  Duke  of 
Devonshire,  1884,  14  Q.  B.  D.  195). 

Cases  in  which  fled. — Though  an  Information  may  be  filed  in  respect  of 
any  misdemeanour,  it  is  the  more  appropriate  mode  of  prosecuting  such 
misdemeanours  as  peculiarly  tend  to  disturb  or  endanger  the  government, 
or  to  affiront  the  sovereign  in  the  discharge  of  the  royal  functions,  delay 
being  thereby  avoided  in  the  prosecution  of  such  offences  (see  4  Black.  Cam. 
ch.  xxiii.  s.  iiL). 

The  Court  will  never  on  motion  grant  leave  for  the  Attorney-General  to 
file  an  Information,  because  he  has  power  himself  to  do  so  without  leave 
(see  B.  v.  Phillips,  1767,  4  Burr.  2090). 

Libel. — An  important  class  of  cases  in  which  Informations  have  been 
filed  by  the  Attorney-General  ex  officio  is  that  of  libel.  In  libels  of  a  pubUc 
character  or  reflecting  on  pereons  in  a  public  position,  the  appropriate 
procedure  is  by  Information.  Thus  Informations  have  frequently  been  filed 
for  seditious  libels  such  as  libellous  publications  personally  attacking  the 
sovereign  (see  P.  v.  Clerk,  1728,  1  Barn.  304 :  P.  v.  Knell,  1729,  ibid.  305 ; 
HE.  E.  748;  P.  v.  Wilkes,  1770,  4  Burr.  2527 ;  P.  v.  Lambert  and  Perry, 
1810,  2  Camp.  398  ;  P.  v.  Harvey  and  Chapmun,  1823,  2  Bam.  &  Cress, 
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257),  or  libellous  publications  attacking  the  administration  or  the  constitu- 
tion generally,  and  tending  to  create  disaffection  (see  A*,  v.  Tntchin,  1704, 
14  St.  Tri.  1095  ;  B.  v.  Brown,  1707, 11  Mod.  86  ;  B.  v.  FranrJdin,  1731, 17  St. 
Tri.  626  ;  B.  v.  Bamer,  1733,  2  Barn.  293  :  B.  v.  Owen,  1752, 18  St.  Tri.  1203 ; 
B.  V.  Home,  1777,  20  St.  Tri.  651 ;  B.  v.  Gordon,  1787,  22  St.  Tri.  175  ;  B.  v. 
Stockdalc,  1789,  22  St.  Tri.  237  ;  B.  v.  Beeves,  1796,  26  St.  Tri.  530;  B.  v. 
Cohhett,  1804,  29  St.  Tri.  I;  B.v.  Hunt,  1811,  31  St.  Tri.  367 ;  B.  v.  Sutton, 
1816,  4  M.  &  S.  532 ;  B.  v.  Burdett,  1820,  3  Barn.  &  Aid.  717). 

Libels  on  foreign  sovereigns  and  ambassadors  have  also  been  prosecuted 
by  ex  officio  Information,  on  the  ground  that  they  tend  to  involve  this  country 
in  disputes  and  warfare  (see  B.  v.  JJEon,  1764,  Black.  W.  510  ;  B.  v.  Goi-don, 
1787,  22  St.  Tri.  175  ;  B.  v.  Vint,  1799,27  St.  Tri.  627;  B.  v.  Peltier,  1803, 
28  St.  Tri.  617). 

The  provision  of  the  Newspaper  Libel  and  Eegistration  Act,  1881,  44  & 
45  Vict.  c.  60,  8.  3,  that  no  criminal  prosecution  for  a  newspaper  libel  was 
to  be  commenced  without  the  written  fiat  of  the  Director  of  Public 
Prosecutions,  did  not  apply  to  an  ex  offijeio  Information  by  the  Attorney- 
General  (see  B.  v.  Yates,  1885,  14  Q.  B.  D.  648),  nor  apparently  does  sec.  8 
of  the  Law  of  Libel  Amendment  Act,  1888,  which  repeals  the  former  pro- 
vision and  requires  the  order  of  a  judge  at  chambers  to  be  first  obtained  in 
such  case  (see  Short  and  Mellor,  Or.  Of.  Pr.  p.  262). 

Informations  have  also  been  filed  in  cases  of  blasphemous  and  obscene 
libels  (see  B.  v.  Waddington,  1822,  1  Barn.  &  Cress.  26 ;  25  E.  E.  288 ;  B.  v. 
Curl,  1727,  2  Stra.  788  :  B.  v.  Wilkes,  1770,  4  Burr.  2527 ;  B.  v.  Eaton, 
1812,  31  St.  Tri.  927  ;  B.  v.  Carlile,  1819,  3  Barn.  &  Aid.  161 ;  22  E.  E.  333). 

Election  Offences. — Corrupt  practices  at  parliamentary  elections  have  also 
been  prosecuted  on  ex  officio  Information,  e.g.  bribery  {B.  v.  Leatham,  1861, 
3  El.  &  El.  658;  B.  v.  Boyes,  1861,  1  B.  &  S.  311  ;  B.  v.  Charlesworth,  1861, 
ibid.  460),  intimidation  {B.  v.  Conway,  1858,  7  Ir.  E.  C.  L.  507),  and 
undue  influence  {B.  v.  Duggan,  1873,  7  Ir.  E.  C.  L.  94).  But  the 
prosecution  of  these  offences  is  now  provided  for  by  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883  (see  Corrupt  Practices). 

Miscellaneous  Cases. — Numerous  other  offences  have  been  made  the 
subject  of  an  ex  officio  Information  by  the  Attorney-General,  such,  for 
example,  as  offences  against  the  Eevenue;  bribery  of  a  Custom  House 
officer  (see  3  Chitty,  Cr.  Law,  689,  693 ;  see  also  Bribery)  ;  extortion  {B.  v. 
Douglas,  1846,  13  Q.  B.  42) ;  spreading  false  rumours  (2  Chitty,  Cr.  Law, 
527);  riot  and  conspiracy  (see  3  Chitty,  Cr.  Law,  1150);  defrauding  the 
revenue  (see  4  Went.  Prcc.  442  et  seq.) ;  neglect  of  duty  as  Vice-Chancellor 
of  University  {B.  v.  Purnell,  1748,  1  Wils.  239) ;  misdemeanour  in  exercise 
of  office  of  justice  of  the  peace  {B.  v.  Phillijis,  1767,  4  Burr.  2090) ;  and 
many  other  cases  of  misdemeanour. 

Modern  Practice  as  to  filing  Ex  Officio  Information. — In  modern  practice, 
however.  Informations  are  rarely  filed  ex  officio  by  the  Attorney-General 
except  by  direction  of  one  of  the  Houses  of  Parliament,  or  of  some  public 
department  (see  Cole  on  Informations,  p.  9 ;  Shortt  on  Informations,  p.  5, 
note ;  Short  and  Mellor,  Cr.  Of.  Pr.  276),  or  in  respect  of  misdemeanours 
committed  by  public  officers  in  the  execution  of  their  office  abroad  (see  the 
Criminal  Jurisdiction  Act,  1802,  42  Geo.  ill.  c.  85,  s.  1),  or  in  other  cases  of 
a  very  serious  nature.  Sir  James  Stephen,  in  summing  up  the  modern 
practice  with  regard  to  the  filing  of  a  criminal  Information  ex  officio,  states 
{Digest  of  Criminal  Procedure,  1883,  p.  126,  art.  198)  that  Informations  are  * 
usually  filed  in  cases  of  misdemeanours  having  a  tendency  to  disturb  the 
public  peace  or  to  interfere  with  good  government,  as,  for  instance,  cages  of 
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seditious  libel,  or  other  libels  in  which  the  public  are  interested,  cases  of 
official  corruption,  fraud,  or  misconduct,  and  cases  of  bribery. 

Procedure  on  Ex  Officio  Information. — Before  exhibiting  an  Information 
ex  officio  the  Attorney-General  in  his  discretion  may  call  on  the  defendant 
to  show  cause  why  the  Information  should  not  be  exhibited  (see  per  Lord 
Mansfield,  C.J.,  R.  v.  Phillips,  1767,  4  Burr.  2090). 

The  Information  having  been  drawn  (usually  by  a  junior  counsel),  settled 
by  the  Attorney-General,  engrossed  on  parcliment  and  signed  by  the 
Attorney-General,  is  filed  at  the  Crown  Office  without  any  rule  of  Court  or 
recognisance  (see  further  as  to  the  practice.  Short  and  Mellor,  Cr.  Of,  Pr. 
p.  278).  It  is  now  a  common  practice  when  an  Information  is  filed  ex  offijcio 
for  the  Master  of  the  Crown  Office  to  give  notice  thereof  to  the  person 
against  whom  it  is  filed  (see  Stephen,  Digest  of  Criminal  Procedure,  1883, 
p.  126,  note).  The  Information  may  be  amended  by  the  Attorney-General  as 
a  matter  of  right  at  any  time  even  after  demurrer  or  plea  (see  R.  v.  Holland, 
1791,  4  T.  R.  457 ;  2  R.  R.  439  ;  R.  v.  Wilkes,  1770, 4  Burr.  2528  ;  Shortt  on 
Informaiions,  p.  11). 

The  Court  has  power  to  quash  an  ex  offiicio  Information  (see  Fountain's 
case,  1663,  1  Sid.  152),  but  this  power  is  rarely,  if  ever,  exercised,  the 
Attorney-General,  as  above  stated,  having  power  to  amend,  or  if  necessary  to 
enter  a  nA)lle  prosequi,  and  prefer  a  new  charge  (see  Shortt  on  Inforvuitions, 

The  practice  with  regard  to  the  trial  of  an  ex  offi/iw  Information  is  with 
sUght  exception  the  same  as  that  of  criminal  Informations  not  ex  officio  (see 
post  under  the  head  Procedure  on  Information). 

CRiinxAL  Informations  not  Ex  Officio. — Filed  ordy  hy  leave. — Criminal 
Informations,  with  the  exception  of  those  filed  ex  officio,  can  ordy  be  filed  by 
leave  of  the  Court  upon  application. 

The  Statute  4  &  5  Will.  &  Mary,  c.  18,  after  reciting  that  Informations 
had  of  late  been  maliciously  exhibited  and  prosecuted  in  the  Court  of  King's 
Bench  against  persons  in  aU  covmties  of  England  for  trespasses,  batteries, 
and  other  misdemeanours,  and  that  after  the  parties  informed  against  had 
appeared  to  such  Informations,  and  pleaded  to  the  issue,  the  informers 
frequently  abandoned  the  proceedings,  enacted  that  Informations  for  any  of 
the  above-mentioned  causes  should  not  be  exhibited  or  filed  by  the  Clerk  of 
the  Crown  in  the  Court  of  King's  Bench  without  express  order  given  by 
the  Court,  and  prohibited  the  Clerk  of  the  Crown  from  issuing  any  process 
upon  any  Information  until  the  parties  exhibiting  the  Information  had 
been  bound  by  recognisances  to  effectually  prosecute  the  same.  The  Act 
does  not  extend  to  Informations  exhibited  ex  officio  (see  ihid.  s.  6).  The 
grounds  upon  which  an  Information  may  be  granted  are  not  envmierated, 
but  are  left  to  the  discretion  of  the  Court  (see  R.  v.  Jolliffe,  1791,  4  T.  R. 
at  p.  290 ;  2  R.  R.  383). 

In  accordance  with  this  statute  it  is  now  provided  by  the  Crown  Office 
Rules,  1886,  r.  46,  that,  with  the  exception  of  ex  officio  Informations,  no 
Criminal  Information  is  to  be  exhibited,  received,  or  filed  at  the  Crown 
Office  without  express  order  of  the  Queen's  Bench  Di%asion  in  open 
Court,  nor  is  any  process  to  be  issued  upon  any  Information,  other 
than  an  ex  officio  Information,  until  the  person  procuring  such  Information 
to  be  exhibited  has  filed  at  the  Crown  Office  a  recognisance  in  the  penalty 
of  £50  effectually  to  prosecute  such  Information,  and  to  abide  by  and  observe 
such  orders  as  the  Court  shall  direct.  Such  recognisance  is  to  be  entered 
into  before  the  Queen's  Coroner  and  Attorney,  or  the  Master  of  the  Crown 
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Office,  or  a  justice  of  the  peace  of  the  county,  borough,  or  place  in  which 
the  cause  may  have  arisen  (ibid. ;  for  form  of  recognisance  to  prosecute  a 
Criminal  Information,  see  C.  0.  R.  1886,  Form  No.  27). 

Cases  in  which  filed. — The  objects  of  Informations  filed  by  the  Master  of 
the  Crown  Office  upon  the  complaint  or  relation  of  a  private  subject  are 
enumerated  by  Blackstone  as  "  any  gross  and  notorious  misdemeanours,  riots, 
batteries,  libels,  and  other  immoralities  of  an  atrocious  kind,  not  peculiarly 
tending  to  disturb  the  Government,  for  those  are  left  to  the  care  of  the 
Attorney-General,  but  which  on  account  of  their  magnitude  or  pernicious 
example  deserve  the  most  public  animadversion"  (see  4  Com.  ch.  xxiii. 
s.  iii.). 

The  granting  of  leave  to  file  an  Information  is  entirely  in  the  discretion 
of  the  Court  (see  per  Lord  Kenyon,  C.3.,B.  v.  Jolliffe,  1791,  4  T.  R  at  p.  290  ; 
2  R.  E.  383).  But  the  extraordinary  intervention  by  means  of  a  Criminal 
Information  is  a  procedure  of  a  high  prerogative  character  reserved  for 
cases  of  public  importance  (see  per  Cockburn,  C.J.,  R.  v.  Lord  Winchelsea, 
1865,  cited  in  12  Q.  B.  D.  at  p.  327).  And  in  modern  practice  the  grounds 
upon  which  the  Court  will  grant  a  Criminal  Information  at  the  instance  of 
a  private  individual  are  considerably  more  restricted  than  formerly  (see  per 
Lord  Coleridge,  C.J.,  B.  v.  Labouchere,  1884,  12  Q.  B.  D.  at  p.  326).  And  at 
the  present  time  leave  to  file  a  Criminal  Information  will  be  granted  only 
in  cases  of  misdemeanours  of  a  serious  and  public  character,  such,  for 
example,  as  libellous  attacks  upon  and  offences  by  persons  in  some  public 
or  official  position  (see  Shortt  on  Informations,  p.  13  ;  Short  and  Mellor, 
Cr.  Of.  Pr.  p.  257). 

Lihel. — The  granting  of  a  Criminal  Information  in  cases  of  libel  has  been 
said  to  be  usually  and  properly  confined  to  cases  of  magistrates,  ministers, 
public  officers,  and  persons  in  a  high  position,  whose  character  was  of  such 
public  importance  as  to  require  immediate  vindication  (see  per  Lord  Black- 
burn, B.  V.  Lord  Winchelsea,  1865,  ante).  Thus  Informations  have  been 
granted  in  respect  of  a  libel  on  a  member  of  the  House  of  Lords  imputing 
treason  and  reflecting  on  his  speeches  in  the  House  {B.  v.  Hasrvell  and  Bate, 
1780,  1  Doug.  K.  B.  387) ;  a  libel  reflecting  on  the  official  conduct  of  a  town- 
clerk  {B.  V.  Waite,  1743,  1  Wils.  22),  and  in  cases  of  libels  on  magistrates. 
And  though  formerly  Informations  were  frequently  granted  for  serious 
libels  on  private  individuals,  the  rule  to  be  collected  from  the  modern 
decisions  is  that  a  Criminal  Information  for  libel  can  only  be  granted  at  the 
suit  of  persons  who  are  in  some  public  office  or  position,  and  leave  to 
file  an  Information  for  libel  will  not  be  granted  at  the  suit  of  a  private 
person  (see  B.  v.  Labouchere,  1884,  12  Q.  B.  D.  320,  where  the  cases  on  the 
subject  are  collected  and  reviewed).  In  that  case  an  application  for  leave  to 
file  a  Criminal  Information  in  respect  of  a  libel  upon  a  deceased  foreign 
nobleman  made  by  his  representative  was  refused  ;  the  fact  that  the  appli- 
cant was  not  resident  in  this  country  appears  strongly  to  have  influenced 
the  discretion  of  the  Court  (see  ibid.  322).  An  application  for  a  Criminal 
Information  in  cases  of  alleged  libel  will  not  be  sanctioned  by  the  Court  if 
resorted  to  for  the  purpose  of  extorting  an  apology  {B.  v.  "  The  World,"  1876, 
Cox  C.  C.  305),  and  in  such  cases  the  counsel  who  apphes  for  an  Information 
must  give  an  undertaking  on  the  part  of  the  prosecutor  that  it  shall  be 
tried  and  carried  to  its  legitimate  conclusion  {ibid.  p.  308). 

Informations  have  been  granted  for  libels  reflecting  on  a  society  or  body 
of  persons,  such  as  the  clergy  of  a  diocese  {B.  v.  Williams,  1822, 5  Barn.  &  Aid. 
595),  the  East  India  Company  {B.  v.  Jenour,  1740,  7  Mod.  401),  a  community 
of  Portuguese  Jews  settled  in  England  {B.  v.  Osborn,  1732,  5  Bam.  138), 
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the  justices  of  peace  for  a  county  {H.  v.  Alderton,  1755,  cited  in  5  Barn.  & 
Aid.  596 ;  E.  v.  Uolloway,  1775,  ibid.). 

It  has  been  held  that  sec.  3  of  the  Newspaper  Libel  and  Registration 
Act,  1881,  44  &  45  Vict.  c.  60,  which  required  the  written  fiat  of  the 
Director  of  Pubhc  Prosecutions  to  be  obtained  before  the  commencement  of 
any  criminal  prosecution  against  any  proprietor,  publisher,  or  editor,  or  r.ny 
person  responsible  for  the  publication  of  a  newspaper,  for  any  libel  pubUshed 
therein,  did  not  apply  to  a  Criminal  Information  for  libel  filed  by  order  of 
the  Court  ( Yates  v.  The  Queen,  1885,  14  Q.  B.  D.  648).  That  section  was 
repealed  by  the  Law  of  Libel  Amendment  Act,  1888,  51  &  52  Vict  c.  64, 
sec.  8  of  which  Act  requires  the  order  of  a  judge  at  chambers  to  be  obtained 
before  the  commencement  of  any  such  criminal  prosecution.  It  would  seem 
that  it  is  not  necessary  to  obtain  such  an  order  before  commencing  a 
prosecution  by  way  of  Criminal  Information  (see  Short  and  Mellor,  Cr.  Of. 
Pr.  p.  262). 

Offences  hy  Magistrates  and  Public  Officers. — An  Information  will  be 
granted  against  a  magistrate  in  respect  of  any  illegal  act  done  corruptly  or 
oppressively,  but  unless  it  be  shown  that  he  acted  from  a  dishonest,  oppres- 
sive, or  corrupt  motive,  leave  will  not  be  granted  for  a  Criminal  Information 
(see  B.  V.  Borron,  1820,  3  Barn.  &  Aid.  432 ;  22  R.  R.  447 ;  and  C.  0.  R. 
1886,  r.  48  ;  see  also  B.  v.  Williams,  1762,  3  Burr.  1317  ;  Ex  parte  Fentiman, 
1834,  2  Ad.  &  E.  127 :  B.  v.  Jackson,  1787,  1  T.  R.  653 ;  1  R.  R.  343 :  B.  v. 
Barker,  1800,  1  East,  186  ;  B.  v.  Williamson,  1820,  3  Barn.  &  Aid.  582). 
When  there  is  gross  misbeha\dour  on  the  part  of  justices  which  could 
not  be  attributed  to  mistake  or  ignorance  of  law,  an  Information  may  be 
obtained  (see  B.  v.  Brooke,  1788,  2  T.  R.  190),  e.g.  for  extortion  {B.  v.  Jones, 
1742, 1  Wils.  7),  improper  conviction  of  an  innocent  person  by  a  magistrate 
{B.  V.  Welster,  1789,  3  T.  R.  388;  B.  v.  Saunders,  1847,  10  Q.  B.  484),  or  a 
decision  by  a  justice  in  a  case  in  which  he  is  directly  interested  {B.  v, 
Davis,  1772,  Lofift,  62 ;  B.  v.  Whately,  1829,  4  M.  &  R.  431),  for  improperly 
refusing  or  granting  licences  {B.  v.  Williams,  1762,  3  Burr.  1317 ;  B.  v. 
Hann  and  Price,  1765,  ihid.  1716 :  B.  v.  Holland  and  Foster,  1787,  1  T.  R. 
692),  for  appointing  overseers  from  a  corrupt  and  improper  motive  {B.  v. 
JJ.  of  Somersetshire,  1822, 1  D.  &  R.  443),  for  corruptly  and  wilfully  making 
a  false  return  to  a  mandamus  (B.  v.  Spotland,  1735,  Lee  t.  Hard.  184 :  B.  v. 
Pettiward,  1769,  4  Burr.  2452 ;  B.  v.  J  J.  of  Lancashire,  1822,  1  D.  &  R. 
485),  or  for  neglect  of  duty  in  not  using  force  to  repress  a  riot  {B.  v. 
Heming,  1833,  5  Barn  &  Adol.  666). 

So  also  an  Information  will  lie  against  persons  holding  public  office  or 
in  some  public  position  in  respect  of  wilful  misconduct  or  breach  of  duty  in 
such  office  or  position  (see  B.  v.  Herbert,  1759,  2  Ken.  (Ld.)  466  ;  B.  v.  Watson, 
1743,  1  Wils.  41 ;  B.  v.  Tarrant,  1767,  4  Burr.  2106 ;  B.  v.  Bobe,  1835, 
2  Stra.  999  :  see,  however,  B.  v.  Compton,  1783,  Cald.  246,  and  B.  v.  Jenniiigs, 
1845,  2  D.  &  L.  741).  An  Information  was  granted  against  Highway 
Commissioners  for  acts  exceeding  their  powers  {B.  v.  Bogcrs,  1758,  2  Ken. 
(Ld.)  373),  and  against  the  inhabitants  of  a  parish  for  non-repair  of  a  road 
where  an  indictment  had  been  thrown  out  by  the  Grand  Jury  {B.  v.  The 
Inhabitants  of  Upton  St.  Lemiards,  1847,  10  Q.  B.  827).  The  refusal  to 
accept  an  office  of  a  public  nature,  e.g.  high  sheriff  {B.  v.  Woodrow,  1788, 
2  T.  R.  731 ;  but  see  B.  v.  Grosvenor,  1743,  1  Wils.  18 ;  and  B.  v.  Shack- 
lington,  1735,  Andr.  201,  note)  or  mayor  {B.  v.  Benison,  1758,  2  Ken.  (Ld.) 
259),  has  also  been  prosecuted  by  Information. 

Offences  against  the  Administration  of  Justice. — Offences  tending  to 
pervert  or  interfere  with  the  administration  of  justice,  such  as  the  publica- 
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tion  by  a  defendant  of  handbills  to  influence  a  jury  (see  E.  v.  Jolliffe,  1791, 
4  T.  E.  285 ;  2  R  E.  383 ;  see  also  B.  v.  Phillips,  1764,  3  Burr.  1564);  con- 
spiring to  obtain  a  false  verdict  (see  M.  v.  Opie  and  Dodge,  1670,  1  Saund. 
486) ;  bribery  of  a  juror  {R.  v.  Young,  cited  2  East,  14) ;  attempting  to 
persuade  witnesses  not  to  appear  and  give  evidence  {R.  v.  Laioley,  1731, 
2  Stra.  904),  may  be  the  subject  of  Criminal  Informations,  but  such  cases 
are  usually  treated  as  contempts  of  Court  (see  Contempt  of  Court;  see 
also  Embracery). 

Conspiracy,  etc. — Criminal  Informations  lie  in  some  cases  of  conspiracy 
to  do  unlawful  acts  (see  R.  v.  Green,  1781,  3  Doug.  K.  B.  36,  where  several 
unreported  cases  are  referred  to ;  R.  v.  Lynn,  1733,  2  Barn,  242),  such  as  a 
conspiracy  to  raise  the  price  of  necessaries  of  life  (see  per  Lord  Mansfield, 
R.  V.  Norris,  1758,  2  Ken.  (Ld.)  301),  or  a  conspiracy  by  certain  traders  to 
ruin  rivals  (see  R.  v.  Hadley,  1774,  6  Went.  Prec.  439 :  see  also  R.  v, 
Leigh,  1774,  ibid.  443). 

Election  Offences. — The  offences  of  rioting  or  intimidation  at  parliamentary 
elections  (see  the  Corporation  of  Bewdley's  case,  1708,  Holt  Eep.  353), 
and  bribery  or  attempting  to  bribe  at  parliamentary  elections  (see  R.  v, 
Pitt,  1762,  3  Burr.  1335  ;  R.  v.  Isherwood,  1758,  2  Ken.  Ld.  202  ;  R.  v.  Taylor, 
1700, 12  Mod.  314),  have  been  prosecuted  by  Criminal  Information;  so  also 
have  similar  offences  at  the  election  of  the  mayor  of  a  borough  (see  R.  v. 
Plympton,  1724,  2  Eaym.  (Ld.)  1377 ;  R.  v.  Spinage,  cited  in  Black.  W.  at 
p.  383  ;  R.  v.  Mayor  of  Tiverton,  1723,  8  Mod.  186).  There  is  now,  however, 
statutory  provision  for  the  prosecution  of  such  offences  (see  Corrupt 
Practices). 

Bribery. — The  offence  of  bribery  at  common  law  is  punishable  on 
Information  (see  R.  v.  Vaughan,  1769,  4  Burr.  2494 ;  see  also  the  article 
Bribery). 

Breach  of  the  Peace. — Leave  to  file  an  Information  has  been  given  in  some 
cases  of  rioting,  riotous  assembly,  or  assault  tending  to  the  disturbance  of 
the  public  peace  (see  R.  v.  Wroughton,  1765,  3  Burr.  1683 ;  R.  v.  Hunt, 
1754,  1  Ken.  (Ld.)  108 ;  Prynn's  case,  1690,  5  Mod.  459 ;  R.  v.  Gwilt,  1840, 
11  Ad.  &  E.  587) ;  in  the  case  of  rioting  and  conspiracy  to  ruin  trade  {R.  v. 
Hadley,  6  Went.  Prec.  439),  or  to  injure  an  individual  {R.  v.  Leigh,  ibid. 
443);  sending  a  challenge  tending  to  provoke  a  breach  of  the  peace  {R.  v. 
Morgan,  1780,  1  Doug.  K.  B.  314 ;  R.  v.  Yowighusband,  1835,  4  Nev.  &  M. 
850 ;  but  see  R.  v.  Hanhey,  1757,  1  Burr.  316 ;  R.  v.  Willett,  1795,  6  T.  R. 
294 ;  R.  V.  Larrien,  1837,  7  Ad.  &  E.  277  ;  R.  v.  KierTuin,  1855, 1  Cox  C.  C.  6). 

Modern  Practice  as  to  granting  Criminal  Lnformations. — The  foregoing 
cases  are  merely  intended  to  be  illustrative  of  the  type  of  cases  in  which 
leave  to  file  a  Criminal  Information  has  been  obtained.  They  do  not,  how- 
ever, in  any  sense,  present  an  exhaustive  category,  for  the  jurisdiction  in 
granting  leave  for  a  Criminal  Information  is  discretionary,  and  the  Court 
may  grant  leave  in  any  case  of  serious  misdemeanour  if  the  circumstances 
be  such  as,  in  the  opinion  of  the  Court,  demand  the  exercise  of  the  extra- 
ordinary remedy.  But  it  is  an  invariable  principle  not  to  grant  a  rule  for 
a  Criminal  Information  upon  evidence  which  would  not  justify  a  Grand 
Jury  in  finding  a  true  bill  of  mdictment  for  the  same  offence  (see  per  Lord 
Denman,  C.J.,  Ex  parte  Williams,  1841,  5  Jur.  1133).  Nor,  in  general,  will 
a  rule  be  granted  against  any  person  for  an  illegal  act  committed  by  him 
under  a  bond  fide  conviction  that  he  was  exercising  a  legal  right  (see 
Stephen,  Digest  of  Criminal  Procedure,  art.  206).  And  Informations  may 
be  refused  on  the  ground  that  there  is  some  other  adequate  remedy,  civil 
or  criminal  (see  R.  v.  Watson,  1788,  2  T.  E.  199 ;  1  E.  E.  461 ;  R.  v.  Lord 
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Vane,  1747,  1  Black.  W.  18 ;  B.  v.  Churchwardens  of  St.  Botolph,  1763, 
ibid.  443;  R.  v.  Fm-d,  1728,  2  Stra.  1130);  that  the  applicant  has  elected 
to  pursue  some  other  remedy  (see  R.  v.  Fielding,  1759,  2  Burr.  719;  E.  v. 
Sparrow,  1788,  2  T.  R  198 ;  1  E.  R  459 ;  R.  v.  Marshall,  1855,  4  El.  &  Bl. 
475 ;  see,  however,  R.  v.  G^oilt,  1840,  11  Ad.  &  E.  587);  that  the  matter  is 
too  trivial  to  be  the  subject  of  a  Criminal  Information  (see  R.  v.  Prohy, 
1756, 1  Ken.  (Ld.)  250) ;  that  the  applicant  is  equally  guilty  (see  R.  v.  Reach, 
1758,  1  Burr.  548 ;  see  also  R.  v.  Wroughton,  1765,  3  Burr.  1683);  or  that 
there  has  been  unreasonable  delay  that  cannot  be  accounted  for  (see  R.  v. 
Robinson,  1764,  1  Black.  W.  542 ;  R.  v.  Murray,  1837,  1  Jur.  37 ;  see  also 
C.  0.  K.  1886,  r.  48).  As  to  the  general  reasons  for  refusing  to  grant  Infor- 
mations, see  per  Lord  Mansfield,  C.J.,  R.  v.  Robinson,  1764, 1  Black.  W.  542. 
The  power  of  the  Court  upon  motion  to  grant  leave  for  a  Criminal 
Information  is,  in  fact,  in  modem  times  used  very  sparingly,  chiefly  in 
cases  of  misdemeanour  by  or  against  oflicial  persons  or  libels  on  pubKc 
men  (see  Stephen,  General  Vievj  of  the  Criminal  Law  of  England,  2nd  ed., 
1890,  p.  165).  And,  though  a  rule  for  a  Criminal  Information  may  be 
granted  for  any  misdemeanour,  Sii*  James  Stephen  in  epitomising  the 
practice  states  {Digest  of  Criminal  Procedure,  1883,  p.  131,  art.  206)  that 
it  is  usually  only  granted  in  cases  of  libels  on  private  individuals  when 
attended  with  circumstances  of  aggravation ;  and  illegal  acts  committed  by 
magistrates,  or  inferior  pubKc  officers,  from  corrupt  or  ^Tndictive  motives, 
and  not  merely  from  ignorance  or  mistake. 

Procedure  on  Information. — The  filing  of  an  ex  ojicio  Information  by 
the  Attorney-General  or  Solicitor-General  has  already  been  noticed  (see 
ante).  It  is  now  proposed  to  consider  briefly  the  practice  in  obtaining 
leave  to  file  a  Criminal  Information  by  a  private  prosecutor.  The 
subsequent  procedure  is,  in  nearly  all  respects,  the  same  in  both  classes  of 
Informations,  and  they  will  therefore  be  treated  together,  any  points  of 
difference  being  indicated. 

Application  for  Criminal  Information. — As  a  general  rule,  notice  of 
intention  to  apply  for  a  Criminal  Information  is  not  necessary.  But  no 
application  can  be  made  for  a  Criminal  Information  against  a  justice  of  the 
peace  for  misconduct  in  his  magisterial  capacity,  unless  a  notice  containing 
a  distinct  statement  of  the  grievances,  or  acts  of  misconduct  complained 
of,  has  been  served  personally  upon  him,  or  left  at  his  residence,  with  some 
member  of  his  household,  six  days  before  the  time  named  in  it  for  making 
the  application  (C.  0.  R,  1886,  r.  47 ;  see  also  R.  v.  Heming,  1833,  5  Barn. 
&  Adol.  666;  Ex  parte  Fentiman,  1834,  2  Ad.  &  E.  127;  and  for  form  of 
notice,  see  C.  0.  R  1886,  Form  No.  29). 

The  application  for  a  Criminal  Information  must  be  made  to  a 
Divisional  Court  by  a  motion  for  an  order  nisi,  within  a  reasonable  time 
after  the  offence  complained  of  (C.  0.  E.  1886,  r.  48 ;  see  also  R.  v. 
Robinson,  1764, 1  Black.  W.  542 :  R.  v.  Murraij,  1837,  1  Jui\  37 ;  R.  v.  Hext, 
1840,  4  Jur.  339 ;  R.  v.  Harris,  1844,  13  L.  J.  M.  C.  162). 

Where  an  application  is  made  for  an  Information  against  a  justice  of 
the  peace  for  misconduct  in  his  magisterial  capacity,  the  applicant  must 
depose  on  affidavit   to   his  belief   that   the   defendant  was  actuated   by 
corrupt  motives,  and  further,  if  for  an  unjust  conviction,  that  the  defendant 
is  innocent  of  the  charge  (C.  0.  R  1886,  r.  48  ;  see  also  R.  v.  Jackson,  1787 
1  T.  E.  653 ;  1  E.  R  343 ;  R.  v.  Williamson,  1820,  3  Barn.  &  Aid.  582 
Ex  parte  Fentiman,  1834,  2  Ad.  &  E.  127 ;  R.  v.  Athay,  1758,  2  Burr.  653 
R.  v.  Webster,  1789,  3  T.  R  388). 
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As  to  the  form,  contents,  stamping,  swearing,  and  filing  of  the  affidavits 
used  on  the  application,  see  C.  0.  E.  1886,  rr.  5-27. 

An  exculpatory  affidavit  is  generally  necessary  from  the  person  com- 
plaining (see  B.  V.  Athay,  1758,  2  Burr.  653 ;  B.  v.  Haswell,  1780,  1  Doug. 
K.  B.  387),  but  there  are  some  exceptional  cases  in  which  it  is  not  required 
(see,  for  example,  B.  v.  Dennison,  Lofft,  148 ;  B.  v.  Williams,  1822,  5  Barn. 
&  Aid.  595 ;  24  R  E.  480 ;  see  also  B.  v.  Haswell,  1780,  1  Doug.  K.  B.  387). 
When  the  application  is  against  a  magistrate  the  applicant  must '  depose  to 
his  innocence  of  the  offences  charged,  and,  in  a  case  of  libel,  expressly  deny 
the  truth  of  all  the  imputations  (see  B.  v.  Athay,  1758,  2  Burr.  653 ;  B.  v. 
Biclcerton,  1722,  1  Stra.  498).  The  affidavits  must  afford  such  evidence  as 
would  enable  a  Grand  Jury  to  find  a  true  bill  on  indictment  (see  B.  v. 
Willett,  1795,  6  T.  E.  294). 

The  application  by  motion  to  the  Divisional  Court  for  a  Criminal  Infor- 
mation must  be  made  by  counsel,  and  a  prosecutor  will  not  be  heard  in 
person  (see  B.  v.  JJ.  of  Lancashire,  1819,  1  Chit.  Eep.  K.  B.  602  ;  22  E.  E. 
823  ;  B.  V.  Brice,  1819,  2  Barn.  &  Aid.  606 ;  Ex  parte  Pitt,  1833,  2  D.  P.  C. 
439). 

Cause  may  be  shown  against  the  granting  of  the  rule  nisi,  and  defences 
may  be  raised  at  the  hearing.  If  no  cause  be  shown  the  order  will  be 
made  absolute  upon  the  affidavit  of  service.  If  the  order  is  made  absolute 
it  must  be  drawn  up  at  the  Crown  Office.  The  next  step  is  the  drawing 
up  and  engrossing  of  the  Information.  The  Information  is  usually  settled 
by  counsel. 

No  appeal  lies  from  the  decision  of  the  Divisional  Court  in  granting 
or  refusing  an  order  nisi  for  a  Criminal  Information,  or  in  discharging,  or 
making  absolute,  such  an  order.  It  being  a  criminal  matter,  the  only 
appeal  is  for  error  on  the  face  of  the  record  (see  Ekror  ;  see  also  B.  v.  Steel, 
1876,  2  Q.  B.  D.  37). 

Form  of  Information. — The  form  of  Criminal  Information  given  in  the 
Appendix  to  the  Crown  Office  Eules,  1886  (Form  No.  30),  is  as  follows : — 

Form  of  Criminal  Information, 
Middlesex  to  wit. 

Be  it  remembered  that  ,  Esquire,  Coroner  and  Attorney  of  our 

present  Sovereign  Lady  the  Queen,  in  the  Queen's  Bench  Division  of  Her  Majesty's 
High  Court  of  Justice,  before  the  Queen  herself,  who  for  our  said  Lady  the  Queen  in 
this  behalf  prosecutes  in  his  own  proper  person,  comes  here  into  Court  before  the  Queen 
herself,  at  the  Royal  Courts  of  Justice,  London,  on  \the  day  the  order  was  made  absolute]. 
And  for  our  said  Lady  the  Queen  gives  the  Court  here  to  understand  and  be  informedf, 
that  [state  offence  and  then  proceed  in  the  same  manner  as  if  it  were  an  indictment]. 

Second  Count. — And  the  said  Coroner  and  Attorney  of  our  said  Lady  the  Queen,  for 
our  said  Lady  the  Queen,  further  gives  the  Court  here  to  understand  and  be  informed 
that,  etc. 

(To  conclude.) 

Whereupon  the  said  Coroner  and  Attorney  for  our  said  Lady  the  Queen  prays  the 
consideration  of  the  Court  here  in  the  premises,  and  that  due  process  of  law  may  be 
awarded  against  him,  the  said  B.  G.,  in  this  behalf  to  make  him  answer  to  our  said 
Lady  the  Queen  touching  and  concerning  the  premises  aforesaid. 

(Signed)        (Queen's  Coroner  and  Attorney). 

Form  of  Ex  Officio  Information  by  the  Attorney-General. 

An  ex  officio  Information  by  the  Attorney-General  or  Solicitor-General  is  in  the  same 
form  as  that  of  a  Criminal  Information  given  above,  using  the  name  of  the  Attorney- 
General  or  Solicitor-General  instead  of  the  Queen's  Coroner  and  Attorney  (see  C.  O.  R. 
1886,  Form  No.  31),  thus— 

Be  it  remembered  that  Sir  Richard  Wel)ster,  Knight,  Attorney-General  of  our 
present  Sovereign  Lady  the  Queen,  who  for  our  said  Lady  the  Queen  in  this  belialf 
prosecutes,  whereupon,  etc.,  tlie  said  Attorney -General,  etc.,  as  in  the  prayer. 
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With  the  exception  of  the  formal  parts,  a  Criminal  Information  is 
drawn  in  the  same  way  as  an  indictment  for  the  same  offence,  and  the 
same  certainty  is  required  as  in  an  indictment  (see  Bacon,  Ahr.  tit.  "  Infor- 
mations "  (C) ;  2  Hawk.  Fleas  of  the  Crown,  ch.  26,  s.  -i).  Subsequently  it  is 
engrossed  in  parchment  like  an  indictment,  and  then  signed  by  the  Master 
of  the  Crown  Office  and  filed  at  the  Crown  Office.  Before  process  can 
issue  upon  the  Information  recognisances  must,  as  before  stated,  be  entered 
into  and  filed  at  the  Crown  Office  to  ensure  its  prosecution  (see  C.  0.  E. 
1886,  r.  46 ;  see  also  R  v.  Brooke,  1788,  2  T.  E.  190). 

Appearance. — The  defendant  to  the  Information  must  enter  or  cause  to 
be  entered  in  a  book  at  the  Crown  Office  an  appearance  to  the  Information 
(see  C.  0.  E.  1886,  r.  83). 

The  prosecutor  may,  as  against  any  defendant  to  an  Information,  obtain 
a  certificate  from  one  of  the  officers  of  the  Crown  Office  of  an  Information 
having  been  filed  (see  ibid.  r.  86  ;  for  form  of  such  certificate,  see  ibid.  Forms 
Xos.  41  and  42),  and  upon  production  of  such  certificate  to  a  judge  he  may, 
if  necessary,  issue  a  warrant  under  his  hand  to  apprehend  the  defendant, 
and  cause  him  to  be  brought  before  him,  or  some  other  judge,  or  a  justice 
of  the  peace,  to  be  dealt  with  according  to  law  (ibid.  r.  87 ;  for  form  of 
warrant,  see  ibid.  Forms  Nos,  43  and  44).  If  it  be  proved  upon  oath 
before  such  judge  or  justice  that  the  person  apprehended  and  brought 
before  him  is  the  person  charged  and  named  in  the  Information,  he  may, 
without  further  inquiry  or  examination,  be  committed  to  prison  by  a 
warrant,  or  admitted  to  bail  (ibid.  r.  88 :  and  for  form  of  warrant,  see 
ibid.  Form  No.  45). 

Attachment,  etc. — When  any  Information  is  filed,  and  the  defendant  is 
under  terms  to  appear  immediately,  and  does  not  enter  an  appearance,  the 
prosecutor  may  serve  a  notice  upon  him  to  appear  within  five  days,  and  in 
default  of  appearance  may  move  the  Court  ex  parte  for  leave  to  enter  an 
appearance  for  him,  or  if  the  notice  was  personally  served  for  an  attach- 
ment (ibid.  V.  90).  As  to  the  defendant  obtaining  bail  to  avoid  arrest,  see 
ibid.  r.  91 ;  and  as  to  bail  after  arrest,  ibid.  r.  92.  As  to  entry  of  appear- 
ance to  the  Information  and  plea  where  the  defendant  is  in  custody  for 
want  of  bail,  see  ibid.  r.  93. 

A  subpoena  to  answer  the  Information  may  be  issued  against  tne 
defendant  instead  of  applying  for  a  warrant,  and  this  is  the  usual  practice  (see 
ibid.  r.  94 ;  for  form  of  subpoena,  see  ibid.  Form  Xo.  51)  ;  and  if  the  defendant 
does  not  appear  within  four  days  after  the  day  named  in  the  subpcena  to 
answer,  the  prosecutor,  upon  filing  an  affidavit  of  service,  may  issue  a  writ 
of  attachment  (ibid.  r.  95 ;  for  form  of  affidavit  of  ser\ace  to  answer  an 
Information,  and  for  form  of  writ  of  attachment  to  answer  an  Information, 
see  ibid.  Forms  Nos.  53  and  54). 

Proceedings  in  outlawry  may  be  taken  to  compel  an  appearance  to  an 
Information,  but  are  now  rarelv,  if  ever,  resorted  to  (see  Outlawey  :  see  also 
C.  0.  E.  1886,  rr.  99-121). 

Discharge  of  Defendant. — When  the  defendant  is  detained  in  prison  for 
want  of  bail  for  his  appearance  to  the  Information,  and  the  prosecutor  does 
not  proceed  within  one  calendar  month  after  the  commitment,  the  defendant 
after  the  expiration  of  that  time  must  be  discharged  by  order  of  the  Court 
or  a  judge  upon  entering  a  common  appearance  to  the  Information,  unless 
good  cause  is  shown  to  the  contrary ;  the  defendant  or  his  solicitor  must 
give  eight  days'  notice  of  his  iatention  to  apply  for  such  order  (ibid.  C.  0.  E. 
1886,  r.  44). 

Pleadings. — On  the  appearance  of  a  defendant  to  the  Information  an 
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order  to  plead  may  be  drawn  up  at  the  Crown  Office  by  the  prosecutor  or 
his  solicitor  (see  ibid.  r.  132).  The  order  to  plead  expires  in  ten  days  after 
service  thereof,  but  the  time  may  be  extended  on  application  by  summons 
to  a  judge  at  chambers  (see  ibid.  rr.  131,  133).  The  defendant  may  plead 
guilty,  or  in  defence  may  raise  a  plea  in  abatement,  a  demurrer,  a  plea  of 
not  guilty,  or,  in  cases  of  libel,  a  plea  of  justification.  As  to  the  rules  with 
regard  to  pleading  to  an  Information,  see  ibid.  rr.  128-133.  See  also 
Abatement;  Demueker;  Justification;  Libel;  Plea. 

Notice  of  T7'ial. — Notice  of  trial  must  be  given  before  entering  the  record 
for  trial  (C.  0.  E.  1886,  r.  151).  The  notice  of  trial  must  state  the  place  at 
which  the  trial  is  to  be  held,  e.g.  London  or  Middlesex,  or  at  the  assizes, 
and  the  day  on  or  after  which  the  record  is  to  be  tried  (ibid.  r.  148 ;  see  also 
rr,  152, 153).  Ten  days'  notice  of  trial  must  be  given  in  all  cases,unless  a  longer 
notice  be  ordered  by  the  Court  or  a  judge,  or  the  party  to  whom  it  is  given 
consents  to  take  short  notice  of  trial,  i.e.  at  least  four  days'  notice  (ibid. 
rr.  150,  151).  If  the  prosecutor  or  relator  does  not,  within  six  weeks  after 
issue  joined,  or  within  such  extended  time  as  may  be  allowed,  give  notice 
of  trial,  the  defendant  may  give  such  notice,  and  when  the  defendant  is 
bound  by  recognisance  to  give  notice  of  trial,  the  prosecutor  may  in  all 
cases  give  notice  by  proviso  (ibid.  r.  149). 

EnteriTig  Record  for  Trial. — If  the  prosecutor  or  relator,  after  having 
given  notice  of  trial  for  London  or  Middlesex,  does  not  enter  the  record 
within  six  days,  the  party  to  whom  notice  may  have  been  given  is  at 
liberty  to  enter  it  with  the  leave  of  a  Court  or  judge.  The  record  is 
entered  for  trial  in  the  same  way  as  actions  are  entered  for  trial.  For  form 
of  record  of  Criminal  Information  for  trial,  see  C.  0.  E.  1886,  Form 
No.  92 ;  and  for  form  of  record  of  ex  officio  Information  for  trial,  see  ibid. 
Form  No.  93. 

If  an  ex  officio  Information  is  not  brought  on  for  trial  within  twelve 
months  after  the  plea  of  not  guilty  has  been  pleaded,  the  defendant  may, 
on  application  to  the  Court  in  which  the  prosecution  is  pending,  obtain  an 
order  authorising  him  to  bring  on  the  trial,  and  he  may  bring  on  the  trial 
accordingly,  unless  a  nolle  prosequi  has  been  entered  (see  the  Pleading  in 
Misdemeanour  Act,  1819,  60  Geo.  in.  and  1  Geo.  iv.  c.  4,  s.  9). 

Where  the  prosecutor  on  any  Information  not  ex  officio  does  not  pro- 
ceed to  trial  within  a  year  after  issue  joined,  or  if  the  prosecutor  causes  a 
Twlle  prosequi  to  be  entered,  the  Court  on  motion  may  award  the  defendant 
his  costs  to  the  amount  of  the  recognisance  entered  into  by  the  prosecutor 
on  filing  the  Information  (see  C.  0.  E.  1886,  r.  49). 

Trial. — The  trial  of  an  Information  is  conducted  in  the  same  manner  as 
the  trial  of  an  indictment  at  assizes,  and  the  rules  as  to  procedure  and 
evidence  are  the  same  (see  B.  v.  Purnell,  1748,  1  Wils.  239).  The  trial  is 
in  the  Queen's  Bench  Division,  on  the  civil  side,  or  in  the  Nisi  Prius  Court 
at  Assizes,  before  a  judge  and  a  common  or  special  jury.  A  special  jury 
may  be  obtained  either  by  the  prosecutor  or  the  defendant  upon  giving 
a  similar  notice  to  that  required  in  civil  cases  (see  C.  0.  E.  1886, 
r.  158). 

The  Attorney-General  may  in  the  case  of  an  ex  officio  Information 
demand  a  trial  at  bar  (see  K  v.  Johnson,  1725,  1  Stra.  644),  but  a  trial  at 
bar  can  only  be  had  by  order  of  the  Court  (see  C.  0.  E.  1886,  r.  160).  As 
to  the  practice  in  the  cases  of  trials  at  bar,  which  are  now  extremely  rare, 
see  the  Crown  Office  Kules,  1886,  rr.  160-165 ;  see  also  Bar,  Trial  at. 

The  Attorney-General  at  the  trial  of  an  ex  officio  Information  has  the 
right  of  reply,  but  he  has  not  got  this  right  when  he  appears  for  a  private 
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prosecutor  (see  B.  v.  Rome,  1777,  20  St.  Tri.  at  p.  660 ;  see  also  IL  v.  Bell, 
1829,  Moo.  &  M.  440). 

Acquittal. — Where  on  the  trial  of  the  Information  the  defendant  is 
acquitted  by  the  jury,  even  where  there  has  been  a  misdirection,  no  new 
trial  can  be  obtained,  it  being  the  settled  practice  that  in  all  cases  of  a 
criminal  nature  where  the  defendant  is  in  danger  of  imprisonment  no  new 
trial  will  be  granted  if  the  defendant  having  stood  in  that  danger  has  been 
acquitted  (see  E.  v.  Duncan,  1881,  7  Q.  B.  D.  199,  where  it  was  held  that 
upon  the  trial  of  an  indictment  where  the  defendant  was  acquitted,  a  new 
trial,  on  the  grounds  of  misreception  of  evidence,  misdirection,  and  that  the 
verdict  was  against  the  weight  of  evidence,  could  not  be  granted). 

The  acquittal  of  the  defendant  at  the  trial,  therefore,  terminates  the 
proceedings  on  the  Information. 

Senteiux. — Where  on  the  trial  of  an  Information  the  defendant  is  con- 
victed, if  it  be  an  ex  officio  Information  the  Attorney-General  has  the  right 
to  elect  whether  sentence  shall  be  passed  by  the  judge  who  tried  the  case 
or  shall  be  postponed  to  the  ensuing  term  (see  C.  0.  K.  1886,  r.  172).  But 
in  the  case  of  a  conviction  on  the  trial  of  an  Information  by  a  private 
prosecutor,  sentence  must  be  passed  by  the  Queen's  Bench  Division  (see 
Shortt  on  Informations,  p.  86). 

A  defendant  who  on  the  trial  of  an  Information  has  been  found  guUty 
must,  as  a  general  rule,  be  personally  present  in  Court  at  the  time  when 
sentence  is  pronounced  (see  R.  v.  Hann  and  Price,  1765,  3  Burr.  1786), 
though  under  special  circumstances,  where  a  fine  only  will  be  inflicted,  leave 
may  be  obtained  on  motion  to  dispense  with  his  personal  appearance  (see 
Shortt  on  Information.^,  p.  92 ;  Cole  on  Informations,  p.  100). 

As  to  bringing  up  a  defendant  for  judgment  who  after  conviction  is 
committed  or  detained  for  want  of  bail,  see  C.  O.  R  1886,  r.  45 ;  and  as  to 
notice  to  the  defendant  to  appear  to  receive  sentence  where  he  is  not  under 
recognisance,  ibid.  rr.  176,  177). 

When  a  defendant  is  brought  up  for  sentence  on  an  Information  affidavits 
in  mitigation  (see  B.  v.  Burdett,  1821,  4  Barn.  &  Aid.  314;  23  K.  K.  284)  or 
in  aggravation  (see  B.  v,  Sharjmess,  1786, 1  T.  E.  228 ;  1  E.  E.  417 ;  see  also 
B.  V.  Pinkerton,  1802,  2  East,  357)  may  be  used.  After  the  notes  of  the 
trial  have  been  read  the  affidavits,  if  any,  produced  on  part  of  the  defendant 
are  to  be  read,  and  then  any  affidavits  produced  on  the  part  of  the  prosecu- 
tion, after  which  the  counsel  for  the  defendant  is  heard,  and  lastly  the 
counsel  for  the  prosecution  (see  C.  0.  E.  1886,  r.  180 :  see  also  B.  v.  Bunts, 
1788,  2  T.  E.  683 ;  B.  v.  IHgnam,  1837,  7  Ad.  &  E.  593).  The  procedure  on 
sentence  of  a  defendant  after  judgment  by  default  varies  slightly.  The 
prosecutor's  affidavits  must  be  first  read,  then  the  defendant's  affidavits, 
after  which  the  counsel  for  the  prosecution  is  heard,  and  lastly  the  counsel 
for  the  defendant  (see  C.  0.  E.  1886,  r.  181).  Where  no  affidavits  are  pro- 
duced, the  counsel  for  the  defendant  is  to  be  first  heard,  and  then  the 
counsel  for  the  prosecutor  {ibid.  r.  182). 

Entry  of  Verdict,  etc. — Upon  every  trial  of  an  Information,  whether  at 
the  assizes  or  at  the  sittings  in  London  or  Middlesex,  the  Associate,  Clerk 
of  Assize,  or  Master  must  enter  in  a  book  to  be  kept  for  that  purpose  the 
verdict  of  the  jury,  and  all  such  findings  of  fact,  if  any,  as  the  judge  may 
direct  to  be  entered,  the  directions,  if  any,  of  the  judge  as  to  judgment,  the 
certificates,  if  any,  granted  by  the  judge,  and  the  sentence  of  the  judge  if 
then  passed  (C.  0.  E.  1886,  r.  171).  A  certificate,  signed  by  the  Associate, 
of  such  verdict,-  finding,  or  direction,  judgment,  or  sentence,  must  be  filed 
at  the  Crown  Office  by  the  Associate,  and  judgment  upon  the  postea  may 
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be  entered  at  the  Crown  Office  after  the  expiration  of  the  time  limited  for 
applying  for  a  new  trial,  or  for  entering  judgment  non  obstante  veredicto^  or 
arresting  judgment,  unless  otherwise  ordered  (ibid.]  for  form  of  certificate, 
ibid.  Form  No.  103 ;  as  to  the  postea  and  judgment  thereon,  see  ibid.  r.  175, 
and  Forms  Nos.  104,  105). 

Costs. — Where  on  conviction  on  Information  not  ex  officio  a  fine  is 
inflicted  on  the  defendant,  the  private  prosecutor  is  entitled,  under  the 
writ  of  Privy  Seal,  to  a  third  part  of  the  fine  if  his  costs  amount  to  so 
much,  and  if  the  costs  amount  to  more,  the  Lords  of  the  Treasury  may 
on  petition  allow  him  a  further  part  or  the  residue  of  the  fine  (see 
Shortt  on  Informations,  p.  98 ;  as  to  the  procedure  for  obtaining  one- 
third  of  the  fine,  see  ibid.). 

Where  on  Information  by  a  private  prosecutor  for  libel  judgment 
is  given  for  the  defendant,  he  is  entitled  to  recover  from  the  prosecutor  the 
costs  sustained  by  him  by  reason  of  the  Information,  and  upon  a  special 
plea  of  justification  to  such  Information  if  the  issue  be  found  for  the 
prosecutor,  he  is  entitled  to  recover  from  the  defendant  the  costs 
sustained  by  the  prosecutor  by  reason  of  such  plea  (see  C.  0.  R.  1886, 
r.  50 ;  see  also  the  Libel  Act,  1843,  6  &  7  Vict.  c.  96,  s.  8  ;  E.  v.  Steel, 
1876,  1  Q.  B.  D.  482 ;  B.  v.  Latimer,  1850,  15  Q.  B.  1077).  In  other 
cases,  however,  costs  do  not  follow  the  verdict  (see  Short  and  Mellor, 
Cr.  Of.  Pr.  p.  275).  But  if  the  prosecutor,  on  any  Information  not  ex 
officio,  does  not  proceed  to  trial  within  a  year  after  issue  joined,  or  if 
the  prosecutor  causes  a  nolle  prosequi  to  be  entered,  or  if  the  defendant 
be  acquitted,  unless  the  judge  at  the  time  of  trial  certifies  that  there 
was  reasonable  cause  for  the  Information,  the  Court,  on  motion  for  the 
same,  may  award  the  defendant  his  costs  to  the  amount  of  the 
recognisance  entered  into  by  the  prosecutor  on  filing  the  Information 
(see  C.  0.  R.  1886,  r.  49;  see  also  B.  v.  Filewood,  1787,  2  T.  R.  145; 
1  R.  R.  362 ;  jR.  V.  Brooke,  1788,  ibid.  190  ;  and  as  to  the  proper  mode 
of  obtaining  such  costs,  see  B.  v.  Savile,  1852,  18  Q.  B.  703).  See 
further  as  to  costs,  Shortt  on  Informations,  pp.  98-100 ;  Short  and 
Mellor,  Cr.  Of.  Pr.  pp.  238-246  and  p.  275 ;  see  also  the  article  Costs. 

New  Trial,  etc. — A  new  trial  may  be  moved  for  where  the  defendant 
has  been  convicted,  but  in  the  case  of  an  acquittal  the  matter  is 
absolutely  at  an  end,  and,  as  before  stated,  a  new  trial  will  not  be  granted. 
As  to  the  practice  in  applications  for  a  new  trial,  or  to  enter  judgment 
non  obstante  veredicto,  or  to  arrest  judgment,  see  the  Crown  Office  Rules, 
1886,  rr.  166-169.  The  grounds  upon  which  a  new  trial  may  be 
granted  are,  that  there  was  a  wrongful  reception  or  rejection  of  evidence, 
misdirection,  surprise  (see  B.  v.  Whitehouse,  1852,  Dears.  C.  C.  1),  that 
the  verdict  was  contrary  to  the  evidence,  or  that  there  was  misbehaviour 
on  the  part  of  the  jury  (see  B.  v.  Fowler,  1821,  4  Barn.  &  Aid.  273  ;  see 
also  2  Hawk.  Pleas  of  the  Crown,  ch.  47,  s.  12). 

Error. — As  to  proceedings  by  writ  of  error,  for  error  on  the  face  of 
the  record,  and  the  circumstances  under  which  they  may  be  taken,  see 
the  article  Erkor,  Writ  of.  See  also  as  to  the  practice  with  regard  to 
proceedings  in  error,  the  Crown  Office  Rules,  1886,  rr.  183-215. 

General. — The  above  sketch  of  the  practice  on  the  trial  of  au 
Information  and  of  the  proceedings  previous  and  subsequent  to  the 
trial,  is  necessarily  incomplete ;  for  further  detail  reference  should  be 
made  to  the  Crown  Office  Rules,  1886,  and  to  the  authorities  mentioned 
below. 

See  also  Qui  Tam  ;  Quo  Warranto. 


INFOETUNIAM,  HOMICIDE  PER  459 

[Atitharities. — Comyns,  Digest,  tit.  "  Information " ;  Bacon,  Abridg- 
ment, tit.  "  Informations " ;  Hawkins,  Fleas  of  the  Crown,  vol.  ii.  ch.  26 ; 
Gude,  Crown  Practice,  1828 ;  Cole  on  Informations,  1843 ;  Shortt  on 
Informations  {Criminal  and  Quo  Warranto),  1887 ;  Short  and  Mellor, 
Crown  Office  Practice,  1890 ;  Archbold,  Pleading  and  Evidence  in 
Criminal  Cases,  21st  ed.,  1893.] 


Informer  has  primarily  the  same  meaning  as  informant,  but  is 
most  commonly  applied  (1)  to  accomphces  in  crime  who  turn  Queen's 
evidence  (see  Approver;  Accomplice);  (2)  to  common  informers,  i.e. 
persons  who  institute  legal  proceedings  with  a  view  to  recovering  the 
reward  offered  by  statute  in  such  a  case,  irrespective  of  any  particular 
grievance  suffered  by  them  through  the  breach  of  the  statute. 

In  the  case  of  criminal  proceedings,  any  person  may  institute  pro- 
ceedings on  behalf  of  the  Crown  unless  a  statute  otherwise  provides. 
But  cbrH  proceedings  for  penalties  by  persons  not  directly  aggrieved 
cannot  be  instituted  unless  a  statute  so  permits. 

Actions  by  common  informers  are  termed  qid  tam  actions,  or  popular 
actions,  when  the  informer  recovers  the  statutory  penalty  {tam  pro  domind 
rcgind  quam  pro  se  ipso).  All  suits  by  informers  for  penalties  must  be 
brought  within  a  year  of  the  offence,  imless  a  longer  or  shorter  time  is 
hmited  by  statute  (31  EHz.  c.  5,  s.  5 ;  Dyer  v.  Best,  1866,  L.  E.  1  Ex.  152). 
As  a  general  rule,  a  penalty  prescribed  by  statute  goes  to  the  Crown, 
unless  another  destination  is  given  it  by  the  statute,  whether  to  the 
informer  or  to  the  poor  of  the  parish,  or  the  metropolitan  police  fund,  or 
the  prosecuting  local  authority  (see  Bradlaugh  v.  Clarke,  1882,  8  App,  Cas. 
354;  Huntington  v.  Attrill,  [1893]  App.  Cas.  150). 

Under  a  very  old  statute,  28  Edw.  i.  c.  10,  pro%-ision  is  made  for  punish- 
ing false  informers. 

Actions  for  penalties  by  informers  are  not  criminal  proceedings  for 
purpose  of  venue  (R.  S.  C.  1883,  Order  20,  r.  1),  which  for  civil  purposes 
appears  now  to  be  abolished  (see  BucUcy  v.  Hidl  Docks  Co.,  [1893]  2  Q.  B. 
93 ;  56  &  57  Vict.  c.  61,  s.  2).  But  discovery  of  documents  or  by  inter- 
rogatories will  not  be  given  (see  Hohbs  v.  Hudson,  1890,  25  Q.  B.  J).  232 ; 
Saunders  v.  TFi>/,Xo.  1,  [1892]  2  Q.  B.  321 ;  Mexbm'ough  {Earl)  v.  niiiivvod 
Urban  District  Council,  [1897]  2  Q.  B.  Ill),  and  such  actions  may  not  be 
compromised  without  the  leave  of  the  Court  (R.  S.  C.  1883,  Order  50, 
rr.  13,  14,  15).  A  collusive  action  is  unlawful  and  ineffectual  (4  Hen.  vii. 
c.  20 ;  Girdlestone  v.  Brighton  Aquarium  Co.,  1878,  3  Ex.  D.  137 :  4  Ex.  D. 
107).  Corporations  cannot  sue  as  common  informers  for  penalties  except 
under  express  statutory  authority  (18  Eliz.  c.  5,  s.  7  ;  Shoi-editch  Guardians 
V.  Franklin,  1878,  3  C.  P.  D.  377),  nor  is  this  rule  altered  by  the  Interpreta- 
tion Act,  1889  (52  &  53  Vict.  c.  63,  s.  2  (2)). 

See  Pexal  Action. 


Infortuniam,  Homicide  per— Homicide  committed  in  the 
course  of  doing  a  lawful  act,  and  without  any  intention  of  doing  hurt,  as,  for 
example,  when  the  head  of  an  axe  with  which  a  person  is  at  work  accident- 
ally flies  off  and  kills  a  bystander.  Under  the  old  law,  if  a  person  was 
found  guilty  of  having  committed  homicide  /?er  infortuniam,  or,  as  it  is  more 
generally  termed,  by  misadventure,  he  was  technically  hable  to  the  penalty 
of  forfeiture  of  his  goods,  but  in  practice  he  obtained  a  pardon  and  writ  of 
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restitution  as  a  matter  of  course ;  sometimes,  indeed,  the  judge  would  permit 
or  direct  a  general  verdict  of  acquittal  (4  Black.  Com.  182, 188).  By  sec.  7 
of  24  &  25  Vict.  c.  100,  it  is,  however,  expressly  provided  that  no  punish- 
ment or  forfeiture  shall  be  incurred  by  any  person  who  shall  kill  another  by 
misfortune,  or  in  his  own  defence,  or  in  any  other  manner  without  felony. 
See  Homicide. 


Infringement. — See    Copykight;    Designs;    Patents;    Teade 
Marks. 


In  full. — Where  a  landlord  promised  his  tenant  that  if  he  would 
continue  to  pay  his  rent  in  full  without  deducting  anything  for  pro- 
perty tax,  he,  the  landlord,  would  repay  to  him  all  sums  which  he  had 
paid  or  should  pay  for  such  property  tax,  it  was  held  that  this  agree- 
ment was  not  void  as  "  an  agreement  for  the  payment  of  rent  in  full " 
within  sec.  103  of  5  &  6  Vict.  c.  35  {Lamb  v.  Brewster,  1879,  48  L.  J.  Q.  B. 
421). 

The  keeping  by  a  creditor  of  a  cheque  sent  by  his  debtor  "in  full 
of  all  demands  "  is  not  as  a  matter  of  law  conclusive  evidence  of  accord 
and  satisfaction  {Day  v.  M'Lea,  1889,  22  Q.  B.  D.  610).  See  vol.  i. 
p.  70. 

"  In  full  for  the  voyage,"  see  Sweeting  v.  Darthez,  1854,  23  L.  J.  C.  P. 
131.     See  Full. 


Ingiurie  gravi. — These  words  in  the  46th  Article  of  Ordinance 
No.  5  of  1867,  "  to  amend  the  laws  relative  to  the  rights  and  duties 
emanating  from  marriage  and  to  separation  of  married  persons"  in 
Malta,  "  leave  a  large  discretion  to  the  tribunal  having  to  judge  of  the 
facts ;  not  only  acts,  but  words  designed  to  wound  the  feelings  of  the 
wife — where  .  .  .  she  is  the  complaining  party — may  amount  to  '  ingiurie 
gravi ' "  (per  Sir  James  Hannen  in  Sant  v.  Sant,  1874,  L.  E.  5  P.  C. 
542). 

In  gremio  legiS  (lit.  "in  the  bosom  of  the  law "). — A  figurative 
expression  to  express  that  a  thing  is  under  the  protection  of  the  law,  ^ 

Ingress. — A  grant  of  a  right  of  "ingress,  egress,  and  regress" 
is  a  grant  of  a  right  of  way  from  the  locxs  a  quo  to  the  locus  ad  qucm, 
and  from  the  locus  ad  quern  forth  to  any  other  spot  to  which  the  grantee 
may  lawfully  go  to  the  locus  a  quo  {Somerset  v.  G.  W.  Rivy.,  1882,  46  L.  T 
883). 


Inhabitants.  —  In  ^1.-^7.  v.  Parker,  1747,  3  Atk.  576,  whe: 
one  of  the  questions  was  as  to  the  persons  entitled  to  nominate  to  a 
curacy,  which  right  had  been  granted  to  the  "parishioners  and  inhabit- 
ants," Lord  Hardwicke  said  (p.  577) :  "  Inhabitants  .  .  .  takes  in  house- 
keepers, though  not  rated  to  the  poor,  takes  in  also  j)ersons  who  are  not 
housekeepers,  as,  for   instance,  such  who  have   gained  a   settlement  and 
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by  that  means  become  inhabitants "  (see  also  A.-G.  v.  Clarke,  1762,  Amb, 
422). 

Persons  who,  although  occasionally  absent  from  a  borough  on  ser\ice  as 
mihtiamen,  but  who  had  dweUing-houses  therein  for  which  they  paid  rent, 
and  in  which  their  families  continued  to  reside,  were  deemed  "  inhabitants  " 
of  the  borough  for  the  purpose  of  voting  for  certain  corporate  offices  (B.  v 
Mitchell,  1809,  10  East,  oil).  The  word,  however,  in  a  charter  has  not  in 
itself  any  definite  legal  meaning,  but  must  be  explained  in  each  case 
extrinsicaUy,  as  by  evidence  of  usage  or  by  reference  to  the  context  and 
objects  of  the  charter  (it.  v.  Mashiter,  1837,  6  Ad.  &  E.  153 ;  R.  v.  Davie, 
1837,  ibid.  374). 

"  In  a  statute  which  mentions  *  inhabitant '  as  well  as  '  occupier,'  inhabitant 
must  mean  resident"  (per  Bayley,  J.,  in  R.  v.  Nicholson,  1810,  12  East,  345 ; 
HE.  E.  398).  The  term  "  may  have  a  very  extensive  sense,  so  as  to  include 
in  it  all  persons  possessed  of  property  in  a  place.  Such  a  constiiiction  has 
been  put  upon  that  word  in  the  Statute  of  Bridges,  the  Eiot  Act,  and  the 
Black  Act ;  but  in  those  statutes  the  word  '  inhabitants '  was  the  only  word 
used  as  descriptive  of  the  persons  liable  to  be  charged  "  (per  Bayley,  J.,  in 
B.  V.  Nmih  Curry,  1825,  4  Barn.  &  Cress.  958,  who  then  proceeds  to  deal 
with  the  word  as  used  in  43  EHz.  c.  2,  which  he  says,  following  R.  v.  Nichol- 
son (supra),  is  confined  to  residents).  "  Since  the  time  of  Henry  viii.  the 
word  '  inhabitant,'  when  used  in  statutes  relative  to  rates,  has  always  been 
construed  to  mean  '  rateable  occupier,'  and  I  do  not  know  of  an  instance  in 
which  it  has  been  decided  that  it  must  be  a  person  who  has  resided  and 
slept  within  the  parish.  In  respect  of  gaining  a  settlement,  it  is  otherwise, 
and  there  the  person  is  required  for  that  purpose  to  have  slept  in  the 
parish"  (per  Erie,  C.J.,  in  Wilson  v.  Sunderland  Churchwardens,  1864, 
34  L.  J.  M.  C.  90,  93). 

A  legacy  to  the  "  poor  inhabitants  "  of  a  parish  is  good,  and  will  go  to 
the  poor  not  recei\'ing  alms  (A.-G.  v.  Clarice,  supra) ;  so  also  is  a  gift  of 
residue  to,  e.f/.,  "  the  inhabitants  of  Tawleaven  Eow  in  the  parish  of  Sethney  " 
(Rogers  v.  Thomas,  1837,  2  Keen,  8).  A  claim  to  a  profit  a  prendre  cannot 
be  made  by  the  inhabitants  of  a  parish,  nor  can  a  grant  be  made  to  the  in- 
habitants as  such,  for  although  they  may  be  all  capable  of  taking  individually 
as  grantees,  yet  they  cannot  take  under  that  general  designation  (Shep. 
Touchstone,  237  ;  Willingale  v.  Maitland,  1866,  L.  E.  3  Eq.  103) ;  this,  how- 
ever, apphes  solely  to  grants  by  private  indi\dduals,  and  not  to  grants  by  the 
Crown.  A  grant  by  the  Crown  to  the  inhabitants  of  a  parish  erects  the 
inhabitants  into  a  corporation  quoad  the  grant  (Willingale  v.  Maitland, 
supra ;  see  also  Chilton  v.  London  Corporation,  1878,  7  Ch.  D.  735). 

In  Booth  V.  H(ywell,  1889,  5  T.  L  E.  449,  it  was  decided  that  a  by-law 
made  by  a  local  authority  prohibiting  the  use  in  a  highway  or  public  place 
of  "  any  noisy  instrument  to  the  annoyance  of  any  of  the  inhabitants  of  the 
borough  "  was  reasonable,  as  the  words  "  any  of  the  inhabitants  "  meant  a 
reasonable  nimiber  of  inhabitants,  and  did  not  apply  to  the  case  of  one 
inhabitant  being  annoyed ;  see,  however,  Innes  v.  Newman,  [1894]  2  Q.  B. 
292  (in  which  Booth  v.  Howell,  supra,  was  not  cited),  where  on  a  similar 
by-law  it  was  held  that  it  was  sufficient  to  prove  that  one  inhabitant  bad 
been  annoyed. 

Inhabitant  occupier,  see  Franchise,  Electoral. 

{Authority. — Stroud,  Jud.  Dictl 


Inhabited  House  Duty.— See  House  Tax. 
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Inheritance.  —  The  rules  governing  the  descent  of  freehold 
estates  are  contained  in  the  Inheritance  Act,  1833,  which  statute,  however, 
does  not  apply  to  any  descent  on  the  death  of  a  person  who  died  before  the 
year  1834 ;  for  the  former  rules  of  descent,  see  2  Black.  Com.  c.  14.  The 
canons  of  descent  under  the  Act  of  1833  are  as  follows  : — (1)  Descent  is 
traced  from  the  last  "  purchaser,"  that  is,  "  the  person  who  last  acquired  the 
land  otherwise  than  by  descent,  or  than  by  any  escheat,  partition,  or 
enclosure,  by  the  effect  of  which  the  land  shall  have  become  part  of  or 
descendible  in  the  same  manner  as  other  hand  acquired  by  descent "  (s.  1) ; 
(2)  the  land  in  the  first  place  descends  lineally  to  the  issue  of  the 
purchaser  in  infinitum ;  (3)  male  issue  are  admitted  before  the  female ; 

(4)  of  two  or  more  males  who  are  in  equal  degree  of  consanguinity,  the 
eldest   only  takes;    but   females   in   the   like  case   inherit   all   together; 

(5)  lineal  descendants  in  infinitum  of  any  person  deceased  represent  their 
ancestor ;  (6)  on  failure  of  descendants  the  inheritance  goes  to  the  nearest 
lineal  ancestor ;  (7)  among  the  lineal  ancestors  of  the  purchaser  the 
paternal  line  is  preferred  to  the  maternal ;  (8)  in  the  admission  of  female 
paternal  ancestors  the  mother  of  the  more  remote  male  paternal  ancestor 
and  her  heirs  are  preferred  to  the  mother  of  a  less  remote  male  paternal 
ancestor  and  her  heirs,  and  the  same  applies  in  the  admission  of  female 
maternal  ancestors ;  (9)  relations  of  the  whole  blood  are  preferred  to  those 
of  the  half  blood  ;  (10)  "  where  there  shall  be  a  total  failure  of  heirs  of  the 
purchaser,  or  where  any  land  shall  be  descendible  as  if  an  ancestor  had 
been  the  purchaser  thereof,  and  there  shall  be  a  total  failure  of  the  heirs  of 
such  ancestor,  then  and  in  every  such  case  the  land  shall  descend  and  the 
descent  shall  thenceforth  be  traced  from  the  person  last  entitled  to  the 
land  as  if  he  had  been  the  purchaser  thereof "  (Law  of  Property  Amend- 
ment Act,  1859,  s.  19). 

For  a  full  analysis  of  the  foregoing  rules,  see  Real  Property, 
Descent  of. 

It  should  be  noted  that  by  the  Land  Transfer  Act,  1897,  which  came 
into  force  on  1st  January  1898,  real  estate  vested  in  any  person,  other  than 
as  a  joint  tenant,  devolves  on  his  death,  notwithstanding  any  testamentary 
disposition,  on  his  personal  representative  as  if  it  were  a  chattel  real  (s.  1) ; 
but  this  applies  only  in  cases  of  death  after  the  commencement  of 
the  Act  {ibid.).  Executors  or  administrators  of  a  deceased  person  will 
hold  his  real,  like  his  personal,  estate  as  trustees  for  those  beneficially 
entitled  thereto,  who  shall  have  the  same  power  of  acquiring  a  transfer 
of  the  real  estate  as  persons  beneficially  entitled  to  personal  estate 
have  of  acquiring  a  transfer  of  such  personal  estate  (s.  2).  See  Land 
Transfer. 


Inhibition. — An  inhibition  is  a  writ  to  forbid  a  judge  from 
further  proceeding  in  a  case  depending  before  him,  being  in  the  nature  of 
a  prohibition.  This  writ  most  commonly  issues  out  of  a  higher  Court 
Christian  to  an  inferior  upon  an  appeal.  But  there  are  likewise 
inhibitions  on  the  visitations  of  archbishops  and  bishops ;  thus,  when  the 
archbishop  visits,  he  inhibits  the  bishop ;  and,  when  the  bishop  visits,  he 
inhibits  the  archdeacon,  and  this  is  to  prevent  confusion.  The  grant 
of  inhibitions  is  regulated  by  canons  96,  97,  and  98  of  1603.  As  to 
the  practice,  see  per  Sir  John  NichoU  in  Herhert  v.  Herbert,  1817, 
2  Phillim.  430,  at  p.  443,  and  per  P.  C.  in  Ridsdalc  v.  Clifton,  1876, 
1  P.  D.  383. 
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The  term  "  inhibition  "  is  by  modern  usage  also  applied  to  an  order,  in 
the  nature  of  a  suspension  ah  officio,  made  against  a  spiritual  person,  not 
as  a  punitive  sentence,  but  as  a  means  to  compel  the  observance  of  some 
legal  or  canonical  duty.  The  word  is  thus  used  in  the  Church  Discipline 
Act,  1840  (3  &  4  Vict.  c.  86),  s.  14 ;  the  Sequestration  Act,  1871  (33  &  34 
Vict.  c.  45),  s.  5;  and  the  Public  Worship  Kegulation  Act,  1874  (37  & 
38  Vict.  c.  85),  6.  13.  See  also  the  Clergy  Discipline  Act,  1892  (55  &  56 
Vict.  c.  32),  8.  10  and  Sched. 

[AtUharities. — Gibs.  Codex,  iL  1839 ;  Ayliife,  Parergon,  297 ;  Stephens, 
Laws  rdaiing  to  Clergy,  i.  572 ;  PhiL  Ecd.  Law,  2nd  ed.,  iL  977.] 


In  his  own  Rig^ht. — Where  the  requisite  quahfication  for  the 
office  of  director  is  the  holding  by  a  person  of  a  certain  number  of  shares 
"  in  his  own  right,"  it  is  not  necessary  that  the  shares  should  be  held  by 
such  person  as  beneficial  owner  {Pulhrook  v.  Richmond  Consoliduted  Mining 
Co.,  1878, 9  Ch.  D.  610).  In  Bainfrridge  v.  Smith,  1889, 41  Ch.  D.  462,  Cotton, 
L.J.,  dissented  from  the  view  expressed  in  Pulbrool-  v.  Richmxmd  Cojisolidated 
Mining  Co.,  supra,  and  expressed  an  opinion  that  the  phrase  meant  beneficial 
ownership,  while  in  the  same  case  Lmdley,  L.J.,  said  that  as  the  phrase  had 
acquired  by  usage  and  upon  the  strength  of  the  decision  in  Pidbrook's 
case,  supra,  a  conventional  meaning,  he  was  not  prepared  to  overrule  the 
construction  put  upon  it  in  that  case;  that  conventional  meaning,  he 
considered,  was  this,  "  that  a  person  holding  shares  in  his  own  right  means 
holding  in  his  own  right  as  distinguished  from  holding  in  the  right  of  some- 
body else.  I  do  not  think  the  test  is  beneficial  interest,  the  test  is  being 
on  or  not  being  on  the  register  as  a  member,  i.e.  with  power  to  vot€,  and 
with  those  rights  which  are  iucidental  to  full  membership.  It  means  that 
a  person  shall  hold  shares  in  such  a  way  that  the  company  can  safely  deal 
with  him  in  respect  of  his  shares  whatever  his  interest  may  be  in  the  shares." 
The  view  taken  in  that  case  by  Lindley,  L.J.,  that  the  construction  which 
had  been  generallv  acted  upon  should  not  be  disturbed,  was  approved 
m  Cooper  v.  Gh-ijiyi,  [1892]  1  Q.  B.  740,  and  in  ffmoard  v.  Sadler,  [1893] 
1  Q.  B.  1). 

The  phrase,  as  it  occurs  in  sec.  14  of  1  &  2  Vict  c.  110  (which 
enables  a  judgment  creditor  to  obtain  a  charging  order  on  the  shares 
of  his  debtor  "  standing  in  his  name  in  his  own  right,  or  in  the  name  of 
any  person  in  trust  for  him"),  means  that  the  shares  must  be  held  by 
the  debtor  as  beneficial  owner  (Cooper  v.  Grijin,  supra ;  Howard  v.  Sadler, 
supra). 


Initials. — It  seems  that  initials  intended  to  represent  the  name  of 
the  party  to  be  charged  are  a  sufficient  signature  within  the  Statute  of 
Frauds  (Smith,  Leading  Cases,  10th  ed.,  voL  i.  322) ;  they  are  sufficient  under 
the  Wills  Act  (Rindmarsh  v.  Charlton,  1861,  8  H.  L.  171 :  In  the  goods  of 
Bkintt,  1880,  5  P.  D.  116). 


Initiate. — A  person  is  said  to  become  tenant  by  the  curtesy  initiate 
in  his  wife's  estate  of  inheritance  on  the  birth  to  him  by  such  wife  of  a 
child  capable  of  inheriting  the  estate;  tenancy  by  the  curtesy  is  not, 
however,  consummate  till  the  death  of  the  wife  (2  Black.  Com.  127, 
128). 
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Definition. — An  injunction  is  a  judicial  process,  by  which  one  who  has 
invaded  or  is  threatening  to  invade  the  rights,  legal  or  equitable,  of  another, 
is  restrained  from  continuing  or  commencing  such  wrongful  act. 

I.  Jurisdiction. 

(a)  Before  the  Judicature  Acts. — In  Equity. — The  jurisdiction  to  grant 
injunctions  was  originally  confined  to  the  Court  of  Chancery,  in  which 
Court  injunctions  were  of  two  kinds — those  known  as  common  and  special 
injunctions  respectively,  the  former  being  such  as  were  usually  obtained 
where  the  object  was  to  stay  proceedings  at  law.  The  Chancery  Procedure 
Act,  1852  (15  &  16  Vict.  c.  86),  s.  58,  abolished  the  common  injunction,  and, 
until  the  change  of  practice  introduced  by  the  Judicature  Act,  all  injunc- 
tions issued  by  the  Court  of  Chancery  were  special  (Joyce  on  Injunctions, 
p.  1). 

The  remedy  by  injunction  was  purely  equitable,  and  was  not  recognised 
in  the  Courts  of  common  law.  Indeed,  the  jurisdiction  in  equity  had  its 
origin  in  the  fact  that  there  was  either  no  remedy  at  all  at  law,  or  the 
remedy  was  imperfect  and  inadequate  (Story's  Equity  Jurisprudence,  p.  573). 

At  Law. — This  infirmity  in  the  jurisdiction  of  the  Courts  of  common 
law,  and  their  inability  to  restrain  violations  of  legal  rights  by  injunction 
in  cases  where  Courts  of  equity  afforded  that  protection,  was  long  felt  to  be 
a  hardship  on  the  suitors.  Complaints  in  this  direction,  urged  by  the 
Common  Law  Commissioners  of  1831,  were  repeated  and  insisted  upon  by 
their  successors,  the  Commissioners  of  1850  (Second  Eeport,  pp.  42-44). 
At  length  some  measure  of  relief  was  afforded  by  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125),  by  ss.  79-82  of  which  statute  a 
limited  power  of  granting  injunctions,  confined  to  actions  in  which  some 
breach  of  contract  or  duty  was  complained  of,  was  conferred  on  the  Courts 
of  law.  The  jurisdiction,  however,  was  not  so  extensive  as  that  exercised 
in  Courts  of  equity,  for  under  the  Common  Law  Procedure  Act  it  was 
necessary  to  wait  until  a  wrongful  act  had  actually  been  commenced,  so 
that  an  action  for  damages  might  be  maintained  before  an  application 
could  be  made  for  an  injunction,  whereas  the  danger  of  such  an  injury  was 
enough  to  found  the  jurisdiction  of  a  Court  of  equity  (Third  Report  of 
Commissioners,  1860,  p.  9 ;  Day's  Common  Law  Procedure  Acts,  pp.  9-11). 

In  addition  to  the  general  power  of  granting  injunctions  thus  conferred 
on  Courts  of  law  by  the  Common  Law  Procedure  Act,  1854,  those  Courts 
had  statutory  jurisdiction  of  a  similar  character  by  virtue  of  various  modern 
Acts  of  Parliament.  Thus,  in  respect  of  patents,  the  Superior  Courts  of 
record  at  Westminster  could  grant  injunctions  under  the  Patent  Law 
Amendment  Act,  1852  (15  &  16  Vict.  c.  83),  s.  42.  Under  the  Railway 
and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  s.  3,  the  Court  of  Common 
Pleas,  and,  under  the  Merchandise  Marks  Act,  1862  (25  &  26  Vict.  c.  88), 
88.  21,  22,  the  Courts  of  law  generally,  were  enabled  to  apply  the  remedy  by 
injunction  for  enforcing  their  respective  provisions. 
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(b)  Under  Die  Judicaiure  Acts. — These  distinctions  between  the  powers 
of  Courts  of  law  and  Courts  of  equity  have  now  no  more  than  an  historical 
interest,  for,  by  virtue  of  the  25th  section  of  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  all  the  Divisions  of  the  Supreme  Court  of  Judicature 
have  jurisdiction  to  grant  injunctions. 

The  power  is  conferred  by  subsec.  8  of  the  above  section,  which  is  in  the 
following  terms : — 

A  mandamus  or  an  injunction  may  be  granted  or  a  receiver  appointed  by  an  inter- 
locutory order  of  the  Court  in  all  cases  in  which  it  shall  appear  to  the  Court  to 
be  just  or  convenient  that  such  order  should  be  made ;  and  any  such  order  may 
be  made  either  unconditionally  or  upon  siich  terms  and  conditions  as  the  Court 
shall  think  just ;  and  if  an  injunction  is  asked,  either  before,  or  at,  or  after  the 
hearing  of  any  cause  or  matter,  to  prevent  any  threatened  or  apprehended  waste 
or  trespass,  such  injunction  may  be  granted,  if  the  Court  shall  think  fit,  whether 
the  person  against  whom  such  injunction  is  sought  is  or  is  not  in  possession 
under  any  claim  of  title  or  otherwise,  or  (if  out  of  possession)  does  or  does  not 
claim  a  right  to  do  the  act  sought  to  h&  restrained  under  any  colour  of  title  ; 
and  whether  the  estates  claimed  by  both  or  by  either  of  the  parties  are  legal  or 
equitable. 

The  above  subsection  has  been  much  discussed,  and  has  received  judicial 
interpretation  in  many  cases,  from  a  consideration  of  which  the  following 
principles  can  be  deduced : — 

(1)  The  section  confers  no  new  power  on  the  Court,  to  the  extent  of 
altering  the  rights  of  parties,  or  the  principles  on  which  the  jurisdiction  in 
injunction  is  exercised.  Nor  does  it  enable  the  Court  to  gi-ant  an  injunc- 
tion where  before  the  Act  no  Court  could  have  given  any  remedy  at  all. 

(2)  Subject  to  the  above  restrictions,  the  power  of  the  Court  to  grant 
injunctions  is  unlimited,  wherever  it  can  be  shown  to  be  "  just  or  convenient " 
that  the  jurisdiction  should  be  exercised. 

The  reported  decisions  afford  a  wealth  of  authority  in  support  of  these 
propositions.  It  is  not,  however,  possible  to  do  more  than  refer  to  a  few  of 
the  leading  cases  which  have  established  the  principles. 

No  1UX0  Power  conferred  on  the  Court — Cases. — In  Day  v.  BrouTigg,  1878, 
10  Ch.  D.  294,  an  injimction  was  sought  by  the  plaintiff  to  restrain  the 
defendant  from  calling  his  house  by  the  same  name  as  that  by  which  the 
plaintiffs  house  had  been  known  for  a  period  of  sixty  years.  The  injunction 
was  refused,  on  the  ground  that  no  damage  was  alleged,  and  no  legal  right 
alleged,  the  violation  of  which  was  the  cause  of  damage.  "  The  power  given 
to  the  Court  by  sec.  25,  subsec.  8  of  the  Judicature  Act,  1873,  to  grant  an 
injunction  in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  just  or 
convenient  to  do  so,  does  not  in  the  least  alter  the  principles  on  which  the 
Court  should  act "  (per  James,  L.J.,  p.  307 ;  see,  too.  Street  v.  Union  Bank  of 
Spain  and  England,  1885,  30  Ch.  D.  150). 

In  Gaskin  v.  Balls,  1879,  13  Ch.  D.  324,  the  Court  of  Appeal  refused 
to  order  a  mandatory  injunction  to  pull  down  buildings  erected  by  the 
predecessor  in  title  of  the  defendant,  in  breach  of  restrictive  covenants 
against  building  beyond  a  certain  building  line,  and  which  had  been 
allowed  to  remain  without  complaint  for  five  years.  "The  Act,"  said 
Thesiger,  L.J.,  "  has  somewhat  enlarged  the  powers  of  the  Court,  but  in  the 
matter  of  injunctions  it  has  done  nothing  to  alter  the  principles  which  have 
been  laid  down  as  to  the  exercise  of  its  powers,  where  principles  have  been 
established  as  being  just  and  convenient "  (p.  329). 

In  North  London  Rwy.  Co.  v.  Great  Northej-n  Rwy.  Co.,  1883,  11  Q.  B.  D. 
30,  it  was  held  that  the  High  Court  has  no  jurisdiction  to  issue  an 
injunction  to  restrain  a  party  from  proceeding  with  an  arbitration  in  a 
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matter  beyond  the  agreement  to  refer,  although  such  arbitration  proceeding 
may  be  futile  and  vexatious.  "  The  words  '  just  or  convenient '  do  not 
increase  the  power  of  any  part  of  the  High  Court  to  the  extent  of  altering 
the  rights  of  parties,  so  as  to  give  to  either  a  right  which  did  not  exist  in 
law  at  all  before  the  Judicature  Act.  Therefore,  in  my  opinion,  there  is 
nothing  in  the  Judicature  Act  which  enables  any  part  of  the  High  Court  to 
issue  an  injunction  in  a  case  in  which  before  the  Judicature  Act  there  was 
no  legal  right  on  the  one  side  or  no  legal  liability  on  the  other  at  law  or 
in  equity  "  (per  Brett,  L.  J.,  pp.  37,  38).  "  In  my  opinion  all  that  was  done 
by  the  section  was  to  give  to  the  High  Court  power  to  give  a  remedy 
which  formerly  would  not  have  been  given  in  that  particular  case,  but  still 
only  a  remedy  in  defence  of  or  to  enforce  rights  which,  according  to 
law,  were  previously  existing  and  capable  of  being  enforced  in  some  or 
one  of  the  different  Divisions  which  are  now  united  in  the  High  Court.  In 
my  opinion  the  sole  intention  of  the  section  is  this :  that,  where  there  is  a 
legal  right  which  was  independently  of  the  Act  capable  of  being  enforced, 
either  at  law  or  in  equity,  there,  whatever  may  have  been  the  previous 
practice,  the  High  Court  may  interfere  by  injunction  in  protection  of  that 
right "  (per  Cotton,  L.  J.,  pp.  39, 40 ;  see  also  London  and  Blackwall  Bwy.  Co. 
V.  Cross,  1885,  31  Ch.  D.  354 ;  Kitts  v.  Moore,  [1895]  1  Q.  B.  253). 

In  Harris  v.  Beauchamp,  [1894]  1  Q.  B.  801,  Davey,  L.J.,  said,  "  We 
conceive  these  well-known  words  '  {i.e.  "just  or  convenient")  "do  not  confer 
an  arbitrary  or  unregulated  discretion  on  the  Court,  and  do  not  authorise 
the  Court  to  invent  new  modes  of  enforcing  judgments  in  substitvition  for 
the  ordinary  modes  "  (p.  809). 

To  what  extent  Jurisdiction  is  enlarged. — Whilst,  however,  it  is  true  that 
the  Judicature  Act  has  not  enlarged  the  jurisdiction  of  the  Court  in  the 
sense  of  altering  the  rights  of  parties,  and  enabling  them  to  obtain  relief  by 
injunction,  where  under  the  former  practice  they  could  have  claimed  no 
relief  at  all,  yet,  in  another  sense,  there  certainly  has  been  an  enlargement 
of  jurisdiction,  to  the  extent  of  enabling  an  mjunction  to  be  granted  where 
that  particular  mode  of  relief  was  not  before  available  to  a  plaintiff.  Thus, 
by  the  express  terms  of  the  subsection,  certain  technical  difficulties  which 
afi'ected  the  right  to  an  injunction  in  the  case  of  "  threatened  or  appre- 
hended waste  or  trespass"  have  been  removed  (see  Stocker  v.  Blanct 
Building  Society,  1879,  27  W.  E.  793).  Again,  whilst  formerly  the  Court 
of  Chancery  had  no  jurisdiction  to  restrain  the  publication  of  a  libel,  even 
though  injurious  to  property  {Brudential  Assurance  Co.  v,  Knott,  1874, 
L.  E.  10  Ch.  142),  sec.  25  (8)  of  the  Judicature  Act  has  enlarged  the 
jurisdiction  so  as  to  enable  any  Division  of  the  High  Court  in  a  proper  case 
to  interfere  by  injunction,  and  restrain  a  libel,  either  before  or  at  the  trial, 
and  without  proof  of  actual  damage,  and  that  whether  the  libel  affects 
trade  and  property,  or  character  only  {Saxby  v.  Eastcrhrook,  1878,  3  C. 
P.  D.  339 ;  Thorley's  Cattle  Food  Co.  v.  Massam,  1877,  6  Ch.  D.  582 ;  1880, 
14  Ch.  D.  763;  Tlwmas  v.  Williams,  1880.  14  Ch.  D.  864;  Quartz  Hill  Co. 
v.  Beall,  1882,  20  Ch.  D.  501 :  Liverjjool  Household  Stores  v.  Smith,  1887, 
37  Ch.  D.  170;  Bonnard  v.  Ferryman,  [1891]  2  Ch.  269;  Salomons  v. 
Knight,  [1891]  2  Ch.  294;  Monson  v.  Tussaud,  [1894]  1  Q.  B.  671). 
The  jurisdiction,  however,  is  one  to  be  exercised  with  great  caution, 
and  not  in  general,  unless  the  applicant  satisfies  the  Court  that  the  state- 
ments are  untrue  {Quai-tz  Hill  Co.  v.  Bcall,  uhi  supra).  As  to  granting  an 
interlocutory  injunction  to  restrain  libels,  see  infra  imder  the  head  Inter- 
locutory Injunctions. 

Jurisdiction  wherever  "just  oi'  convenient." — Subject  to  the  limitations  on 
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the  exercise  of  the  jurisdiction  by  the  Court  arisiug  from  the  fact  that  old 
and  well-established  principles  must  be  adhered  to,  and  care  taken  that  new 
rights  are  not  conferred,  nor  new  liabilities  created,  the  sole  question  for  the 
consideration  of  the  Court  is  in  all  cases  whether  it  is  just  or  convenient 
that  an  injunction  should  be  granted.  If  tliis  condition  is  fulfilled,  all  acts 
which  a  Common  Law  Court,  or  a  Court  of  equity  only,  could  formerly 
restrain  by  injunction,  can  now  be  restrained  by  the  High  Comt.  This 
proposition  is  illustrated  by  the  following  amongst  many  other  cases : — 

In  Beddaw  v.  Beddoic,  1878,  9  Ch.  D.  89  (in  which  the  Court  granted 
an  injunction  to  restrain  an  arbitrator  from  acting),  Jessel,  M.  E.,  thus 
stated  the  principle :  "  There  is  unlimited  power  to  grant  an  injunction  in 
any  case  where  it  would  be  right  or  just  to  do  so,  and  what  is  right  or  just 
must  be  decided,  not  by  the  caprice  of  the  judge,  but  according  to  sufficient 
legal  reasons,  or  on  settled  legal  principles  "  (p.  93). 

The  interference  of  the  Court  is  no  longer  confined  to  cases  where  there 
is  some  question  of  property ;  there  may  be  cases  in  which  the  Court  would 
interfere,  even  when  personal  status  is  the  only  thing  in  question  (per 
Jessel,  M.  R,  Aslatt  v.  Corporation  of  Southampton,  1880,  16  Ch.  D.  p.  148). 

In  Cooper  v.  WhittiTigham,  1880,  15  Ch.  D.  501,  it  was  held  that  where 
a  statute  creates  a  new  offence  and  imposes  a  penalty,  the  ancillary  remedy 
by  injimction  may  stiU  be  claimed.  And  Jessel,  M.  K.,  stated  that  the  sub- 
section may  be  said  to  be  a  general  supplement  to  all  Acts  of  Parliament 
(p.  507).  See  this  case  commented  on  by  Chitty,  J.,  in  Hayvmrd  v.  Ecid 
London  Watencorhs  Co.,  1884,  28  Ch.  D.  138. 

Wliere  independently  of  the  section  there  is  a  legal  right  which  can  be 
enforced  either  at  law  or  in  equity,  a  Court  of  equity  has  jurisdiction 
under  the  subsection  to  grant  an  injunction  in  protection  of  that  right 
{Richardson  v.  Methley  School  Board,  [1893]  3  Ch.  510). 

^^^lere  the  Court  has  power  to  grant  prohibition  it  may  now  grant  an 
injunction  to  restrain  proceedings  in  an  inferior  Court,  for  one  main  object 
of  the  Judicature  Act  is  to  enable  the  Court  to  decide  in  one  proceeding  aU 
the  questions  in  dispute,  and  the  jurisdiction  now  conferred  on  every  judge  of 
granting  prohibition  is  a  reason  for  granting  an  injimction,  which  is  a 
shorter  and  cheaper  mode  of  attaining  the  same  end  (Hedley  v.  Bates,  1880, 
13  Ch.  D.  498 ;  Stannard  v.  Vestry  of  St.  Giles,  Camhencell,  1882,  20  Ch.  D. 
190). 

In  ascertaining  what  is  "just,"  regard  must  be  had  to  what  is  "con- 
venient" (Beddoiu  v.  Beddow,  1878,  9  Ch.  D.  p.  93). 

"  By  Interlocutory  Order." — The  expression  in  the  subsection  "  by  inter- 
locutory order  "  does  not  mean  that  the  power  of  the  Court  is  limited  to 
granting  an  order  on  application  before  the  trial.  It  means  an  order 
other  than  final  judgment  in  an  action,  whether  such  order  be  made  before 
judgment  or  not  {Smith  v.  Coicell,  1880,  6  Q.  B.  D.  75).  "  If  this  can  be 
done  by  interlocutory  application,  a  fortiori,  it  can  be  done  at  the  trial  of 
the  action,  on  the  principle  of  omne  maj'us  continM  in  se  minus "  {Beddoiv  v. 
Beddow,  1878,  9  Ch.  D.  p.  93  ;  Anglo-Italian  Bank  v.  Davies  1878,  9  Ch.  D. 
p.  287). 

No  Power  to  restrain  Proceedings  in  another  Division. — The  power  which 
was  formerly  exercised  by  the  Court  of  Chancery  of  restraining  proceedings 
at  law  is  abolished  by  sec,  24  (5)  of  the  Judicatm-e  Act,  1873,  which  is  in  the 
following  terms : — 

Xo  cause  or  proceeding  at  any  time  pending  in  the  High  Court  of  Justice,  or  before 
the  Court  of  Appeal,  shall  be  restrained  by  prohibition  or  injunction  ;  but 
every  matter  of  equity  on  which  an  injunction  against  the  prosecution  of  any 
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sucli  cause  or  proceeding  might  have  been  obtained,  if  this  Act  had  not  passed, 
either  unconditionally  or  on  any  terms  or  conditions,  may  be  relied  on  by  way 
of  defence  thereto  :  Provided  always,  that  nothing  in  this  Act  contained  shall 
disable  either  of  the  said  Courts  from  directing  a  stay  of  proceedings  in  any 
cause  or  matter  pending  before  it  if  it  shall  think  fit ;  and  any  person,  whether 
a  party  or  not  to  any  such  cause  or  matter,  who  would  have  been  entitled,  if 
this  Act  had  not  passed,  to  apply  to  any  Court  to  restrain  the  j^rosecution 
thereof,  or  who  may  be  entitled  to  enforce,  by  attachment  or  otherwise,  any  judg- 
ment, decree,  rule,  or  order,  contrary  to  wliich  all  or  any  part  of  the  proceedings 
in  such  cause  or  matter  may  have  been  taken,  shall  be  at  liberty  to  apply  to 
the  said  Courts  respectively,  by  motion  in  a  summary  way,  for  a  stay  of  pro- 
ceedings in  such  cause  or  matter,  either  generally,  or  so  far  as  may  be  necessary 
for  the  purposes  of  justice  ;  and  the  Court  shall  thereupon  make  such  order  as 
shall  be  just. 

See  Garlutt  v.  Fawcus,  1875,  1  Cli.  D.  155 ;  Wright  v.  Redgrave,  1879, 
11  Ch.  D.  24. 

One  result  of  the  section  is  that  any  application  under  sec.  85  of  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  87),  as,  e.g.,  to  restrain  proceeding 
with  an  execution  against  a  company,  pending -the  hearing  of  a  winding-up 
petition,  must  be  made  in  the  Division  to  which  the  action  is  attached,  and 
not  in  the  Chancery  Division  {In  re  Artistic  Colour  Printing  Co.,  1880, 
14  Ch.  D.  502).  And  the  practice  in  this  respect  is  not  altered  by  the 
Companies  (Winding-Up)  Act,  1890  (53  &  54  Vict,  c,  63)  {In  re  General 
Service  Co-operative  Stores,  [1891]  1  Ch.  496). 

Though,  however,  the  section  prevents  an  application  being  successfully 
made  to  one  Division  of  the  High  Court  to  restrain  an  action  pending  in 
another  Division,  yet  an  injunction  can  be  obtained  restraining  the  institu- 
tion of  proceedings  {Besant  v.  Wood,  1879,  12  Ch.  D.  605 ;  Hart  v.  Hart, 
1881,  18  Ch.  D.  670). 

Jurisdiction  of  County  Courts. — Under  sec.  89  of  the  Judicature  Act, 
1873,  a  County  Court  can  in  actions  within  its  jurisdiction  grant  an 
injunction  {Martin  v.  Bannister,  1879,  4  Q.  B.  D.  491);  but  cannot  stay 
proceedings  in  the  High  Court  {Cobhold  v.  Prylze,  1879,  4  Ex.  D.  315). 

Injunction  against  Repetition  of  Wrongfid  Act,  etc. — In  any  cause  or 
matter  in  which  an  injunction  has  been  or  might  have  been  claimed,  the 
plaintiff  may,  before  or  after  judgment,  apply  for  an  injunction  to  restrain 
the  defendant  or  respondent  from  the  repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  or  from  the  commission 
of  any  injury  or  breach  of  contract  of  a  like  kind  relating  to  the 
same  property  or  right,  or  arising  out  of  the  same  contract ;  and  the  Court 
or  judge  may  grant  the  injunction,  either  upon  or  without  terms,  as  may  be 
just  (E.  S.  C.  1883,  Order  50,  r.  12).  The  above  rule  is  founded  on  sees. 
79  and  82  of  the  Common  Law  Procedure  Act,  1854. 

II.  Injunctions  Generally. 

Where  the  Remedy  obtainable. — It  does  not  fall  within  the  scope  of  this 
article  to  discuss  the  various  classes  of  wrongs  for  which  relief  by  injunction 
is  obtainable.  To  do  that  it  would  be  necessary  to  travel  over  the  whole  of 
that  wide  field  of  equitable  jurisdiction  which  lias  for  its  object  the  redress 
of  actionable  injuries,  where  such  redress  does  not  sound  merely  in  damages ; 
for  "  tlie  very  first  principle  of  injunction  law  is  that  you  do  not  obtain 
injunctions  for  actionable  wrongs  for  which  damages  are  the  proper 
remedy"  (per  Lindley,  L.J.,  London  and  Blaclcivall  Rwy.  Co.  v.  Cross,  1888, 
31  Ch.  D.  p.  369). 

In  this  connection  the  words  of  an  early  writer  of  no  small  repute  may 
be  (juoted.     Speaking   of  the  writ  of  injunction,  he  says   that  the   most 
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ordinary  objects  of  it  may  be  enumerated  thus  :  "  To  stay  proceedings  in 
Courts  of  law,  in  spiritual  Courts,  the  Courts  of  Admiralty,  or  in  some  other 
Court  of  equity ;  to  restrain  the  indorsement  or  negotiation  of  notes  and  bills 
of  exchange,  the  sale  of  land,  the  sailing  of  a  ship,  the  transfer  of  stock,  or 
the  alienation  of  a  specific  chattel ;  to  prevent  the  wasting  of  assets  or 
other  property  pending  litigation,  to  restrain  a  trustee  from  assigning  the 
legal  estate,  from  setting  up  a  term  of  years,  or  assignees  from  making  a 
dividend ;  to  prevent  the  removing  out  of  the  jurisdiction,  marrying,  or 
having  any  intercourse  which  the  Court  disapproves  of,  with  a  ward ;  to 
restrain  the  commission  of  every  species  of  waste  to  houses,  mines,  timber, 
or  any  other  part  of  the  inheritance  ;  to  prevent  the  infringement  of  patents, 
and  the  violation  of  copyright  either  by  publication  or  theatrical  represen- 
tation ;  to  suppress  the  continuance  of  public  or  private  nuisances  ;  and  by 
the  various  modes  of  interpleader,  restraint  upon  multiplicity  of  suits,  or 
quieting  possession  before  the  hearing,  to  stop  the  progress  of  vexatious 
litigation.  These,  however,  are  far  from  being  all  the  instances  in  which 
this  species  of  equitable  interposition  is  obtained.  It  would  indeed  be 
difficult  to  enumerate  them  all,  for  in  the  endless  variety  of  cases  in  which  a 
plaintiff  is  entitled  to  equitable  relief,  if  that  relief  consists  in  restraining  the 
commission  or  the  continuance  of  some  act  of  the  defendant,  a  Court  of  equity 
administers  it  by  means  of  the  writ  of  injunction "  (Eden  on  Injimctions, 
1821,  pp.  1,  2).  If  these  words  were  true  when  the  jurisdiction  to  grant 
injunctions  was  confined  to  one  of  many  Courts,  with  how  much  greater 
force  do  they  apply,  when,  as  now,  the  power  is  vested  in  every  Division  of 
one  great  consolidated  Court  ? 

Principal  Heads  of  Jurisdiction. — There  are,  however,  two  main  heads 
imder  which  the  jurisdiction  of  the  Court  by  injunction  may  be  invoked : — 

To  restrain  hreaches  of  Contracts. — (1)  Where  the  object  is  to  restrain 
the  breach  of  a  contract,  either  expressed  or  implied.  "  Where  there  is 
a  contract  to  abstain  from  doing  a  specific  thing,  and  the  damages  sustained 
by  its  violation  cannot  be  estimated  in  money,  the  Court  will  by  injunction, 
restrain  a  party  from  doing  the  thing  that  he  has  promised  not  to  do,  and 
thus  enforce  performance  of  the  contract  or  prevent  a  breach  of  it" 
(Addison  on  Contracts,  p.  281).  If  a  contract  be  affirmative  in  form,  the 
usual  and  appropriate  remedy  is  specific  performance:  but  if  it  be 
negative,  an  injimction  can  be  obtained  to  restrain  a  breach  of  it.  In 
enforcing  a  negative  covenant  a  Court  of  equity  has  no  jurisdiction  to 
exercise.  If  parties  for  valuable  consideration  with  their  eyes  open 
contract  that  a  particular  thing  shall  not  be  done,  all  that  the  Court  has 
to  do  is  to  say  by  way  of  injunction,  that  which  the  parties  have  already 
said  by  way  of  covenant,  that  the  thing  shall  not  be  done ;  and  in  such 
case  the  injunction  does  nothing  more  than  give  the  sanction  of  the 
process  of  the  Court  to  that  which  already  is  the  contract  between  the 
parties.  It  is  not  then  a  question  of  the  balance  of  convenience  or 
inconvenience,  or  of  the  amount  of  damage  or  injmy — it  is  the  specific 
l^erformance  by  the  Court  of  that  negative  bargain  which  the  parties  have 
made  with  their  eyes  open  between  themselves  (per  Cairns,  LC,  Doherty 
V.  Allman,  1878,  3  App.  Cas.  p.  720).  A  covenant  which,  though  positive 
in  terms,  is  negative  in  character,  can  be  enforced  by  injunction  (Catt  v. 
Tourle,  1869,  L.  E.  4  Ch.  654) :  and  conversely,  a  contract,  negative  in 
terms,  but  in  character  and  substance  affirmative,  cannot  be  so  enforced 
{Davis  V.  Foreman,  [1894]  3  Ch.  654).  If  an  agi'eement  be  separable — 
that  is,  positive  in  some  of  its  provisions  and  negative  as  to  others — even 
though  the  Court  may  not  l)e  able  to  grant  specific  performance  of  the 
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positive  part,  it  yet  can  restrain  by  injunction  a  breach  of  the  negative 
covenants  (see  Lumley  v.  Wagner,  1852,  1  De  G.,  M.  &  G.  604 ;  Whitwood 
Chemical  Co.  v.  Hardman,  [1891]  2  Ch.  416).  To  this  head  of  jurisdiction 
are  referable  those  very  numerous  cases  in  which  the  Court  interferes  to 
prevent  breaches  of  covenants  in  restraint  of  trade,  or  of  restrictive  covenants 
in  leases,  conveyances,  and  the  like.  As  to  the  principles  on  which  the 
Court  acts,  and  as  to  injunctions  to  restrain  the  breach  of  covenants  and 
agreements  generally,  see  Kerr,  pp.  426-486  ;  Seton,  pp.  463-471. 

To  restrain  the  commission  of  Torts. — (2)  Where  the  object  is  to 
prevent  the  commission  of  a  wrong  independent  of  contract.  The 
following  are  some  of  the  principal  kinds  of  torts  against  which 
the  remedy  by  injunction  is  available :  waste,  trespass,  nuisances  of 
various  kinds  (as  by  interference  with  rights  of  light,  water,  and  the 
like),  infringement  of  patents,  trade  marks,  trade  names,  or  copy- 
rights. In  each  of  such  cases  the  action  of  the  Court  is  governed  by 
well-recognised  principles.  "All  of  them,  however,  are  developments  of 
the  general  principle  that  an  injunction  is  granted  only  where  damages 
would  not  be  an  adequate  remedy  "  (Pollock  on  Torts,  p.  187).  As  to  this 
head  of  injunctions,  see  Joyce  on  Tnjunctions ;  Kerr  on  Injunctions ;  Seton, 
pp.  471  et  seq. 

Discretion. — "  The  granting  or  refusing  an  injunction  is  a  matter  resting 
in  the  sound  discretion  of  the  Court,  and  in  exercising  that  discretion  the 
Court  will  consider  amongst  other  things,  whether  the  doing  of  the  thing 
sought  to  be  restrained  must  produce  an  injury  to  the  person  seeking  the 
injunction,  and  consequently  no  injunction  will  be  granted  whenever  it  will 
operate  oppressively  or  inequitably  or  contrary  to  the  real  justice  of  the 
case,  or  where  it  is  not  the  fit  and  appropriate  mode  of  redress  under  all  the 
circumstances  of  the  case,  or  where  it  will  or  may  work  an  immediate 
mischief  or  fatal  injury"  (Story's  Equity  Juris'prudervce,  p.  623).  See 
Doherty  v.  Allman,  1878,  3  App.  Cas.  709. 

Threatened  Damage. — Where  the  aid  of  the  Court  is  sought  to  restrain 
the  threatened  violation  of  a  legal  right,  it  must  be  established  that  there 
is  either  an  actual  intention  to  do  the  act  complained  of,  or  a  claim  of  right 
to  do  the  act  put  forward  and  insisted  upon,  and  that  the  intended  act,  if 
done,  will  inevitably  (that  is,  in  all  reasonable  probability)  be  a  violation 
of  the  legal  right  (Raines  v.  Taylor,  1847,  2  Ph.  209;  A.-G.  v.  Forbes, 
1856,  2  Myl.  &  Cr.  123,  132;  Tipping  v.  Eckersley,  1855,  2  Kay  &  J.  264; 
Cooper  V.  Whittingham,  1880,  15  Ch.  D.  501;  Pattisson  v.  GUford,  1874, 
L.  K.  18  Eq.  259;  A.-Q.  v.  Acton  Local  Board,  1882,  22  Ch.  D.  221; 
Shafto  V.  Bolckow,  Vaughan,  &  Co.,  1887,  34  Ch.  D.  725;  Goodhart  v. 
'  Hyett,  1883,  25  Ch.  D.  182).  Thus  in  a  quia  timet  action,  the  Court  will 
not  interfere  to  prevent  a  threatened  trespass,  unless,  in  the  absence  of 
actual  damage,  there  be  proof  of  imminent  danger,  and  that  the  apprehended 
danger  will,  if  it  comes,  be  irreparable  {Fletcher  v.  Bealey,  1885,  28  Ch.  D. 
688  ;  and  see  Salvin  v.  North  Brancepeth  Coal  Co.,  1874,  9  Ch.  D.  705  ;  Kerr, 
pp.  12,  174). 

How  obtained. — An  injunction  was  formerly  obtained  by  writ. 

Originally  by  Writ — Definition  of  Writ. — "  A  writ  of  injunction  may  be 
described  to  be  a  judicial  process  whereby  a  party  was  required  to  do  a  par- 
ticular thing,  or  to  refrain  from  doing  a  particular  thing,  according  to  the  exi- 
gency of  the  writ.  The  most  common  form  of  a  writ  of  injunction  was  that 
which  operated  as  a  restraint  upon  the  party  in  the  exercise  of  his  real  or 
supposed  rights,  and  was  sometimes  called  the  remedial  writ  of  injunction. 
The  other  form,  commanding  an  act  to  be  done,  was  sometimes  called  the 
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judicial  writ,  because  it  issued  after  a  decree,  and  was  in  the  natme  of  an 
execution  to  enforce  the  same :  as,  for  instance,  it  might  contain  a  direction 
to  the  party  defendant  to  yield  up,  or  to  quiet,  or  to  continue,  the  possession 
of  the  land  or  other  property  which  constituted  the  subject-matter  of  the 
decree  in  favour  of  the  other  party.  The  object  of  this  process,  which  was 
most  extensively  used  in  equity  proceedings,  was  generally  preventive  and 
protective  rather  than  restorative ;  although  it  was  by  no  means  confined  to 
the  former.  It  sought  to  prevent  a  meditated  wrong  more  often  than  to 
redress  an  injury  already  done.  It  was  not  confined  to  cases  falling  within 
the  exercise  of  the  concurrent  jurisdiction  of  the  Court,  but  it  equally 
applied  to  cases  belonging  to  its  exclusive  and  to  its  auxiliary  jurisdiction  " 
(Story's  Equity  Jurisprudence,  p.  572). 

Nmo  hy  Judgment  or  Order. — In  modern  practice,  however,  the  writ  of 
injunction  has  no  place,  for  by  Order  50,  r.  11  of  the  Eules  of  the  Supreme 
Coui't,  1883,  it  is  pro%'ided  that  no  writ  of  injunction  shall  be  issued ;  but 
that  an  injunction  shall  be  by  a  judgment  or  order,  and  that  any  such 
judgment  or  order  shall  have  the  same  effect  which  a  writ  of  injunction 
pre\'iously  had. 

The  several  Kinds  of  Injunction. — Injunctions  may  be  considered  with 
regard  to  (1)  the  nature,  and  (2)  the  quantum  of  the  relief  afforded. 

As  regards  the  nature  of  relief  injunctions  are — 
(a)  Eestrictiva 
ih)  Mandatory. 

Viewed  in  relation  to  the  amount  of  relief  they  are — 
(c)  Interlocutory. 
{d)  Perpetual. 

Restrictive  Injunctions. — The  most  ordinary  form  of  injunction  is  that  by 
wliich  a  wrong-doer  is  restrained  from  committing  a  tortious  act  in  deroga- 
tion of  the  rights  of  the  plaintiff,  as,  e.g.,  from  committing  waste,  causing  a 
nuisance  (public  or  private),  infringing  a  patent,  or  the  like.  Such  an 
injunction  may,  for  purposes  of  classification,  be  described  as  restrictive. 

Mandatory  Injunction. — A  mandatory  injunction  is  one  which  compels 
the  defendant  to  perform  an  act,  the  effect  of  which  is  to  restore  matters  to 
the  position  in  which  they  stood  before  the  injury  of  which  the  plaintiff 
complains  was  committed.  The  jurisdiction  is  of  a  delicate  character,  and 
is  exercised  by  the  Court  with  caution.  In  some  of  the  earher  cases,  indeed, 
it  was  said  that  extraordinary  caution  ought  to  be  used  in  applying  this 
remedv  (see,  e.g.,  Isenherg  v.  East  India  House  Estate  Co.,  1863,  3  De  G.,  J. 
&  S.  263  ;  Durell  v.  Pritchard,  1865,  L.  R.  1  Ch.  244) ;  but  in  Smithx.  Smith, 
1875,  L.  E.  20  Eq.  500,  Jessel,  M.  R,  repudiated  the  idea  that  a  larger 
amount  of  judicial  caution  was  needed  in  granting  orders  of  this  nature  than 
ought  to  be  shown  in  granting  any  kind  of  injunction.  "  As  to  mandatory 
injunctions,  their  history  is  a  curious  one,  and  may  account  for  some  of  the 
expressions  used  by  the  judges  in  some  of  the  cases  cited.  At  one  time  it 
was  supposed  that  the  Court  would  not  issue  mandatory  injunctions  at  all. 
At  a  more  recent  period,  in  cases  of  nuisance,  a  mandatory  injunction  was 
granted  under  the  form  of  restraining  the  defendant  from  committing  the 
nuisance.  The  Court  seems  to  have  thought  that  there  was  some  wonderful 
^^rtue  in  that  form,  and  that  extra  caution  was  to  be  exercised  in  granting 
it.  To  that  proposition  I  can  by  no  means  assent.  Every  injunction 
requires  to  be  granted  with  care  and  caution,  and  I  do  not  know  what  is 
meant  by  extraordinary  caution.  Every  judge  ought  to  exercise  care,  and 
it  is  not  more  needed  in  one  case  than  in  another  "  (p.  504). 

Not  usually  granted  until  the  Hearing. — An   order  for   a   mandatory 
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injunction  will  not,  as  a  rule,  be  made  except  at  the  hearing,  unless  the 
defendant  has  endeavoured  to  anticipate  the  action  of  the  Court  by  hurrying 
on  the  work  complained  of,  pending  litigation  {Bcadel  v.  Po^^y,  1866,  L.  E.  o 
Eq.  465  ;  Daniel  v.  Ferguson,  [1891]  2  Ch.  27  ;  Von  Joel  v.  Homsey,  [1895] 
2  Ch.  774;  Smith  v.  Day,  1880,  13  Ch.  D.  651);  or  after  notice  {Morris  v. 
Grant,  1875,  24  W.  R  55) ;  or  unless  it  is  shown  that  irreparable  mischief 
will  be  done  if  the  injury  is  allowed  to  continue  until  the  hearing  (  West- 
minster Brynibo  Coal  Co.  v.  Clayton,  1867,  36  L.  J.  Ch.  476).  There  is, 
however,  no  doubt  of  the  jurisdiction  to  grant  a  mandatory  injunction  on 
interlocutory  application  {Bonner  v.  Great  Western  Rwy.  Co.,  1883,  24  Ch. 
D.  p.  10 ;  Allport  v.  The  Securitie.s  Co.,  1895,  72  L.  T.  533). 

Delay  or  Acquiescence.  — Unreasonable  delay  or  acquiescence  on  the  part 
of  the  plaintifit'  will  deprive  him  of  the  right  to  a  mandatorv  injunction 
{Gashin  v.  Balls,  1879,  13  Ch.  D.  324;  Senior  v.  Pawson,  1866,  L.  R.  3  Eq. 
330;  Gaunt  v.  Fynney,  1872,  L.  E.  8  Ch.  8).  But,  where  the  Court  is 
satisfied  that  a  wrong  has  been  wilfully  done,  and  there  has  been  no  delay 
or  acquiescence  on  the  part  of  the  plaintiff,  an  injunction  will  be  granted  as 
readily  in  a  mandatory  as  in  any  other  form  {Smith  v.  Smith,  1 875,  L.  E. 
20  Eq.  500). 

Damages. — In  considering  whether  a  mandatory  injunction  should  be 
granted,  the  Court  will  have  regard  to  the  question  whether  or  not  the 
damage  can  be  estimated  and  sufficiently  compensated  by  a  pecuniary  pay- 
ment {Isenberg  v.  East  India  House  Estate  Co.,  1863,  3  De  G.,  J.  &  S.  363 ; 
Durell  V.  Pritchard,  1865,  L.  E.  1  Ch.  244 ;  City  of  London  Brewery  Co.  v. 
Tennant,  1873,  L.  E.  9  Ch.  212;  and  see,  as  to  the  principles  on  which  the 
Court  acts  in  awarding  damages,  infra.  Damages). 

Balance  of  Convenienxie. — Another  very  material  matter  for  consideration 
is  the  question  of  the  comparative  convenience  or  inconvenience  of  granting 
or  withholding  the  injunction  {Lady  Stanley  v.  Jjord  Shrnvsbury,  1875,  L.  E. 
19  Eq.  616 ;  National  Provincial  Plate  Glass  Insurance  Co.  v.  Prudential 
Assurance  Co.,  1876,  6  Ch.  D.  769 :  Goodson  v.  Bichardson,  1874,  L.  E.  9  Ch. 
221 ;  Xrehl  v.  Bassell,  1878,  7  Ch.  D.  551 ;  1879,  11  Ch.  D.  146  :  Macmanus 
V.  Cooke,  1887,  35  Ch.  D.  681 ;  Kerr,  pp.  48-51). 

Injunction  after  Injury  complete. — It  is  no  objection  to  granting  a 
mandatory  injunction  that  the  injury  complained  of  was  complete  before 
action  brought,  as,  e.g.,  the  erection  of  a  building  obstructing  the  access  of 
light  {Durell  v.  Pritchard,  1865,  L.  E.  1  Ch.  244;  Xelk  v.  Pearson,  1871, 
L.  E.  6  Ch.  813 ;  Laiorence  v.  Rorton,  1890,  38  W.  E.  555). 

Interlocutory  Injunctions.  —  Definition  and  Effect.  —  "  Interlocutory 
injunctions  are  such  as  are  to  continue  until  the  hearing  of  the  cause  upon 
the  merits,  or  generally  until  further  order.  An  interlocutory  injunction  is 
merely  provisional  in  its  nature,  and  does  not  conclude  a  right.  The  effect 
and  object  of  the  interlocutory  injunction  is  merely  to  preserve  the 
property  in  dispute  in  statu  quo  until  the  hearing  or  further  order.  In 
interfering  by  interlocutory  injunction,  the  Court  does  not  in  general 
profess  to  anticipate  the  determination  of  the  right,  but  merely  gives  it  as 
its  opinion  that  there  is  a  substantial  question  to  be  tried,  and  that  till  the 
question  is  ripe  for  trial  a  case  has  been  made  out  for  the  preservation  of 
the  property  in  the  meantime  in  statu  quo.  A  man  who  comes  to  the 
Court  for  an  interlocutory  injunction  is  not  required  to  make  out  a 
case  which  will  entitle  him  at  all  events  to  relief  at  the  hearing.  It 
is  enough  if  he  can  show  that  he  has  a  fair  question  to  raise  as  to  the 
existence  of  the  right  which  he  alleges,  and  can  satisfy  the  Court  that  the 
property  should  be  preserved  in  its  present  actual  condition  until   such 
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question  can  be  disposed  of  "  (Kerr,  pp.  9,  10  ;  see  Preston  v.  Lucl;  1884, 
27  Ch.  D.  497). 

Irreparable  Injury. — Upon  application  for  an  interlocutory  injunction 
regard  will  be  had  to  the  fact  whether  irreparable  injury  wiU  Ije  caused 
if  the  Court  refuses  to  interfere  {A.-G.  v.  Sheffield  Gas  Conmimers  Co., 
1853,  3  De  G.,  M.  &  G.  304;  and,  as  to  what  amounts  to  "irreparable 
injury,"  see  Kerr,  p.  14). 

Conduct  of  Plaintiff. — The  conduct  of  the  party  invoking  the  summary 
remedy  will  also  be  looked  at.  He  must  come  to  the  Court  with  clean 
hands ;  and  if  he  has  acted  with  any  want  of  faith,  or  in  an  unfau-  and 
inequitable  manner,  he  will  not  be  relieved  {Williams  v.  Roberts,  1850,  8  Ha. 
315 ;  Nicholson  v.  Hooper,  1838,  4  Myl.  &  Cr.  179). 

Acquiescence. — Acquiescence  by  the  plaintiff  in  the  injury  complained  of 
may  be  such  as  to  disentitle  him  to  simimary  relief  (GreenhaJgh  v.  Man- 
chester and  Birmingham  Rwy.  Co.,  1838,  3  Myl.  &  Cr.  784).  The  acquies- 
cence indeed  need  not  be  of  such  a  character  as  would  be  sufficient  to  bar 
the  plaintiffs  title  to  relief  at  the  hearing  (Johnson  v.  Wyatt,  1863,  2  De 
G.,  J.  «&  S.  18 ;  and  see  the  judgment  of  Lord  Langdale  in  Gordon  v. 
Cheltenham  Rmy.  Co.,  1842,  5  Beav.  229.  As  to  acquiescence,  see  Kerr, 
pp.  16-20.    See,  too.  Acquiescence). 

Delay.— ^^o,  too,  the  plaintiff  may  have  been  so  dilatory  in  the  assertion 
of  his  rights  as  to  disentitle  him  to  relief  {A.-G.  v.  Sheffield  Gas  Consumers 
Co.,  1853,  3  De  G.,  M.  &  G.  304).  Where  the  summary  interference  of  the 
Court  is  invoked,  it  must  be  invoked  promptly.  Parties  who  have  lain  by, 
and  permitted  a  large  expenditure  to  be  made  in  contravention  of  the 
rights  for  which  they  contend,  cannot  call  upon  the  Court  for  its  summary 
interference  (per  Turner,  L.J.,  Great  Western  Puy.  Co.  v.  Oxford, 
Worcester,  and   Wolverhampton  Rwy.  Co.,  1853,  3  De  G.,  M.  &  G.  p.  359). 

Balance  of  Convenience. — The  balance  of  convenience  and  inconvenience 
resulting  from  granting  or  refusing  the  order  will  also  weigh  with  the 
Court.  Thus  in  Plimpton  v.  Spiller,  1876,  4  Ch.  D.  286  (an  action  to 
restrain  the  infringement  of  a  patent),  James,  L.J.,  said :  "  There  will 
always,  no  doubt,  be  the  greatest  possible  difficulty  in  determining  what  is 
the  Ijest  mode  of  keeping  things  in  statu  quo,  for  that  is  really  what  the 
Court  has  to  do — to  keep  things  in  statu  quo  until  the  final  decision  of  the 
question  ;  and  then,  of  course,  the  Court  says,  '  We  will  not  stop  a  going 
trade.  We  will  not  adopt  a  course  which  will  result  in  a  very  great 
difficulty  in  gi^^ng  compensation  on  the  one  side  or  on  the  other ' "  (see, 
too.  Wood  V.  Sutcliffe,  1851,  2  Sim.  N.  S.  163;  Mogul  Steamship  Co.  v. 
M'Gregor,  1885,  15  Q.  B.  D.  476 :  Newson  v.  Pender,  1884,  27  Ch.  D.  43 : 
Mitc?iell  V.  Renry,  1880, 15  Ch.  D.  181 :  Blu-es  v.  Payne,  1879, 12  Ch.  D.  468). 

The  leading  principle  which  ought,  generally  speaking,  to  be  the  guide 
of  the  Court,  and  to  limit  its  discretion,  at  least  where  no  very  special 
circumstances  occm-,  is,  that  only  such  a  restraint  should  be  imposed  as 
may  suffice  to  stop  the  mischief  complained  of ;  and  where  it  is  to  stay 
further  injury,  to  keep  things  as  they  were  for  the  present  (per  Brougham, 
L.C.,  Blakemore  v.  Glamorganshire  Canal  Navigation,  1832, 1  Myl.  &  K.  154). 

Libel  Actions. — In  libel  actions  an  interlocutory  injunction  will  only  be 
granted  under  very  extreme  circumstances.  It  ought  only  to  be  granted  in 
the  clearest  cases,  in  cases  in  which,  if  a  jury  did  not  find  the  matter 
complained  of  to  be  libellous,  the  Court  would  set  the  verdict  aside  as 
unreasonable  {Bonnard  v.  Perryman,  [1891]  2  Ch.  269).  And  this  is  an 
absolute  rule  of  practice  (so  held  by  the  majority  of  the  Court  in  Monson 
V.  Tussaud,  [1894]  1  Q.  B.  671). 
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Interim  Order. — In  cases  of  extreme  urgency  an  interim  order,  which  is 
granted  on  ex  parte  apphcation,  can  be  obtained.  By  this  form,  of  order 
the  defendant  is  restrained  over  a  day  named  therein  (usually  the  next 
motion  day)  from  continuing  or  committing  the  injury  complained  of,  leave 
being  given  to  serve  notice  of  motion  for  a  day  named  in  the  order  (for 
form  of  Order,  see  Seton,  p.  452). 

Undertaking  as  to  Damages. — The  Court  invariably  insists  as  a  term 
of  granting  an  interlocutory  injunction  that  the  plaintiff  shall  give  an 
undertaking  to  be  answerable  for  any  damages  caused  by  the  injunction,  in 
case  the  Court  shall  award  any.  This  subject  is  dealt  with  under  the 
head  of  Peactice,  infra. 

Perpetual  Injunctions. — "  Perpetual  injunctions  are  such  as  form  part  of 
the  decree  made  at  the  hearing  upon  the  merits,  whereby  the  defendant  is 
perpetually  inhibited  from  the  assertion  of  a  right,  or  perpetually 
restrained  from  the  commission  of  an  act  which  would  be  contrary  to 
equity  and  good  conscience  "  (Kerr,  p.  9). 

One  main  object  of  a  perpetual  injunction  is  to  prevent  actions  being 
multiplied  indefinitely  {Imperial  Gas  Co.  v.  Broadhent,  1859,  7  H.  L.  600); 
otherwise  a  plaintiff  might  be  harassed  by  being  obliged  over  and  over 
again  to  assert  a  right  which  has  been  already  litigated.  So  injunctions  are 
constantly  made  perpetual,  for  the  purpose  of  preventing  the  continuance 
or  repetition  of  acts  for  which  the  party  defendant  has  no  legal  authority, 
as,  for  example,  in  cases  of  waste,  infringements  of  patents,  copyrights, 
or  trade  marks,  and  the  like  (Joyce,  p.  1317 ;  Daniell's  Ch.  Pr.  p.  1620). 

Bight  may  he  Forfeited. — Acquiescence  or  delay  on  the  part  of  the 
plaintiff  may  be  such  as  to  forfeit  his  right  to  an  injunction  at  the  trial. 
With  regard  to  acquiescence,  however,  it  must  be  of  a  more  prolonged 
character  than  would  be  sufficient  to  affect  his  title  to  an  interlocutory 
injunction  {Johnson  v.  Wyatt,  1863,  2  De  G.,  J.  &  S.  18 ;  and  see,  as  to  the 
equitable  doctrine  of  acquiescence,  Wilmott  v.  Barler,  1880,  15  Ch.  D.  96 ; 
Proctor  V.  Benniss,  1887,  36  Ch.  D.  740.  The  following  cases  may  also  be 
consulted :  Bann  v.  Spurrier,  1802,  7  Ves.  230 ;  6  E.  E.  119 ;  Williams  v. 
Earl  of  Jersey,  1841,  Cr.  &  Ph.  91 ;  Rochdale  Canal  Co.  v.  Kay,  1851,  2  Sim. 
N.  S.  78 ;  see  also  Acquiescence).  As  regards  delay,  it  is  established  that 
mere  lapse  of  time  will  not  be  a  bar  to  the  granting  of  an  injunction  in  aid 
of  a  legal  right,  unless  it  would  be  a  bar  to  the  legal  right  {Fullwood  v. 
Fullwood,  1878,  9  Ch.  D.  176). 

Only  under  very  exceptional  circumstances  (see  infra,  Damages)  is 
there  jurisdiction  to  compel  a  plaintiff  to  accept  damages  in  lieu  of  an 
injunction,  when  he  has  established  his  right  to  the  larger  remedy  {Krehl  v. 
Burrell,  1878,  7  Ch.  D.  551 ;  Shelfer  v.  City  of  London  Electric  Lighting  Co., 
[1895]  1  Ch.  287). 

(See  further  as  to  Perpetual  Injunctions,  Daniell's  Ch.  Pr.  pp.  1620- 
1622  ;  Joyce,  pp.  1314-1319 ;  Kerr,  pp.  42-48 ;  Seton,  p.  630.) 

III.  Damages. 
Cairns'  Act. — Originally  the  Court  of  Chancery  had  no  jurisdiction  to 
award  damages.  The  power  to  do  so  was  conferred  by  the  Chancery  Amend- 
ment Act,  1858,  more  commonly  known,  from  the  name  of  its  author,  as 
Lord  Cairns'  Act  (21  &  22  Vict.  c.  27).  Sec.  2  of  the  Act  was  in  the 
following  terms : — 

In  all  cases  in  which  the  Court  of  Chancery  has  jurisdiction  to  entertain  an  appli- 
cation for  an  injunction  against  a  breach  o^  any  covenant,  contract,  or  agree- 
ment, or  against  the  commission  or  continuance  of  any  wrongful  act,  or  for  the 
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specific  performance  of  any  covenant,  contract,  or  agreement,  it  shall  be  lawful 
for  the  same  Court,  if  it  shall  think  fit,  to  award  damages  to  the  party  injured, 
either  in  addition  to  or  in  substitution  for  such  injunction  or  specific  preform- 
ance,  and  such  damages  may  be  assessed  in  such  manner  as  the  Coiirt  shall 
direct. 

The  section  has  been  repealed  by  the  Statute  Law  Eevision  and  Civil 
Procedure  Act,  1883  (46  &  47  Vict.  c.  49,  s.  3) ;  but  the  repeal  has  not 
affected  the  jurisdiction  of  the  Court,  which  is  retained  bv  sec.  2  {Sayers  v. 
Collyer,  1884,  28  Ch.  D.  103). 

Independently,  however,  of  Lord  Cairns'  Act,  the  High  Court  of  Justice 
can,  under  the  Judicature  Act,  award  either  an  injunction  or  damages. 
The  nature  of  the  jurisdiction  and  the  efiect  of  the  repeal  were  thus  stated 
by  Lord  Esher,  M.  E. :  "  In  cases  where  a  suit  for  an  injunction  lay  in 
Chancery,  damages  woidd  be  recoverable  at  common  law,  and  in  many  cases 
the  Court  of  Chancery  would  not  grant  an  injunction  till  the  right  to 
damages  had  first  been  established  by  an  action  at  law.  Lord  Cairns'  Act 
was  passed  to  meet  this  difficulty,  and  was  one  of  the  enactments  which 
have  from  time  to  time  been  passed  to  prevent  the  necessity  for  double 
proceedings.  It  was  intended  to  obviate  the  necessity  for  going  to 
a  common  law  Court  for  damages  and  then  to  the  Court  of  Chancery  for 
an  injunction,  and  to  enable  the  Court  of  Chancery  itself  to  determine  the 
right  to  damages,  and  then  give  an  injunction.  But  the  Act  went  further 
than  that,  and  gave  the  Court  of  Chancery  power  to  give  damages  in  sub- 
stitution  for  an  injunction It  is  true  that   Lord  Cairns'   Act  has 

been  repealed  by  46  &  47  Vict.  c.  49,  but  I  am  confident  that  the  repeal 
was  not  with  the  intent  of  taking  away  any  of  the  powers  given  by  the 
Act  in  a  Chancery  action,  but  because  it  was  considered  that  the  Judicature 
Acts  re-enacted  those  powers,  and  therefore  that  Lord  Cairns'  Act  had 
become  obsolete  and  might  be  repealed  "  {Chapman  v.  Chmrdians  of  AucMand 
Union,  1889,  23  Q.  B.  D.  pp.  297-299;  and  see,  per  Baggallay,  L.J., 
Sayers  v.  Collyer,  1884,  28  Ch.  D.  p.  108;  Serrao  v.  Noel,  1885,  15  Q.  B.  D. 
p.  559). 

Discretion,  how  exercised. — The  discretion  vested  in  the  Court  is  a 
judicial  discretion,  to  be  exercised  according  to  something  like  a  settled  rule 
(Smith  V.  Smith,  1875,  L.  E.  20  Eq.  500).  It  is  a  reasonable  discretion  to 
be  reasonably  exercised  (per  Jessel,  M.  E.,  Aynsley  v.  Glover,  1874,  L.  E.  18  Eq. 
p.  555)  ;  and  according  to  the  facts  of  the  particular  case  {Greenwood  v. 
Hornsey,  1886,  33  Ch.  D.  471).  It  is,  moreover,  an  exceptional  discretion, 
to  be  exercised  only  in  exceptional  cases  {Shelf er  v.  City  of  London  Electric 
Lighting  Co.,  [1895]  1  Ch.  287).  The  Legislature  did  not  intend  to  turn  the 
Court  into  a  tribunal  for  legalising  wrongful  acts.  The  Court  has  always 
protested  against  the  notion  that  it  ought  to  allow  a  wrong  to  continue 
simply  because  the  wrong-doer  is  able  and  willing  to  pay  for  the  injury  he  may 
inflict  {Shelfer  v.  City  of  London  Electric  Lighting  Co.  {uhi  supra),  pp.  314, 
315).  It  never  was  intended  to  invest  the  Court  with  a  power  to  compel 
people  to  seU  their  property  without  their  consent  at  a  valuation  (per 
Jessel,  M.  E.,  Krehl  v.  Burrell,  1877,  7  Ch.  D.  p.  554). 

In  Shelfer  v.  City  of  London  Electric  LightiTig  Co.  {ubi  siipra),  A.  L.  Smith, 
L.J.,  stated,  as  a  good  working  rule,  that  (1)  if  the  injury  to  the  plaintiffs 
legal  rights  is  small ;  (2)  and  one  which  is  capable  of  being  estimated  in 
money ;  (3)  and  one  which  can  be  adequately  compensated  by  a  small 
money  pajonent ;  (4)  and  one  in  which  it  would  be  oppressive  to  the  de- 
fendant to  grant  an  injunction — damages  in  substitution  for  an  injunction 
may  be  given.     There  may,  however,  be  cases  in  which,  although  these  four 
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requirements  exist,  tlie  defendant  has  disentitled  liimself  from  asking  tliat 
damages  should  be  assessed  in  lieu  of  an  injunction. 

Damages  are  no  adequate  substitute  for  an  injunction  unless  they  cover 
the  whole  field  which  would  have  been  covered  by  the  injunction  (per  Fry, 
J.,  Fritz  V.  Hohson,  1880,  14  Ch.  B.  p.  557). 

Where  there  is  no  case  for  an  injunction,  damages  cannot  be  given 
{Proctor  V.  Bayley,  1890,  42  Ch.  D.  p.  401). 

In  the  case  of  a  mere  threatened  injury,  it  was  held,  in  Dreyfus  v. 
Peruvian  Guano  Co.,  1889,  43  Ch.  D.  316,  that  there  is  no  power  to  award 
damages;  but  see  Martin  v.  Price,  [1894]  1  Ch.  276,  where  the  question  as 
to  the  jurisdiction  to  award  damages  in  lieu  of  an  injunction  in  such  a  case 
was  left  in  doubt. 

Acquiescence. — Acquiescence  by  the  plaintiff  may  be  of  such  a  character 
as  to  induce  the  Court  to  act  under  Lord  Cairns'  Act,  even  though  the 
acquiescence  be  not  sufficient  to  bar  the  action  (Sayers  v.  Collyer,  1884, 
28  Ch.  D.  p.  110). 

Nominal  Damages. — In  Sayers  v.  Collyer  (uhi  supra)  the  judge  at  the 
trial,  considering  the  injury  to  the  plaintiff  was  very  slight,  awarded 
damages  in  lieu  of  an  injunction,  and,  assessing  such  damages  at  a  nominal 
sum,  dismissed  the  action.  On  appeal  it  was  seriously  contended  that  the 
Act  did  not  apply  to  a  case  of  merely  nominal  damages.  The  Court,  how- 
ever, had  no  difficulty  in  brushing  aside  this  argument  as  a  mere  reductio 
ad  absurdum.  "  The  Act  applies  with  double  force  to  cases  where  only 
nominal  damages  could  be  given,  otherwise  this  absurd  result  would  follow, 
that  if  a  plaintiff  is  entitled  to  substantial  damages,  the  Court  would  refuse 
him  an  injunction ;  but  if  he  had  no  real  cause  of  complaint,  lie  would  have 
a  right  to  an  injunction.  In  other  words,  as  his  damages  descended  to 
zero,  his  right  to  an  injunction  would  correspondingly  increase "  (per 
Bowen,  L.J.,  p.  109). 

Besult  of  Cases. — The  net  result  of  the  cases  would  seem  to  be  this. 
Where  a  plaintiff  has  established  his  right  to  an  injunction,  and  has  done 
nothing  to  forfeit  such  right,  and  the  injury  is  yjroved  to  be  serious,  the 
Court  will  not,  and  cannot,  consistently  with  the  principles  on  which  it 
exercises  the  discretion  reposed  in  it,  refuse  an  injunction.  Under  excep- 
tional circumstances,  however,  arising  from  {a)  the  conduct  of  the  plaintifl', 
or  (h)  the  quantum  of  injury,  the  Court  can  and  will  award  the  alternative 
remedy  of  damages.  Whether  under  any  circumstances  there  is  jurisdic- 
tion to  give  damages  instead  of  an  injunction  in  the  case  of  apprehended 
injury  is  a  point  still  doubtful.     (See  also  Cairns'  Act.) 

Damages,  hoio  ascertained. — Where  damages  are  awarded,  they  may  be 
assessed  by  the  judge  at  the  trial  {Holland  v.  Worley,  1884,  26  Ch.  D.  578). 
In  other  cases  an  inquiry  as  to  damages  will  be  directed,  which  will  be 
worked  out  in  chambers. 

UndertaJcing  as  to  Damages. — The  question  of  the  undertaking  as  to 
damages,  which  is  invariably  required  as  a  condition  of  granting  an  inter- 
locutory injunction,  is  dealt  with  under  the  head  of  Practice,  infra. 

IV.  Practice. 

This  slight  sketch  of  a  very  large  subject  would  be  incomplete  if  no 
mention  were  made  of  the  practice  of  the  Court  with  regard  to  injunctions. 
This  section  therefore  will  be  devoted  to  a  short  outline  of  that  part  of  the 
subject. 

Indorsement  on  Writ. — Under  the  old  practice  of  the  Court  of  Chancery 
it  was  only  under  very  exceptional  circumstances  that  an  injunction  Avas 
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granted  before  decree  uuless  prayed  for  by  the  bill.  Under  the  present 
practice,  if  an  injunction  is  a  substantial  object  of  the  action,  it  is  usual, 
though  not  necessary,  that  it  should  be  claimed  by  the  indorsement  on  the 
writ  (Coleboume  v.  Coleboui^e,  1876,  1  Ch.  D.  690). 

After  judgment,  whenever  it  is  shown  to  be  just  or  convenient,  an 
injunction  mav  be  granted,  even  though  it  was  not  claimed  by  the  writ 
{Anglo-Italian  Bank  v.  Davies,  1878,  9  Ch.  D.  286). 

Application,  by  whom  mack. — An  apphcation  for  an  injunction  may  be 
made  by  any  party  (Order  50,  r.  6).  A  defendant  may  in  a  proper  case 
apply,  and  that  notwithstanding  the  plaintitf  has  served  a  notice  of  motion 
for  the  like  purpose  {Sargant  v.  Read,  1876,  1  Ch.  D.  600).  But,  unless  the 
defendant  has  delivered  a  counterclaim,  he  cannot  apply  for  an  injunction 
against  the  plaintiff,  unless  the  relief  sought  by  such  injimction  is  incident 
to  or  arises  out  of  the  relief  sought  by  the  plaintiff.  If  he  desires  any  other 
relief  liefore  the  time  for  dehvery  of  a  counterclaim,  he  must  issue  a  writ  in 
a  cross-action  {Carter  v.  Fey,  [1894]  2  Ch.  541). 

When  Application  made. — The  plaintiff  may  apply  at  any  time  after 
vfxit  issued.  In  a  case  decided  before  the  Judicature  Act  an  apphcation  was 
entertained  even  before  bill  filed  {Thmmeloe  v.  Skoines,  1873,  L.  E.  16  Eq. 
126) ;  but  this  case  must  be  considered  as  of  very  doubtful  authority,  and, 
semhle,  would  not  now  be  followed  (see  Annual  Practice,  1898,  p.  890).  A 
defendant  cannot  apply  imtd  after  appearance,  and  then  only  on  notice 
(Order  50,  r.  6). 

Ex  parte  Applications. — In  very  urgent  cases  an  order  can  be  obtained 
ex  parte,  so  soon  as  the  writ  has  been  issued.  The  usual  course  in  such 
cases  is  for  the  Court  to  make  an  interim  order  extending  over  a  day 
named  therein,  and  to  give  leave  to  serve  notice  of  motion  for  a  particidar 
day,  together  with  a  copy  of  the  writ.  Ordinarily  there  must  lie  at  least 
two  clear  days  between  the  service  of  a  notice  of  motion  and  the  date 
named  in  the  notice  for  hearing  the  motion  (Order  52,  r.  4) ;  but  leave  to 
serve  short  notice  of  motion  can  be  obtained.  Such  leave  must  be  granted 
by  a  judge  in  person,  and  cannot  be  given  by  a  master  in  chambers 
{Conacher  v.  Conacher,  1881,  29  W.  E.  230).  The  fact  that  leave  to  serve 
short  notice  is  applied  for  must  be  distinctly  stated  to  the  Court,  and  the 
fact  that  leave  to  serve  short  notice  has  been  granted  must  appear  on  the 
face  of  the  notice  itself  {Bavjson  v.  Beeson,  1882,  22  Ch.  D.  504). 

After  the  defendant  has  appeared  it  is  unusual  to  grant  an  injunction 
c  parte,  though  in  urgent  cases  notice  to  the  defendant  may  be  dispensed 
with  {Harrison  v.  CocXxrcll,  1817,  3  Mer.  1 ;  Petleyv.  Eastern  Counties  Ewy. 
Co.,  1839,  8  Sim.  483 ;  Langham  v.  Great  Northern  Ewy.  Co.,  1848,  1  De  G. 
&  Sm.  486).  The  fact  of  appearance  should  be  communicated  to  the  Court 
{Mexican  Co.  v.  London  and  Maldonado,  1890,  W.  N.  8 ;  Han-iscm  v.  CocTc&rell 
{iibi  supra)). 

After  notice  of  motion  has  once  been  served  it  is  improper  to  apply  ex 
parte  {Graham  v.  Campbell,  1878,  7  Ch.  D.  490). 

Upon  ex  2J(X'rte  applications  the  utmost  good  faith  must  be  observed. 
For,  if  there  has  been  any  suppression  of  material  facts,  that  in  itself  would 
be  good  ground  for  dissolving  the  injunction  quite  apart  from  merits  {Broun 
V.  Neioall,  1837,  2  Myl.  &  Cr.  558  ;  A.-G.  v.  Corporation  of  Liverpool,  1835, 
1  Myl.  &  Cr.  171 ;  Dalglish  v.  Jan-ie,  1850,  2  Mac.  &  G.  231 ;  Clifton  v.  Robin- 
■so/i,  1853,  16  Beav.  335 ;  Wimbledon  Local  Board  v.  Croydon  Sanitary 
Authority,  1886,  32  Ch.  D.  421  :  Boycc  v.  Gill,  1891,  64  L.  T.  824).  "  The 
Court  can  have  no  ground  upon  which  it  can  proceed,  in  gi-anting  an  ex  parte 
injunction,  but  a  faithful  statement  of  the  case  ;  and  where  the  Coiu"t  has 
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found  a  party  misstating  the  case,  either  by  misrepresentation  or  suppression, 
the  Court  has  always  exercised  its  jurisdiction  for  the  purpose  of  repressing 
that  practice  "  (per  Lord  Cottenham,  L.C.,  Brown  v.  Newall,  1837,  2  Myl.  & 
Cr.  p.  571).  "  The  jurisdiction  of  the  Court  in  granting  ex  parte  injunctions 
is  a  very  hazardous  one,  and  one  which,  though  often  used  to  preserve  pro- 
perty, may  be  often  used  to  the  injury  of  others ;  and  it  is  right  that  a  strict 
hand  should  be  held  over  those  who  come  with  such  applications  "  (A.-G.  v. 
Corporation  of  Liverpool,  1835,  1  Myl.  &  Cr.  p.  211).  "The  party  applying 
is  bound  to  put  the  Court  in  possession  of  all  the  facts,  in  order  to  enable  it 
to  judge  whether  the  defendant  ought  to  be  put  to  what  may  be  occasionally 
a  very  serious  evil,  namely,  a  temporary  injunction.  The  Court  does  not 
deal  with  the  same  strictness  and  severity  in  the  case  of  an  injunction 
obtained  on  notice,  and  very  properly  so,  for  then  the  opposite  party  has  the 
opportunity  of  bringing  forward  every  circumstance  favourable  to  his  case  " 
{Maclaren  v.  Stainton,  1852,  16  Beav.  p.  290). 

Notice  of  Motion. — The  plaintiff  can,  without  special  leave,  serve  notice 
of  motion  upon  a  defendant  who  has  appeared  (Order  52,  r.  8) ;  and,  by 
leave,  with  the  writ,  or  at  any  time  after  service  of  the  writ  and  before  the 
time  limited  for  appearance  (Order  52,  r.  9).  A  notice  of  motion  should 
state  clearly  the  nature  of  the  order  asked  for  {Brown  v.  Eobertson,  1846, 
2  Ph.  173). 

Evidence. — The  motion  is  usually  heard  on  affidavit  evidence  on  both 
sides.  If  necessary,  the  witnesses  can  be  orally  examined,  and  cross- 
examined  on  their  affidavits. 

In  the  case  of  an  ex  parte  application  for  an  injunction,  the  party 
making  the  application  must  furnish  copies  of  the  affidavits  upon  which  it 
is  granted,  upon  payment  of  the  proper  charges,  immediately  upon  the 
receipt  of  a  written  request  for  the  same,  with  an  undertaking  to  pay  the 
proper  charges,  or  within  such  time  as  is  specified  in  such  request  or 
may  have  been  directed  by  the  Court  or  a  judge  (Order  66,  r.  7  (/)). 
(As  to  evidence,  see  further  Daniell's  Ch.  Br.  pp.  1612-1614 ;  Kerr, 
pp.  617-622.) 

Hearing  of  Motion. — Upon  the  hearing  of  the  motion  the  Court  will 
either  grant  or  refuse  the  order,  or  will,  if  it  should  be  of  opinion  that  no 
case  is  made  for  an  interlocutory  injunction,  but  that  there  is  a  case  to  be 
tried  at  the  hearing  of  the  action,  order  the  motion  to  stand  over  until  the 
trial.     An  undertaking  is  often  accepted  in  lieu  of  an  actual  order. 

Forrth  of  Order. — An  order  for  an  interlocutory  injunction  enjoins  the 
party  against  whom  it  is  made  "  until  judgment  in  the  action  or  further 
order." 

Undertaking  as  to  Damages. — On  granting  interlocutory  injunctions, 
whether  obtained  ex  parte  or  on  notice,  it  is  the  invariable  practice  of  the 
Court  to  require  an  undertaking  from  the  plaintiff'  to  be  answerable  for 
damages  caused  to  the  defendant  by  the  injunction,  in  the  event  of  the 
Court  hereafter  awarding  any  such  damages  (Graham  v.  Campbell,  1878, 
7  Ch.  D.  490).  But  where  an  injunction,  though  interlocutory  in  the 
sense  of  being  granted  between  the  issue  of  the  writ  and  the  hearing  of 
the  action,  is  really  final,  the  undertaking  will  not  be  required.  Thus 
wliere  in  an  action  to  restrain  the  infringement  of  a  patent,  an  order  was 
made  on  the  application  of  the  defendant  restraining  the  plaintiff's  until 
judgment  from  publishing  threats  of  legal  proceedings  for  infringement,  it 
was  held  that  the  undertaking  ought  not  to  be  inserted  in  the  order  (Fenner 
v.  Wilson,  [1893]  2  Ch.  656).  There  is  no  power  to  compel  a  plaintiff"  to 
give  the  undertaking.      It  is  a  term  imposed  by  the  Court,  which  the 
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plaintifif  may  refuse  to  accept  {Tucker  v.  New  Brunswick  Trading  Co.  of 
London,  1890,  44  Ch.  D.  249). 

As  to  the  history  of  the  undertaking  the  judgment  of  Jessel,  M.  R,  in 
Smith  V.  Day,  1882,  21  Ch.  D.  451,  may  be  consulted. 

From  whom  required. — The  undertaking  will  not  be  required  from  the 
Crown  suing  by  the  Attorney-General  (A.-G.  v.  Albany  Hotel  Co.,  [1896] 
2  Ch.  696). 

The  imdertaking  of  a  married  woman  is  sufficient  {In  re  Prynne,  1885, 
53L.T.  465). 

Where  a  corporation  or  joint-stock  company  was  plaintiff  it  was  not 
formerly  the  practice  to  accept  merely  the  undertaking  of  counsel  on  behalf 
of  the  plaintiffs,  but  a  director  or  other  responsible  person  was  required  to 
sign  the  Registrar's  book.  Under  the  present  practice,  however,  it  seems 
that  the  undertaking  of  a  corporation  will  be  accepted.  Thus  the  under- 
taking of  a  local  board  was  held  to  be  sufficient  {East  Molesey  Loccd  Board 
V.  Lambeth  Waterworks  Co.,  [1892]  3  Ch.  289) ;  and  of  a  limited  company 
{Manchester  and  Liverpool  District  Banking  Co.  v.  Parkin^son,  1889,  60 
L.  T.  47). 

Where  the  plaintiff  is  resident  out  of  the  jurisdiction,  an  undertaking 
may  be  required  from  his  agent  or  some  responsible  person  {Hamilton  v. 
Board,  1863,  1  N.  R  379 ;  Seton,  p.  456). 

Extent  of  Undertaking. — The  undertaking  is  not  confined  to  damages 
sustained  by  the  party  against  whom  the  injunction  is  granted,  but  extends 
to  aU  the  defendants  who  ask  for  it  {Tucker  v.  New  Brunswick  Trading  Co. 
of  London,  1890,  44  Ch.  D.  249). 

Ejfect  to  be  given  to  the  Undertaking. — Effect  ought  to  be  given  to  the 
undertaking,  except  under  very  special  circumstances  {Craham  v.  Campbell, 
1878,  7  Ch.  D.  494).  There  is,  however,  a  discretion  in  the  Court ;  and 
imexplained  and  unreasonable  delay  in  making  an  application  to  enforce  it 
{Ex  parte  Hall,  In  re  Wood,  1883,  23  Ch.  D.  644),  or  trivial  and  remote 
damage  {Smith  v.  Day,  1882,  21  Ch.  D.  421),  have  been  held  sufficient 
reasons  to  disentitle  the  defendant  to  the  benefit  of  it. 

In  Smith  v.  Day  {uhi  supra)  Jessel,  M.  E.,  expressed  the  opinion  that  a 
defendant  is  not  entitled  to  have  the  undertaking  enforced,  where  an 
interlocutory  injunction  has  been  wrongly  granted  owing  to  a  mistake 
of  law  by  the  judge  without  any  misrepresentation,  suppression,  or 
default  on  the  part  of  the  plaintiff;  but  this  dict%im  was  dissented  from 
by  the  Court  of  Appeal  in  Griffith  v.  Blake,  1884,  27  Ch.  D.  474 ;  and  the 
rule  is  now  clear  that,  whenever  the  undertaking  is  given,  and  the  plaintiff 
ultimately  fails  on  the  merits,  an  inquiry  as  to  damages  will  be  directed, 
unless  there  are  special  circumstances  to  the  contrary.  And  the  under- 
taking is  equallv  enforceable  where  there  has  been  a  mistake  of  law  on  the 
part  of  the  Court  {Hunt  v.  HvM,  1885,  54  L,  J.  Ch.  289). 

Where  the  Court  can  satisfy  itself  of  the  amount  of  damage  caused  to  the 
defendant  by  the  injimction  an  inquiry  will  not  be  directed,  but  the  Court 
will  at  once  assess  the  damages,  and  save  expense  to  the  parties  {Graham 
V.  Campbell,  1878,  7  Ch.  D.  494). 

Neither  discontinuance  of  the  action  {Ncwcomon  v.  Coulson,  1878,  7  Ch. 
D.  764),  nor  its  dismissal  {Ncwby  v.  Harrison,  1861,  3  De  G.,  F.  &  J.  287), 
nor  the  discharge  of  the  order  containing  the  imdertaking  {Boss  v.  Buxton, 
1888,  W.  N.  55),  have  the  effect  of  superseding  the  imdertaking ;  and  it 
has  been  enforced  in  favour  of  the  real  and  personal  representatives  of  a 
deceased  defendant  {Sheppard  v.  Gilmore,  1887,  W.  N.  242). 

Service  of  Order  for  Injunction. — An  order  for  an  injunction  should  be 
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completed  with  all  possible  despatch.  But  notice  of  the  order  having  beeji 
made  is  in  the  first  instance  sufficient,  or  a  copy  of  the  minutes  may  be 
obtained  fromHhe  Eegistrar  and  served  on  the  party  enjoined  {Hcywood  v. 
Wait,  1870, 18  W.  E.  205).  Notice  by  telegram  has  been  held  to  be  sufficient 
{In  re  Bryant,  1876,  4  Ch.  D.  98;  Eoz  imrtc  Langley,  Ex  parte  Smith,  In  re 
Bishop,  1^1^,  Id  Ch.  D.  110;  The  Seraglio,  1885,  10  P.  D.  120).  It  is, 
however,  desirable  that  the  order  should  be  drawn  up,  passed,  and  entered 
with  as  little  delay  as  the  circumstances  admit  of.  When  completed  it 
should  be  served  on  the  defendant.  Service  must,  unless  substituted 
service  is  authorised,  be  personal,  and,  if  the  order  be  mandatory,  it  must 
bear  the  indorsement  prescribed  by  Order  41,  r.  5.  Such  indorsement  is 
not  necessary  in  the  case  of  an  order  which  is  merely  prohibitive  {Sclous  v. 
Croydon  Rural  Sanitary  Authority,  1885,  53  L.  T.  209). 

Dissolving  Injunction. — An  interlocutory  injunction  may  be  dissolved  at 
any  time  before  trial  (see  dictum  of  Jessel,  M.  K.,  in  In  re  Holt,  1880, 
16  Ch.  D.  115). 

An  injunction  is  ipso  facto  dissolved  by  dismissal  of  the  action  {Green  v. 
Pulsford,  1839,  2  Beav.  7).  Where  an  injimction  is  granted  on  the  merits 
it  is  not  lost  by  subsequent  amendment  of  the  writ  {Harvey  v.  Hall,  1870, 
L.  E.  11  Eq.  31). 

Hoio  Apjylication  made. — An  application  to  dissolve  an  injunction  is 
made  by  motion  on  notice.  In  urgent  cases  leave  to  serve  short  notice  of 
motion  can  be  obtained.  It  will  be  heard  on  evidence  filed  by  the  defend- 
ant in  opposition  to  the  affidavits  on  which  the  order  for  injunction  was 
made.  The  Court  has  refused  to  allow  the  motion  to  stand  over  to  enable 
the  plaintiff  to  cross-examine  the  defendant's  witnesses  {Normanville  \. 
Stenning,  1853,  10  Ha.  App.  xx.).  • 

Where  Order  ohtained  improperly. — Where  it  appears  that  an  injunction 
has  been  obtained  ex  parte  on  the  suppression  of  material  facts,  the  order 
will  be  at  once  discharged,  without  regard  to  merits  (see  cases  cited  swpra 
under  the  head  of  Ex  'parte  Injunctions).  And  so,  where  the  order  was  made 
on  the  terms  of  adding  a  person  as  plaintiff  who  could  give  an  undertaking 
in  damages,  and  several  days  were  allowed  to  elapse  without  making  the 
necessary  amendment,  the  Court  at  once  dissolved  the  injunction,  on 
the  ground  that  good  faith  had  not  been  kept  {Spanish  General  Agency 
Corporation  v.  Spanish  Corporation,  1890,  63  L.  T.  161). 

Where  on  motion  for  injunction  or  to  continue  an  interim  order  already 
obtained  it  appeared  that  there  had  been  suppression  of  material  facts  on 
the  original  application,  the  Court  dissolved  the  ex  parte  order  with  costs 
without  a  cross-notice  of  motion  by  the  defendant  {Boycc  v.  Gill,  1891, 
64  L.  T.  824).  In  such  case,  however,  the  injunction  asked  for  may  be 
granted  on  evidence  (S.  C. ;  and  see  Fitch  v.  Rochfort,  1849,  18  L.  J.  Ch. 
458). 

It  is  not,  however,  necessary  for  a  plaintiff  to  state  every  fact  to  the 
Court  on  applying  for  an  ex  parte  order.  He  is  under  no  obligation  to 
state  facts  not  relevant  to  any  real  issue  between  the  parties  ( Weston  v. 
Arnold,  1873,  L.  E.  8  Ch.  1084). 

A  motion  to  discharge  an  ex  parte  injunction  on  the  ground  that  it  has 
been  obtained  by  misrepresentation  is  proper,  though  the  injunction  is 
about  to  expire  {WimhUdon  Local  Board  v.  Croydon  Rural  Sanitary 
Authority,  1886,  32  Ch.  D.  421). 

Wlicrc  Injunction  granted  over  a  certain  Day. — Where  an  injunction  is 
granted  over  a  day  named  or  until  further  order,  it  signifies  that  the 
injunction  may  be  dissolved  before  the  day  fixed,  but  cannot  be  extended 
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beyond  that  period  except  with  leave  of  the  Court  {Bolton  v.  London  School 
Board,  1878,  7  Ch.  D.  766). 

Acquiescence  and  Delay. — A  defendant  may  lose  his  right  to  have 
an  injunction  dissolved  by  acquiescing  in  it,  or  by  long  delay  in  applying 
to  discharge  it  (Glascott  v.  Ltuig,  1838,  3  Myl.  &  Cr.  451 ;  Bickford  v. 
Skewes,  1839,  4  Myl.  &  Cr.  498 :  Bell  v.  Rull  and  Selby  Rivy.  Co.,  1839, 
1  EaiL  C.  616),  and  a  party  who  has  deliberately  consented  to  a  perpetual 
injunction  will  not  be  allowed  to  withdraw  such  consent  merely  because  he 
has  discovered  that  he  might  have  a  good  defence  to  the  action  {Elsas  v. 
Williams,  1884,  54  L.  J.  Ch.  336). 

See  fmther,  as  to  dissolving  injunctions,  DanieU's  Ch.  Pr.  pp.  1617-1620 ; 
Joyce,  pp.  1264-1280 ;  Kerr,  pp.  631-636 ;  Seton,  pp.  628,  629. 

Continuing  Injunctions. — An  injunction  obtained  upon  an  interlocutory 
application  is  superseded  by  the  judgment  at  the  trial.  If  it  is  desired  that 
it  should  still  remain  in  force,  it  must  be  expressly  continued.  It  may  be 
continued  provisionally,  pending  inquiries  or  accounts  necessary  for  work- 
ing out  the  rights  of  the  parties,  or  permanently,  in  which  case  it  takes  the 
form  of  a  perpetual  injunction  (see  DanieU's  Ch.  Pr.  p.  1620). 

Perpetual  Injunctions,  wJien  granted. — Perpetual  injimctions  are  not, 
as  a  rule,  granted  except  at  the  hearing,  unless  the  parties  agree  to  treat 
the  hearing  of  a  motion  for  an  interlocutory  order  as  the  hearing  of  the 
action  (Morrell  v.  Pearson,  1849,  12  Beav.  284).  In  modern  practice  it  is 
by  no  means  imcommon  to  obtain  by  consent  an  order  for  a  perpetual 
injunction  upon  summons.  And,  where  the  defendant  by  his  defence 
(LoTulon  Steam  Dyeing  Co.  v.  Dighy,  1888,  36  W.  E.  497),  or  by  letter  {Allen 
V.  Oakey,  1890,  62  K  T.  724),  offered  to  consent  to  an  order  being  made  in 
chambers,  the  plaintiff  was  not  allowed  the  extra  costs  occasioned  by  his 
insisting  on  the  case  being  disposed  of  in  Court. 

A  perpetual  injunction  can  be  obtained  at  the  hearing,  though  the 
plaintiff  has  not  previously  appUed  for  an  interlocutory  order  {Bacon  v. 
Jmies,  1839,  4  Myl.  &  Cr.  433). 

Suspending  Injunction. — Where  a  plaintiff  has  proved  his  right  to  an 
injunction  against  a  nuisance  or  other  injury,  it  is  no  part  of  the  duty  of 
the  Court  to  inquire  in  what  way  the  defendant  can  best  remove  it.  The 
plaintiff  is  entitled  to  an  injunction  at  once,  unless  the  removal  of  the 
injury  is  physically  impossible ;  it  is  the  duty  of  the  defendant  to  find  his 
own  way  out  of  the  difficulty,  whatever  inconvenience  or  expense  it  may 
put  him  to  {A.-G.  v.  Colney  Hatch  Lunatic  Asylum,  1869,  L.  R  4  Ch.  146). 
But,  where  the  difficulty  of  removing  the  injury  is  great,  the  Court  will 
suspend  the  operation  of  the  injunction  for  a  time,  so  as  to  afford  an  oppor- 
tunity to  the  defendant  of  complying  with  the  order  (S.  C. ;  Goldsmid  v, 
Tunbridge  Wells  Commissianers,  1865,  L.  E.  1  Eq.  161 :  1  Ch.  349 ;  A.-G. 
v.  Proprietors  of  Bradford  Canal,  1866,  L.  E.  2  Eq.  71 ;  A.-G.  v.  Leeds 
Corporation,  1870,  L.  E.  5  Ch.  583). 

Where  the  Court  of  Appeal  has  granted  an  injunction,  an  application  to 
suspend  it  may  be  made  to  the  judge  in  the  Court  below  {Shelfer  v.  City  of 
London  Electric  Lighting  Co.,  [1895]  2  Ch.  388). 

Death  of  Plaintiff- — Survival  of  Cause  of  Action. — Where  a  plaintiff, 
who  had  brought  an  action  for  a  mandatory  injunction  and  damages  for 
obstruction  of  light,  died  more  than  six  months  after  the  commencement  of 
action,  and  her  executor  and  devisee  obtained  an  order  to  carry  on  proceed- 
ings against  the  defendant,  it  was  held  that  the  plaintiffs  equitable  right  to 
a  mandatory  injunction  devolved  on  her  devisee,  and  that  he,  in  his  capacity 
of  executor,  was  at  least  entitled  to  continue  the  action  for  recovery  of 
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damages  in  respect  of  injury  committed  during  a  period  of  six  months  prior 
to  the  plaintiff's  death  {Jones  v.  Simes,  1890,  43  Ch.  D.  607). 

Costs — of  Motions. — As  a  rule,  the  costs  of  motions  for  injunctions  are 
made  costs  in  the  action,  so  that  the  party  who  is  ultimately  successful  in 
the  litigation  gets  such  costs.  "  The  course  of  the  Court  provides  for  the 
costs  of  motions  for  injunctions  in  a  way  most  just,  by  leaving  the  party 
moving,  if  his  suit  fails,  to  pay  the  costs ;  and  if  his  suit  succeeds,  providing 
for  his  costs  effectually  {Cheat  Western  Bwy.  Co.  v.  Oxford,  Worcester,  and 
Wolverhampton  Bwy.  Co.,  1852,  5  De  G.  &  Sm.  437). 

As  to  the  general  rules  with  regard  to  costs  on  motions,  where  there 
is  no  direction  in  the  order,  laid  down  by  Sir  John  Leach  (1823,  1  S.  &  S. 
357),  see  Morgan  and  "Wurtzburg  on  Costs,  p.  47 ;  Kerr,  p.  31 ;  Seton, 
p.  346. 

Where  a  motion  is  ordered  to  stand  over  to  the  trial,  and  is  not  then 
brought  on,  and  the  action  is  subsequently  dismissed  with  costs,  the 
defendant's  costs  of  the  motion  will  be  included  in  the  costs  to  be  taxed 
without  any  express  direction  to  that  effect  {Gosnell  v.  Bishop,  1888,  38  Ch. 
D.  385). 

The  following  rule  as  to  costs  of  interlocutory  applications  has  recently 
been  laid  down  by  the  judges  of  the  Chancery  Division  :  Where  interlocu- 
tory applications  have  been  ordered  to  stand  to  the  trial,  and  are  not  then 
mentioned  to  the  judge,  the  costs  of  such  applications  are  to  be  treated  as 
costs  in  the  action,  and  taxed  accordingly,  and  need  not  be  mentioned  in 
the  judgment.  Where  such  applications  have  been  disposed  of,  but  the 
costs  have  been  reserved,  such  costs  are  not  to  be  mentioned  in  the  judg- 
ment or  order,  or  allowed  on  taxation,  without  the  special  direction  of  the 
judge  {British  Natural  Brcmium  Provident  Association  v.  Byivater,  [1897] 

2  Ch.  531). 

Where  the  object  of  the  action  is  attained  on  motion,  the  plaintiff  ought 
to  apply  to  the  defendant  to  have  the  costs  disposed  of  on  motion,  otherwise 
he  will  not  be  allowed  the  extra  costs  of  bringing  on  the  action  to  trial 
{Sonnenschein  v.  Barnard,  1888,  57  L.  T.  712). 

Costs  generally. — Where  a  plaintiff  comes  to  enforce  a  legal  right,  and 
there  has  been  no  misconduct  on  his  part,  no  omission  or  neglect  which 
would  induce  the  Court  to  deprive  him  of  his  costs,  the  Court  has  no  dis- 
cretion, and  cannot  take  away  the  plaintiff's  right  to  costs.  To  entitle  him 
to  costs,  the  plaintiff  is  not  bound  to  give  notice  before  commencing  pro- 
ceedings {Cooper  V.  Whittinjjham,  1880,  15  Ch.  D.  501 ;  Goodhart  v.  Hyett, 
1883,  25  Ch.  D.  182).  Thus  innocent  infringers  of  trade  marks  or 
registered  designs  have  been  ordered  to  pay  costs  {Upmann  v.  Fo7'ester, 
1883,  24  Ch.  D.  231 ;  Wittman  v.  Oppenheim,  1884,  27  Ch.  D.  260).  But 
where  there  had  been  an  innocent  dealing  with  a  small  quantity  of  goods 
which  turned  out  to  be  an  infringement  of  the  plaintiff's  trade  mark,  and 
defendant  submitted  to  an  injunction,  the  Court  refused  to  order  him  to 
pay  costs  {American  Tobacco  Co.  v.  Guest,  [1892]  1  Ch.  630).  And  where,  in 
an  action  for  infringement  of  copyright,  the  defendants  offered  an  under- 
taking with  costs  not  to  republish  the  matter  complained  of,  and  the 
plaintiffs  nevertheless  proceeded  with  their  action,  they  were  disallowed 
their  costs  subsequent  to  the  defendants'  offer  {Walter  v.  Steinkopff,  [1892] 

3  Ch.  489  ;  and  see  Jenldns  v.  Hope,  [1896]  1  Ch.  278). 

Breach  of  Injunction. — A  party  who  has  notice  of  an  order  of  the  Court 
is  bound  by  it  from  the  time  the  order  is  pronounced  {M'Neil  v.  Garratt, 
1841,  Cr.  &  Ph.  98).  As  long  as  an  injunction  exists  it  must  be  obeyed. 
Those  who  wish  to  get  rid  of  an  order  must  do  so  in  the  proper  way,  that  is 
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by  appeal.  So  long  as  it  exists  it  must  be  obeyed,  and  obeyed  to  the  letter, 
and  anyone  who  does  not  obey  it  to  the  letter  is  guilty  of  committing  a 
wilful  breach  of  it,  imless  there  be  some  misapprehension,  which  may  mis- 
lead him  upon  the  plain  reading  of  the  order  {Spokes  v.  Banbury  Local  Board 
of  Health,  1865,  L.  E.  1  Eq.  42).  It  is  not  open  to  any  party  to  question  an 
order  of  the  Court  or  any  process  under  the  authority  of  the  Court  by  dis- 
obedience. If  the  order  be  irregular,  the  party  affected  by  it  must  take  the 
proper  steps  to  set  it  aside  {Russell  v.  Ea^t  Anglian  Rioy.  Co.,  1850,  3  Mac. 
&  G.  104). 

An  imdertaking  given  to  the  Court  is  equivalent  to  an  injunction,  and, 
if  violated,  may  be  the  subject  of  an  appKcation  to  the  Court  {London  and 
Birmingham  Rwy.  Co.  v.  Grand  Junction  Canal  Co.,  1835,  1  Eail.  C.  224). 
But  where  a  defendant  by  mistake  consented  to  an  undertaking  more 
extensive  than  he  intended,  the  Court  refused  to  enforce  that  part  of  the 
undertaking  which  had  been  given  by  mistake  {Mulling  v.  Howell,  1879, 
11  Ch.  D.  763). 

Remedy  for  Breach. — By  Order  42,  r.  7,  it  is  provided  that  a  judgment 
requiring  any  person  to  do  any  act  other  than  the  payment  of  money,  or  to 
abstain  from  doing  anything,  may  be  enforced  by  writ  of  attachment,  or  by 
committal.  (See  Execution.)  But,  notwithstanding  the  above  rule,  com- 
mittal, rather  than  attachment,  appears  to  be  the  more  appropriate  remedy 
in  the  case  of  breach  of  an  injunction. 

Xotke  of  Injunction. — Before  the  Court  will  assert  its  authority  to  punish 
a  breach  of  an  injunction,  it  will  require  to  be  satisfied  that  the  party  was 
aware  of  the  fact  that  the  order  for  an  injimction  had  been  made.  Strictly 
speaking,  the  order  ought  to  be  served  on  the  party  enjoined,  but,  as  has 
already  been  stated,  such  service  is  not  essential.  If  once  it  is  established 
that  the  party  against  whom  the  application  is  made  was  aware  of  or  has 
notice  of  the  injunction,  the  Court  will  not  allow  him  to  disregard  its  order 
with  impunity.  It  matters  not  how  the  notice  was  given  {Heywood  v.  Wait, 
1870,  18  W.  R.  205).  Thus,  where  a  man  was  in  Court  and  had  notice  of 
the  order  by  being  present  when  it  was  pronounced,  he  was  adjudged  guilty 
iif  contempt  by  acting  in  breach  of  it,  even  though  he  had  not  been  served 
with  the  order  {Skip  v.  Hanvood,  1747,  3  Atk.  564 :  and  see  Heo.rn  v.  Tennant, 
1807, 14  Ves.  136 ;  9  R.  E.  253  ;  Kimpton  v.  Eve,  1813,  2  Ves.  &  Bea.  349 ;  13 
E.  E.  116  ;  Vanmndau  v.  Rose,  1820,  2  Jac.  &  W.  261 ;  22  E.  E.  114  ;  3rNeil 
V.  Garratt,  1841,  Cr.  &  Ph.  98).  The  rule  is  not  limited  to  cases  in  which 
a  breach  is  committed  before  there  has  been  time  for  the  plaintiff  to  get  the 
order  drawn  up  and  entered  {United  Telephone  Co.  v.  Dale,  1884,  25  Ch.  D. 
778).  Even  if  the  party  is  not  named  in  the  order,  yet  if  he  is  proved  to 
have  notice  of  it,  he  will  be  held  to  be  in  contempt.  So  where  trustees  of  a 
friendly  society  were  restrained  by  name  from  dividing  a  sum  of  money 
among  the  members,  and  the  old  trustees  having  retired,  new  trustees  were 
appointed  in  theu-  place,  who  proceeded  to  divide  the  money,  the  new  as 
well  as  the  old  trustees  were  held  to  be  guilty  of  contempt.  People  cannot 
by  a  rusti  avoid  and  get  rid  of  an  order  made  by  the  Court  {Avory  v.  Andmcs, 
1882,  30  W.  E.  564). 

Where,  however,  it  is  sought  to  commit  for  contempt  a  person  who  after 
receiving  a  notice  disregards  it,  the  Court  must  decide  upon  the  particular 
facts  of  the  case  whether  he  had  in  fact  notice  of  the  injunction,  and  it  is  the 
duty  of  those  who  ask  for  the  committal  to  prove  this  beyond  reasonable 
doubt  {Ex  parte  Langley,  Ex  parte  Smith,  In  re  Bishop,  1879,  13  Ch.  D. 
110).  A  person  who  has  violated  an  injunction  will  not  be  committed  when 
he  swears  that,  though  he  had  received  notice  of  it  by  telegram,  he  hovA  fidi 
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believed  that  no  injunction  had  been  granted,  and  the  circumstances  show 
that  such  a  belief  was  not  unreasonable  {Ex  parte  Langley,  ubi  supra ;  and 
see  Kimpton  v.  Eve,  1813,  2  Ves.  &  Bea.  349 ;  13  R  R  116). 

Person  not  a  Party. — A  person,  not  himself  included  in  the  injunction  nor 
a  party  to  the  action,  who  knowingly  aids  and  abets  the  defendant  in  a 
breach  may  be  committed  {Scaioard  v.  Paterson,  [1897]  1  Ch.  545 ;  and  see 
Zeivis  V.  Morgan,  1818,  5  Price,  518  ;  Lord  Wellesley  v.  Earl  Mornington,  1848, 
11  Beav.  180). 

Motion  to  Commit. — An  application  to  commit  is  made  by  motion,  which 
must  be  personally  served  (Angerstein  v.  Hunt,  1801,  6  Ves.  488 ;  Hope  v. 
Carnegie,  1868,  L.  R  7  Eq.  254 ;  Mander  v.  Falcke,  [1891]  3  Ch.  488).  The 
notice  of  motion  must  state  in  general  terms  the  grounds  of  the  application  ; 
and  where  it  is  founded  on  evidence  by  affidavit,  a  copy  of  any  affidavit 
intended  to  be  used  must  be  served  with  the  notice  of  motion  (Order 
52,  r.  4). 

Costs. — Unless  in  extreme  cases  an  actual  order  for  committal  is  not 
usually  made,  the  Court  being  satisfied  to  make  the  party  in  contempt  pay 
the  costs  (see  Price  v.  Hutchison,  1869,  L.  E.  9  Eq.  536). 

Appeal. — An  appeal  lies  from  an  order  of  the  Court  adjudicating  a 
person  guilty  of  contempt  by  committing  a  breach  of  an  injunction  and 
ordering  him  to  pay  the  costs,  for  such  an  appeal  is  not  one  for  costs  only 
within  sec.  49  of  the  Judicature  Act,  1873  (  Witt  v.  Corcoran,  1876,  2  Ch.  D. 
69);  and  from  an  order  refusing  to  commit  for  contempt  (Jarmain  v. 
Chatterton,  1882,  20  Ch.  D.  493). 

Sequestration. — In  the  case  of  persons  who  are  privileged  from  arrest 
sequestration  is  the  appropriate  remedy  for  breach  of  an  injunction ;  and  so 
also  in  the  case  of  a  corporation  (Order  42,  r.  31  ;  see  Spokes  v.  Banbury 
Local  Board  of  Health,  1865,  L.  R  1  Eq.  42). 

Substitidionary  Execution. — If  a  mandatory  order  or  injunction  be  not 
complied  with,  the  Court  or  a  judge,  besides  or  instead  of  proceedings 
against  the  disobedient  party  for  contempt,  may  direct  that  the  act  required 
to  be  done  may  be  done  so  far  as  practicable  by  the  party  by  whom  the 
order  has  been  obtained,  or  some  other  person  appointed  by  the  Court  or 
judge,  at  the  cost  of  the  disobedient  party,  and  upon  the  act  being  done,  the 
expenses  incurred  may  be  ascertained  in  such  manner  as  the  Court  or  a 
judge  may  direct,  and  execution  may  issue  for  the  amount  ascertained,  and 
costs  (Order  42,  r.  30). 

(See  further  as  to  Breach  of  Injunctions,  Daniell's  Ch.  Pr.  pp.  1622- 
1627  ;  Joyce,  pp.  1321-1339  ;  Kerr,  pp.  640-649  ;  Seton,  pp.  632-634). 

[See  also  such  articles  as  Acquiescence  ;  Aik  ;  Ancient  Lights  ; 
Cairns'  Act  ;  Contempt  of  Court  ;  Copyright  ;  Covenants  in  Leases  ; 
Damages  ;  Easement  ;  Execution  ;  Light  ;  Mines  and  Minerals  ; 
Nuisance  ;  Patents  ;  Eestraint  of  Trade  ;  Support  ;  Trade  Label  ;  Trade 
Mark  ;  Trade  Name  ;  Trespass  ;  Waste  ;  Water  ;  Way.] 

\^Authorities. — Addison's  Treatise  on  the  Law  of  Contracts,  9th  ed.,  1892, 
pp.  281-287 ;  The  Annual  Practice,  1898  ;  Chitty's  Archbold's  Practice,  14th 
ed.,  1885,  pp.  426-431;  Daniell's  Chancery  Practice,  6th  ed.,  1884,  pp. 
1574-1627;  Day's  Common  Law  Procedure  Acts,  4th  ed.,  1872;  Eden  on 
Injunctions,  1821 ;  Fry  on  Specific  Performance  of  Contracts,  3rd  ed.,  1892, 
pp.  522-528  ;  Gilbert's  Forum  Romanum,  1758  ;  Joyce  on  Injunctions,  1872 ; 
Kerr  on  Injunctions,  3rd  ed.,  1888  ;  Pollock  on  Torts,  5th  ed.,  1897  ;  Seton's 
Judgments  and  Orders,  5th  ed.,  1891,  pp.  452-634  ;  Spence  on  The  Equitable 
Jurisdiction  of  the  Court  of  Chancery,  1846 ;  Story's  Commentaries  on 
Equity  Jurisprudence,  2nd  English  ed.,  1892,  pp.  570-624] 
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Injunctions    of    Edward    VI.  and    Elizabeth.— 

Injunctions  of  Edward  the,  Sixth. — The  injiiuctions  of  Edward  Yi.  (for  which 
see  Cardwell,  Documentary  Annals  of  the  Church  of  England,  p.  4)  were 
issued  in  the  year  1547  by  the  king,  who  was  a  minor,  by  the  advice  of  the 
Duke  of  Somerset,  Lord  Protector  of  the  reahn.  Their  object  was  to 
accelerate  the  Eeformation,  which  was  then  in  progress,  by  removing  from 
the  churches  ornaments  relating  to  superstition  and  idolatry. 

The  legal  force  of  these  injunctions  at  the  present  time  has  been 
questioned  on  the  twofold  ground  that  they  were  not  lawfully  issued  under 
statutable  authority,  and  that  if  they  were  thus  issued  they  have  since 
been  repealed. 

In  Westerton  v.  Liddell,  1855-57  (Moo.  Special  Eeport),  Dr.  Lushington, 
judge  of  the  London  Consistory  Court,  held  that  the  burden  of  proof  was 
on  those  who  asserted  their  legal  authority,  and  that  it  had  not  been 
established.  Sir  John  Dodson,  Dean  of  Arches,  on  appeal,  held  that  the}- 
had  legal  authority  under  the  Proclamation  Acts,  31  Hen.  viii.  c.  8,  and  34 
&  35  Hen.  viii.  c.  23.  Sir  E.  Phillimore,  Dean  of  Arches,  in  Martin  v. 
Mackoiwchie,  1868,  L.  E.  2  Ad.  &  Ec.  116,  took  the  same  view  of  their 
legahty,  and  also  considered  that  on  certain  technical  grounds  they  were 
not  valid  under  the  Proclamation  Act,  that  they  would  still  be  valid  under 
the  Supremacy  Act,  26  Hen.  viii.  c.  1,  and  also  by  their  statutory  recognition 
in  the  First  Prayer-Book  of  Edward  vi.  (3  &  4  Edw.  vi.  c.  10).  On  appeal 
to  the  Privy  Coimcil,  Cairns,  C,  seems  to  have  considered  that  so  far  as 
the  injunctions  could  be  taken  to  authorise  any  ceremony,  they  were 
abrogated  by  the  Ehzabethan  Act  of  Uniformity,  1  Eliz.  c.  2  (but  as  to  this, 
see  the  argument  in  Read  v.  Bishap  of  Lincoln,  1890,  P.  D.  9,  at  pp.  82,  83). 
They  were  again  treated  as  valid  in  Boyd  v.  PhiUpotts,  1874,  4  Ad.  &  Ec. 
297,  by  Sir  E.  Philhmore,  Dean  of  Arches ;  but  on  appeal  the  Judicial  Com- 
mittee found  it  unnecessary  to  determine  the  point  {PhiUpotts  v.  Boyd,  1875, 
L  E.  6  P.  C.  435). 

Injunctions  of  Queen  Elizaheth. — The  injunctions  of  Queen  Elizabeth  (for 
which  see  Cardwell,  Documentary  Annals  of  the  Church  of  England,  p.  210) 
were  injunctions  issued  by  the  Queen  in  the  year  1559  "by  the  advice 
of  Her  Most  Honourable  Council."  Their  chief  object  was,  hke  those  of 
Edward  the  Sixth,  to  remove  superstitious  practices,  and  they  appear  to 
have  been  drawn  up  under  the  direction  of  the  more  extreme  supporters  of 
the  Eeformation. 

In  so  far  as  they  deal  with  the  ornaments  of  the  church  and  ministers 
thereof,  they  possessed  no  legal  effect,  as  they  were  not  made  an  order  taken 
by  the  authority  of  the  Queen  with  the  advice  of  her  Commissioners 
appointed  under  the  Great  Seal  of  England  for  causes  ecclesiastical,  or  of 
the  Metropolitan  of  the  realm,  as  provided  by  the  Act  of  Uniformity,  1  &  2 
Eliz.  c.  2,  ss.  25,  26  {Ridsdale  v.  Cliftm,  1877,  2  P.  D.  276).  They  have, 
however,  been  at  times  treated  as  having  some  authority  for  other  purposes 
(see  EaidJcner  v.  Litchfield,  1845,  1  Eob.  Eccl.  184).  See  also  articles 
Lights  on  Altar  ;  Ornaments,  Eubric  ;  Uniformity,  Acts  of. 

[Authorities. — Strype,  Ann. ;  Burnet,  History  of  the  Reformation ;  Card- 
well,  Documentary  Annals  of  the  Church  of  England  \  Fuller,  Church 
History ;  Phillimore,  Eccl.  Law,  2nd  ed.] 

Injuria. — The  maxims  which  declare  that  an  action  lies  for  injuria 
x.inc  damno,  but  not  for  damnum  absque  injuria,  afford  no  real  assistance  to 
determine  whether  an  action  will  lie  or  not,  inasmuch  as  injuria  can  only 
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be  defined  as  the  infringement  of  a  legal  right.  The  maxims  are,  moreover, 
actually  misleading,  for  there  is  a  well-known  class  of  actions  in  which 
special  damage  must  be  proved  as  part  of  the  cause  of  action  (vol.  iv.  p.  104), 
e.g.  certain  actions  for  slander  (vol.  iv.  p.  182).  It  has,  however,  long  been 
customary  to  collect  cases  where  nominal  damages  may  be  recovered  for 
the  breach  of  a  legal  right  under  the  head  "  injuria  sine  ilamno"  or  "  uhi 
jus,  ihi  remedium."  The  best-known  enunciation  of  the  last  rule  is  to  be 
found  in  the  judgment  of  Lord  Holt,  C.J.,  in  Ashhy  v.  White  (1704,  Eaym. 
(Ld.)  938  ;  1  Smith,  L.  C),  where  it  was  held  by  Lord  Holt  and  the  House  of 
Lords  that  an  action  lay  against  a  returning  officer  for  rejecting  a  vote, 
which,  if  cast,  would  have  been  utterly  useless,  because  it  was  given  for  the 
successful  candidate.  Lord  Holt  said,  "  every  injury  imports  damage." 
This  means  only,  as  the  next  paragraph  shows,  that  some  legal  rights  may 
be  infringed  without  causing  pecuniary  damage  to  their  possessor.  Cases 
of  trespass  to  land  and  of  interference  with  easements  {Harrop  v.  Hirst, 
1868,  L.  E.  4  Ex.  43  ;  Siddons  v.  Short,  1877,  2  C.  P.  D.  572)  are  examples 
sometimes  explained  by  the  consideration  that  continuance  of  an  interrup- 
tion of  the  possession  would  ultimately  destroy  the  owner's  title. 

On  the  other  hand,  there  are  many  cases  in  which  a  person  injured 
by  the  act  of  another  has  no  cause  of  action  against  him ;  his  loss  is  said  to 
be  damnum  absque  injuria.  The  following  are  some  examples :  lawful  acts 
upon  the  other's  own  property  {Mayor  of  Bradford  v.  Pickles,  [1895]  App. 
Cas.  587),  but  entailing  an  interference  with  the  flow  of  underground  water 
{Chasemore  v.  Richards,  1859,  7  H,  L.  349),  or  with  a  prospect,  or  with  the 
enjoyment  of  Light  or  Support  from  neighbouring  land,  where  there  is  no 
easement ;  permitting  an  injurious  growth  of  thistle  down  (Giles  v.  Walker, 
1890,  24  Q.  B.  D.  656);  ordinary  business  competition  (see  M'Gregor  v. 
Mogid  Steamship  Co.,  [1892]  App.  Cas.  25) ;  inducing  a  third  person  not  to 
enter  into  a  contract  {Allen  v.  Flood,  [1898]  App.  Cas.  1) ;  Defamation  by 
privileged  statements ;  legal  proceedings  reasonably  undertaken  (see 
Malicious  Prosecution) — for  such  proceedings  party  and  party  costs, 
where  the  law  gives  them,  are  the  only  remedy;  acts  authorised  to  be 
done  by  statute  {Geddes  v.  Proprietors  of  the  Bann  Reservoir,  1878,  3  App. 
Cas.  430  ;  see  also  Accident). 

[Authorities. — The  note  to  Ashhy  v.  White  in  Smith,  L.  C. ;  Broom, 
Maxims,  6th  ed.,  p.  186.] 


Injuria,  (de)- — The  replication  cle  injuria  ("the  defendant  of  his 
own  wrong,  and  without  the  alleged  cause  ")  under  the  system  of  pleading 
in  vogue  before  the  Common  Law  Procedure  Acts  was  a  general  traverse, 
coupled  with  a  tender  of  issue  allowed  in  certain  actions  (trespass,  case, 
replevin).  Its  proper  office  was  to  deny  the  facts  set  up  as  an  excuse  by  the 
defendant's  plea  {Croqate's  case,  8  Co.  66  h ;  and  Jones  v.  Kitchen,  1787, 
1  Bos.  &  Pul.  77  ;  Stephen  on  Pleading,  ed.  1824,  p.  186). 


Injuriously  affected. — The  words  "injuriously  affected  by 
the  execution  of  the  works  "  in  sec.  68  of  the  Lands  Clauses  Consolidation 
Act,  1845,  have  been  discussed  in  a  large  number  of  compensation  cases. 
In  MCarthy  v.  Metropolitan  Board  of  Works,  1873,  L.  E.  8  C.  P.  191,  they 
were  discussed  by  Bramwcll,  B.,  at  pp.  208,  209,  wliere  lie  said :  "  I  agree 
that  the  word  '  injuriously '  does  not  mean  '  wrongfully '  affected.  What  is 
done   is  rightful   imder   the   Act.      It   means  hurtfully   or   'damnously' 
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affected.  As  when  we  say  of  a  man  that  he  fell  and  injured  his  leg,  we  do 
not  mean  that  his  leg  was  wronged,  but  that  it  was  hurt.  AVe  mean  he 
fell,  and  his  leg  was  injuriously,  that  is  to  say  hurtfully,  aftected.  At  the 
same  time  I  am  clearly  of  opinion  that,  to  entitle  the  parties  interested  to 
compensation,  the  injury  or  hurt  must  be  such  as  could  not  lawfully  be 
inflicted  except  by  the  powers  of  the  Act.  .  .  .  The  lands  must  be 
'  injuriously  affected '  by  reason  of  the  exercise  as  regards  such  lands  of  the 
pmvers  of  the  Act.  The  act,  therefore,  '  injuriously  affecting '  must  be  one 
which  would  be  wrongful  but  for  the  statute."  In  the  same  case  in  the 
House  of  Lords  (1874,  L.  E.  7  H.  L.  243)  the  test,  submitted  in  argument 
by  Mr,  Thesiger  and  adopted  by  the  Lord  Chancellor,  as  to  whether  land 
has  been  "  injuriously  affected "  so  as  to  entitle  a  person  to  compensation 
was  stated  thus :  "  Where  by  the  construction  of  works  there  is  a  physical 
interference  with  any  right,  public  or  private,  which  the  owners  or  occupiers 
of  property  are  by  law  entitled  to  make  use  of,  in  connection  with  such 
property,  and  which  right  gives  an  additional  market  value  to  such 
property,  apart  from  the  uses  to  which  any  particular  owner  or  occupier 
might  put  it,  there  is  a  title  to  compensation,  if,  by  reason  of  such  inter- 
ference, the  property,  as  a  property,  is  lessened  in  ■\alue."  It  was  also  said 
in  the  same  case,  "  that  wherever  an  action  might  have  been  brought  for 
damages,  if  no  Act  of  Parliament  had  been  passed,  the  case  is  brought 
within  the  class  of  cases  in  which  the  property  is  'injuriously  affected' 
within  the  meaning  of  the  Act."  But  the  general  rule,  that  compensation 
can  only  be  given  for  that  which,  unless  sanctioned  by  the  company's 
private  Act,  would  otherwise  have  been  an  actionable  wrong,  has  no 
application  where  something  is  done  on  land  compulsorily  taken  from  a 
person  which  "injuriously  affects"  his  other  land  (In  re  Stockport,  etc.. 
Railway,  1864,  33  L.  J.  Q.  B.  251,  approved  in  Cowper  Essex  v.  Acton  Local 
Board,  1889,  14  App.  Cas.  153).  Where  land  has  not  been  taken,  or  where 
the  damage  complained  of  has  not  been  done  on  the  land  taken,  com- 
pensation can  only  be  given  in  respect  of  lands  "  injimously  affected  "  by 
the  execution  of  the  works  authorised  by  the  Act  of  Parliament;  no 
compensation  can  be  given  for  damage  caused  by  their  subsequent  user 
(Hammersmith  and  City  Railway  v.  Brand,  1869,  L.  E.  4  H.  L.  171 ;  Cowper 
Essex  V.  Acton  Local  Board,  supra).  See  also  on  this  subject :  Caledonian 
Railway  v.  Walkers  Trustees,  1882,  7  App.  Cas.  259 ;  Ford  v.  Metropolitan 
Railway,  1886,  17  Q.  B.  D.  12;  and  titles  Compensation;  Lands  Clauses 
Acts. 


Injurious  to  Health.— An  effluvium  is  "injurious  to  health" 
within  the  meaning  of  sec.  114  of  the  Public  Health  Act,  1875,  which  has  the 
effect  of  causing  sick  persons  to  become  worse  (Malton  Board  of  Health  v. 
Malt(m  Manure  Co.,  1879,  4  Ex.  D.  302). 


In  land. — This  term  has  been  generally  taken  to  mean  demesne  land, 
as  distinguished  from  outland  or  that  let  to  tenants,  but  according  to  Mr. 
Elton  (Tenures  of  Kent,  33)  it  includes  all  that  was  given  to  the  borderers 
who,  with  the  serfs  and  cottagers,  cultivated  the  lord's  demesne. 


Inland  Bill  of  Exchange— See  vol.  ii.  p.  95  {ad fin.),  and 

p.  106  (Conflict  of  Laws). 
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Subject-Mattee. — By  the  inland  revenue  of  the  United  Kingdom  is 
meant  the  revenue  which  is  collected  or  imposed,  as  {a)  stamp  duties, 
(Jb)  taxes,  and  (c)  excise  duties  (1890,  c.  21,  s.  39). 

Stamp  Duties  fall  into  four  classes — 

Those  imposed  upon  written  instruments,  most  of  which  are  specified 
in  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39).     See  Stamps. 

Those  imposed  in  respect  of  property  passing  on  death.  See  Account 
Duty;  Death  Duties. 

Those  imposed  in  respect  of  fees  (see  Public  Off".  Fees  Act,  1879,  c.  58, 

8.5). 

Postage  duties  (3  &  4  Vict.  c.  96,  s.  21).     See  Post  Office. 

Taxes  is  the  expression  used  to  denote  assessed  taxes,  which  are 
(1)  House  Tax  ;  (2)  Income  Tax  ;  (3)  Land  Tax. 

Excise  Duties  include  (1)  duties  on  goods  manufactured  in  the  United 
Kingdom,  namely.  Beer,  Chicory,  and  Spirits  ;  (2)  licences  known  as  excise 
licences ;  (3)  railway  passenger  duties  (10  &  11  Vict.  c.  42,  ss.  1,  2). 

These  different  classes  of  duties,  when  first  instituted,  were  put  under 
the  Management  of  different  Boards  for  each  class  and  for  each  part  of  the 
United  Kingdom. 

A  single  Board  of  Excise  was  created  in  1823  (4  Geo.  iv.  c.  23),  with 
assistant  commissioners  for  Scotland  and  Ireland,  who  were  abolished  in 
1834  (4  &  5  Will.  IV.  c.  51,  s.  1). 

A  Board  of  Stamps  was  created  in  1827  (7  &  8  Geo:  iv.  c.  55),  and  was 
amalgamated  with  the  Commissioners  of  Taxes  in  1834  (4  &  5  Will.  iv.  c.  60), 
and  with  those  of  Excise  in  1849  (12  &  13  Vict.  c.  1),  under  the  name,  which 
still  continues,  of  Commissioners  of  Inland  Eevenue  (Highmore,  p.  2). 

Considerable  progress  has  been  made  towards  simplifying  the  law  as  to 
the  imposition  and  collection  of  inland  revenue  by  four  statutes,  namely — 

The  Taxes  Management  Act,  1880  (43  &  44  Vict.  c.  19) ; 

The  Inland  Eevenue  Regulation  Act,  1890  (53  &  54  Vict.  c.  21); 

The  Stamp  Duties  Management  Act,  1891  ;  and 

The  Stamp  Act,  1891  (54  &  55  Vict.  c.  39). 

But  the  enactments  relating  to  death  duties.  Excise,  House  Tax,  Income 
Tax,  and  Land  Tax  are  still  numerous,  unconsolidated,  and  perplexing.  In 
all  the  unconsolidated  Acts  prior  to  1851  it  is  necessary  to  read  in  the 
name  of  the  Board  of  Inland  Revenue  and  their  officers,  in  substitution  for 
the  old  commissioners  and  their  officers,  e.(j.,  as  to  excise  licences  (12  &  13 
Vict.  c.  1,  s.  16),  and  as  to  all  statutes,  bonds,  securities,  deeds,  or  other 
instruments  in  writing  (53  &  54  Vict.  c.  21,  s.  37  (2)). 

The  department  of  the  Inland  Revenue,  subject  to  the  control  of  the 
Treasury  and  the  Auditor-General,  is  now  governed  by  the  Commissoners  of   ^ 


INLAND  EEVENUE  489 

Inland  Revenue,  at  present  four  in  number,  who  are  appointed  during  pleasure 
(1890,  s.  1)  by  letters  patent  under  the  Great  Seal.  Fresh  letters  are  issued 
on  the  appointment  of  a  new  Commissioner.  Two  Commissioners  form  a 
quorum,  except  where  any  statute  or  regulation  allows  one  Commissioner 
to  act  (1890,  s.  3).  The  headquarters  of  the  department  were  fixed  at 
Somerset  House  by  Treasury  minute  of  Nov.  2,  1852,  made  under  12  &  13 
Vict.  c.  1,  s.  5.  The  buildings  of  the  central  and  local  ofl&ces  are  vested  in  the 
Commissioners  of  Works  and  PubKc  Buildings  (44  &  45  Vict.  c.  10,  ss.  2,  3) 
in  Great  Britain,  and  in  Ireland  in  the  Irish  Commissionei-s  for  Public  Works 
(45  &  46  Vict.  c.  17,  s.  2). 

The  Commissioners  have  all  necessary  power  for  carrying  into  effect 
any  Inland  Eevenue  Act,  and  it  is  their  duty  to  coUect  and  cause  to  be 
coUected  every  part  of  the  inland  revenue  (1890,  c.  21,  ss.  1  (2),  13  (1)). 
In  the  exercise  of  their  duty  they  are  subject  to  the  authority,  direction, 
and  control  of  the  Treasury,  and  bound  to  obey  all  Treasury  orders  and 
instructions  issued  to  them  (1890,  c.  21,  s.  1  (2)). 

The  Commissioners  are  liable  to  a  writ  of  mandamus  for  breach  of  any 
statutory  duty  {Commissioners  for  Special  Purposes  of  Income  Tax  v.  Pcmsel, 
[1891]  App.  Cas.  351) ;  but  appear  not  to  be  liable  to  action,  at  anyrate  in 
their  ofl&cial  capacity.  Even  if  so,  they  and  subordinate  ojfficers  are  within 
the  PubUc  Authorities  Protection  Act,  1893  (c.  61),  and  the  latter  are 
further  protected  where  they  have  made  seizures  upon  probable  cause 
(1890,  c.  21,  s.  29).  The  Commissioners  are  not  bound  by  nor  liable  for 
the  acts  of  their  subordinate  officers,  and  cannot  be  forced  to  disclose  any 
official  transactions  or  documents  {Tierncy  v.  BcUlingale,  1896,  60  J.  P.  152  ; 
Rughes  v.  Vorgas,  1893,  9  T.  L.  R.  471,  551). 

Offences,  Privileges,  etc. — Both  the  Commissioners  and  all  subordinate 
officer  are  exempt  from  service  as  mayor,  sheriff,  or  in  any  corporate  or 
parochial  office,  or  on  any  jury,  or  in  the  militia  (1890,  c.  21,  s.  8) ;  and 
aU  such  persons  are  incapable  of  sitting  or  voting  in  the  House  of  Commons 
(5  W.  &  M.  c.  7,  s.  59 ;  7  &  8  Geo.  iv.  c.  53,  s.  8 ;  1890,  c.  21,  s.  37  (2))  so 
long  as  they  hold  office,  but  not  when  they  are  superannuated  or  pensioned 
(1867,  c.  15,  s.  1).  There  is  no  statutory  disqualification  as  to  sitting  in  the 
House  of  Lords  (see  Highmore,  p.  16). 

Officers. — An  Accountant  and  Comptroller-General  of  Inland  Eevenue 
is  appointed,  during  the  pleasure  of  the  Treasury,  by  the  Commissioners 
with  the  sanction  of  the  Treasury  (1890,  s.  6  ;  Highmore,  p.  14). 

A  similar  procedure  is  adopted  in  appointing  the  Comptroller  of  Legacy 
and  Succession  Duties,  and  the  solicitor  and  assistant  solicitor  to  the  depart- 
ment (Highmore,  p.  11). 

Surveyors  and  inspectors  of  assessed  taxes,  and,  in  Scotland,  collectors 
also,  are  appointed  by  the  Treasury  (1880,  c.  19,  ss.  17,  81). 

With  these  exceptions,  the  Commissioners,  unless  the  Treasury  otherwise 
directs,  appoint  all  collectors,  officers,  and  other  persons  required  to  collect, 
receive,  manage,  and  account  for  inland  revenue  (1890,  s.  4  (1)). 

The  appointment  of  subordinate  officers  is  made  during  the  pleasure  of 
the  Conmiissioners  (  Worthington  v.  Bohinson,  [1896]  17  July,  C.  A.,  noted 
Highmore,  p.  11),  who  may  suspend,  reduce,  discharge,  or  restore  any  officer 
as  they  see  cause  (1890,  c.  21,  s.  4  (3)),  without  incui-ring  any  personal 
liability  or  entailing  any  HabiUty  on  the  Crown  {Shenton  v.  Smith,  [1895] 
App.  Cas.  229  ;  Dunn  v.  R,  [1896]  1  Q.  B.  116). 

Declarations  on  taking  office  are  regulated  by  sees.  1-5  of  the  Statutory 
Declarations  Act,  1836,  and  the  warrants  printed  in  St.  E.  &  O.,  Eev.,  vol.  xi. 
^  pp.  431-434. 
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Salary,  Superannuation,  Pension,  etc. — The  Commissioners  and  the  officers 
and  employees  of  the  department  are  within  the  provisions  of  the  Acts 
relating  to  Pensions  and  Superannuations  of  Civil  Servants,  4  &  5  Will.  iv. 
c.  24 ;  22  Vict.  c.  26 ;  47  &  48  Vict.  c.  57 ;  50  &  51  Vict.  c.  67 ;  and  55  &  56 
Vict.  c.  40,  and  to  a  series  of  Treasury  minutes,  warrants,  and  rules,  printed 
in  Highmore,  pp.  138-198,  and  St.  R.  &  0.,  Eev.,  vol.  v.  p.  155,  and  in 
case  of  lunacy  may  receive  an  allowance  under  sec.  335  of  the  Lunacy  Act, 
1890  (53  &  54  Vict.  c.  5).  The  salary  and  the  pension  or  superannuation 
allowance,  unless  commuted,  cannot  be  assigned  or  taken  under  legal  process 
before  payment  to  the  Commissioner  or  other  official  (1890,  c.  21,  s.  9),  but 
can  be  dealt  with  under  sec.  53  of  the  Bankruptcy  Act,  1883,  and,  if 
commuted,  can  be  alienated  or  taken  in  execution  {Crowe  v.  Price,  1889, 
22  Q.  B.  D.  429). 

Security. — Security  may  be  required  from  any  officer  authorised  to 
receive  or  collect,  or  to  have  in  his  custody  or  possession,  any  money  arising 
from  inland  revenue  (1890,  c.  21,  s.  4  (4)). 

Officers  of  excise  give  security  by  means  of  payment  into  a  mutual 
guarantee  fund,  regulated  by  general  orders  of  16th  i'ebruary  1852  and  17th 
May  1886  (Highmore,  p.  13).     Other  officers  give  security — 

(a)  by  bond,  with  or  without  sureties,  or  the  security  of  an  approved 
guarantee  society  (1875,  c.  64,  s.  2); 

(b)  by  deposit  of  public  stock  or  Exchequer  or  Treasury  bills  (1836, 
c.  28  ;  1838,  c.  61 ;  1890,  c.  21,  s.  5). 

Misconduct. — Officers  of  excise  who  deal  or  trade  in  exciseable  goods,  or 
are  concerned  in  a  trade  subject  to  excise  duty,  are  guilty  of  misdemeanour, 
and  on  conviction  forfeit  their  office  and  become  incapable  of  future  employ- 
ment under  the  Crown  (1890,  c.  21,  s.  7). 

Any  Commissioner  or  person  concerned  with  inland  revenue  who  directly 
or  indirectly  asks  for  or  receives  a  bribe,  or  enters  into  or  acquiesces  in 
any  collusive  agreement  to  conceal  or  connive  at  any  act  which  does  or 
may  defraud  the  Crown,  on  conviction  incurs  a  fine  of  £500  and  becomes 
incapable  of  future  employment  under  the  Crown  (1890,  c.  21,  s.  1  (1)). 
This  provision  is  in  addition  to  the  common  law  as  to  Extortion  and  mis- 
conduct in  a  public  office  (see  3  Edw.  i.  c.  26 ;  B.  v.  Burdett,  1696,  1  Eaym. 
(Ld.)  148 ;  B.  v.  Bemhridge,  1783,  3  Doug.  327). 

Offences  against  the  Inland  Revenue. — In  addition  to  the  offences 
dealt  with  under  the  different  heads  of  inland  revenue,  death  duties,  excise, 
house  tax,  income  tax,  land  tax,  and  stamps,  the  following  offences  against 
the  revenue  are  specially  punishable  : — 

1.  Bribing  or  colluding  with  an  officer  of  the  Inland  Revenue  to  commit 
a  breach  of  official  duty,  or  collude  or  connive  in  a  fraud  on  the  Crown. 
Fine  £500.  If  the  offender,  before  information  is  lodged  against  him  for  the 
offence,  informs  against  another  offender,  he  can  discharge  and  acquit 
himself  of  the  penalty  (1890,  c.  21,  s.  10  (2)  (3)). 

2.  Obstructing  or  hindering  officers  of  the  revenue,  or  any  person  acting 
in  their  aid,  in  discharge  of  their  official  duty  or  exercise  of  their  official 
powers.     Fine  £100  (1890,  c.  21,  s.  11). 

3.  Unlawfully  pretending  to  be  an  officer  of  Inland  Revenue  to  get 
admission  to  a  house,  or  do  anything  which  he  could  not  do  of  his 
own  authority,  or  for  any  unlawful  j)urpose,  misdemeanour,  punishable 
alternatively  on  summary  conviction  (1890,  c.  21,  s.  12). 

Procedure. — The  Inland  Revenue  Commissioners  have  no  longer 
power  themseves  to  hear  or  determine  proceedings  for  fines  or  penalties 
or  condemnation  of  goods  seized  in  the  metropolitan  police  district  and  city 
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of  London,  and  their  powers  in  that  respect  are  transferred  to  Courts  of 
summary  jurisdiction,  subject  to  appeal  by  either  informant  or  defendant 
to  Quarter  Sessions  (7  &  8  Geo.  i\.  c.  52,  s.  82 :  1890,  c.  21,  ss.  21  (3), 
37(1)). 

With  certain  exceptions,  legal  proceetlings  may  not  be  instituted  in  any 
Court  in  England  to  recover  a  fine,  penalty,  or  forfeiture  under  an  Inland 
Kevenue  Act,  or  to  obtain  condemnation  of  goods  seized  or  forfeited,  except 
by  order  of  the  Commissioners,  and  in  the  name  of  an  officer  of  Inland 
Revenue,  or  of  the  Attorney-General  (1890,  c.  21,  s.  21  (1);  I)yer  v.  Tidly, 
[1894]  2  Q.  B.  794).  The  exceptions  are :  (a)  summary  proceedings  for  con- 
viction on  immediate  arrest  under  an  Inland  Eevenue  Act  (1860,  c.  113, 
s.  39 ;  1890,  c.  21,  s.  21  (2)) :  (b)  summary  proceedings  by  an  officer  of  the 
peace,  if  authorised  to  proceed  under  the  Excise  Acts  (e.g.  41  &  42  Vict, 
c.  15,  s.  23  ;  42  &  43  Yict.  c.  21,  s.  21). 

High  Court — All  proceedings  under  Inland  Eevenue  Acts  for  fines  or 
penalties  or  the  condemnation  of  goods  may  be  instituted  in  the  High  Court 
within  two  years  after  the  liability  has  accrued  (1890,  c.  21,  s.  22).  The 
procedure  is  regulated  by  the  Queen's  Eemembrancer  Act,  1859  (c.  21),  and 
the  Crown  Suits  Act,  1865  (c.  104),  and  the  rules  made  thereunder,  which 
are  unaffected  by  the  Judicature  Acts,  except  by  substitution  of  the  Queen's 
Bench  Division  for  the  Court  of  Exchequer  (see  Exchequer  Practice; 
Extent;  and  Highmore,  pp.  27,  36).  Any  process  issued  for  such  pro- 
ceedings may  be  served  in  Scotland  or  Ireland  (1890,  c.  21,  s.  23). 

The  procedure  for  condemnation  of  seizures  is  also  subject  to  sees.  25, 26 
of  the  Act  of  1890.  Prisouei-s  in  custody  for  offences  against  the  inland 
revenue  are  brought  up  for  trial  under  24'&  25  Yict.  c.  91,  s.  46. 

Summary  Remedies. — Summary  proceedings  may  be  taken,  subject  to 
order  of  the  Commissioners,  in  the  following  cases  (subject  to  sees.  25,  26 
of  the  Act  of  1890  as  to  condemnation  of  seizures) : — 

(1)  For  offences  against  the  excise  laws  (7  &  8  Geo.  iv.  c.  53,  ss.  65,  82 : 
4  &  5  Will.  IV.  c.  51 ;  4  &  5  Yict.  c.  20 ;  42  &  43  Yict.  c.  49,  53),  the  Acts 
as  to  medicine  stamp  duties,  and  playing-cards,  and  the  Stamp  Duties 
Management  Act,  1891,  c.  38,  s.  26,  and  the  Inland  Eevenue  Eegulation 
Act,  1890,  c.  21,  8.  36.  Prosecution  must  be  within  six  months  of  the 
offence,  excluding  the  dav  of  commission  (Radcliffe  v.  Bartholomew,  [18921 
1  Q.  B.  161). 

(2)  Offences  involving  liability  to  a  pecuniary  penalty  not  exceeding 
£20  under  the  Taxes  Management  Act,  1880,  or  the  Acts  as  to  hou.9e.  tax 
income  tax,  or  land  tax,  or  to  penalties  not  exceeding  £20,  directed  to  be 
added  to  the  assessments  (1880,  c.  19,  s.  21). 

Prosecution  must  be  within  twelve  months  of  the  offence,  excluding  the 
day  of  commission. 

Besides  their  general  powers  the  Commissioners  have  powei"s  to 
proceed — 

(3)  For  penalties  imposed  by  the  customs  laws  (7  &  8  Geo.  rv.  c.  53, 
s.  38  ;  9  Geo.  iv.  c.  44 :  4  &  5  Will.  iv.  c.  51,  s.  28 ;  26  &  27  Yict.  c.  7,  s.  13 ; 
39  &  40  Yict.  c.  36,  ss.  255,  260 ;  42  &  43  Yict.  c.  21,  s.  11). 

(4)  For  penalties  imposed  by  the  Licensing  Acts,  1872  and  1874  (35  & 
36  Yicf.  c.  94,  s.  53). 

(5)  For  penalties  imposed  by  the  Post  Office  Protection  Act,  1884 
(47  &  48  Yict.  c.  76,  s.  7). 

Officers  of  Inland  Eevenue  or  persons  employed  or  authorised  by  the 
Commissioners  or  Solicitor  of  Inland  Eevenue  may  prosecute  or  defend  in  a 
Court  of  summary  jurisdiction  (1890,  c.  21,  s.  27) :  and  in  legal  proceedings 
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in  County  Courts  relating  to  inland  revenue,  any  admitted  solicitor, 
whether  a  clerk  to  another  solicitor  or  not,  is  entitled  to  audience  on 
behalf  of  the  Commissioners  (1896,  c.  28,  s.  38)  (see  B.  v.  Stiayge,  [1894] 
2  Q.  B.  440).  If  the  authority  is  challenged,  it  is  sufficiently  proved  by 
production  of  the  officer's  appointment  (1890,  c.  21,  ss.  4  (2),  24  (3))  or 
general  authority  (Dyer  v.  Tulhj,  [1894]  2  Q.  B.  794;  E.  v.  Tur7ier,  1894, 
58  J.  P.  320). 

Seizures. — Goods  forfeited  under  Inland  Revenue  Acts,  and  vessels, 
cattle,  carts,  etc.,  used  to  remove,  deposit,  or  conceal  them,  may  be  seized  by 
any  officer  or  employe  of  the  Inland  Revenue,  or  person  acting  in  his  aid ; 
and  after  condemnation  in  the  prescribed  manner,  may  be  disposed  of  under 
the  Inland  Revenue  Regulations,  or  sold  at  a  price,  in  case  of  goods  seized 
for  duties,  not  less  than  the  duty,  or  in  the  case  of  prohibited  goods  may  be 
sold  for  export  only  (1890,  c.  21,  ss.  25,  26,  30,  31). 

Costs,  Fines,  and  Rewards. — Fines,  penalties,  and  the  proceeds  of 
forfeitures,  and  costs,  charges,  and  expenses  recovered,  are  accounted  for, 
or  paid  to,  or  as  directed  by,  the  Commissioners,  and  applied  to  the  use  of 
the  Crown,  unless  otherwise  appropriated,  e.g.  prosecutions  for  keeping  dogs 
without  licence,  and  the  proceeds  of  local  taxation  licences  (1890,  c.  21, 
8.  33). 

Informers  may  be  rewarded,  but  not  to  an  amount  over  £50  without 
assent  of  the  Treasury  (1890,  c.  21,  s.  32).  Fines,  etc.,  may  be  mitigated 
and  proceedings  stayed  or  compounded  by  the  Commissioners,  and  the 
Treasury  may,  before  or  after  judgment,  intervene  to  mitigate  or  remit 
fines  or  restore  forfeitures  (1890,  c.  21,  s.  35 ;  Alston's  Trustees  v.  Lord 
Advocate,  1895,  33  Sc.  L.  R.  278). 

Costs  of  Administkation,  Accounts,  and  Audit. — The  charges  of  the 
collection  and  management  of  inland  revenue  are  paid  out  of  money 
provided  by  Parliament  (17  &  18  Vict.  c.  94,  ss.  1,  6,  7,  Sched.  B). 
These  charges  include — (1)  Superannuations,  pensions,  compensations,  and 
annuities  granted  in  respect  of  former  service  in  the  Inland  Revenue 
Department  (19  &  20  Vict.  c.  59);  (2)  the  costs,  charges,  and  expenses 
of  proceedings  to  recover  penalties  and  forfeitures  under  Acts  relating  to 
inland  revenue,  and  sums  allowed  as  rewards  to  informers  (53  &  54  Vict, 
c.  21,  8.  34).  Until  1891  there  was  a  Receiver-General  of  Inland  Revenue, 
but  in  that  year  the  office  w^as  abolished  and  the  Commissioners  substituted 
for  him,  as  to  all  statutes,  bonds  or  documents,  payments  or  securities  (1891, 
c.  24,  s.  2  (4));  and  now  all  moneys  and  securities  for  money  collected 
or  received  in  Great  Britain  for  or  on  account  of  inland  revenue,  except 
sums  legally  paid  thereout,  are  paid  or  remitted  to  the  Bank  of  England  in 
accordance  with  regulations  made  by  the  Commissioners  with  the  approval 
of  the  Treasury,  and  placed  to  an  account  in  the  books  of  the  bank,  entitled 
"  The  General  Account  of  the  Commissioners  of  Inland  Revenue."  Among 
the  sums  which  may  legally  be  paid  out  are — 

(1)  Discount  for  purchase  of  stamps  and  allowance  for  stamps  spoiled  or 
rendered  useless  (54  &  55  Vict.  c.  98,  s.  9). 

(2)  Drawbacks,  bounties,  or  allowances  in  the  nature  of  drawbacks 
(29  &  30  Vict.  c.  39,  s.  10).    And  see  Customs;  Excise. 

(3)  Repayments  of  income  tax  and  other  assessed  taxes  (29  &  30  Viet. 
c.  39,  8.  10). 

(4)  Payments  into  the  local  taxation  accounts  under  the  Exchequer  and 
Audit  Act,  1866.  Subject  to  these  deductions,  the  gross  revenue  must  be  paid 
into  the  Exchequer,  and  daily  returns  must  be  sent  to  the  Auditor-General. 
This  rule  must  now  be  read  subject  to  sec.  1  (3)  of  the  Public  Accounts  and 
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Charges  Act,  1891  (c.  24),  which  directs  that  payments  or  transfers  from 
the  Inland  Kevenue  account  to  the  account  of  the  Exchequer,  or  of  any- 
other  public  department  of  State,  and  other  payments  necessarily  to  be  made 
out  of  the  Inland  Ee venue  account,  are  to  be  made;  and  the  accounts  of 
the  Inland  Eevenue  with  the  bank  are  to  be  kept  imder  regulations  pre- 
scribed or  approved  by  the  Treasury.  The  Irish  receipts  are  paid  into  the 
Bank  of  Ireland  to  the  Exchequer  account,  or  as  directed  by  the  Treasury 
(1891,  c.  24,  s.  1  (2)). 

All  officers  intrusted  with  the  collection,  receipt,  and  custody  of  inland 
revenue  must  keep  and  render  accounts,  in  the  manner  and  form  prescribed 
by  the  Commissioners,  of  all  sums  collected  or  received  by  them  or  intrusted 
to  their  custody,  and,  if  required,  verify  them  by  statutory  declaration. 
Neglect  or  omission  to  keep  or  render  the  accounts  is  a  misdemeanour, 
and  conviction  disqualifies  the  ofiender  from  ever  holding  office  under 
the  Crown  (1890,  c.  21,  s.  14).  They  must  also  apply  and  remit  all 
moneys  and  securities  at  the  time  and  in  the  manner  and  form  prescribed  by 
the  Commissioners,  on  pain  of  forfeiting  office  and  liability  to  treble  the 
amount  of  the  money  or  security  (1890,  c.  21,  s.  15).  These  payments 
are  exempt  from  stamp  duty  (1891,  c.  39,  Sched.  1 ;  Eeceipt  of  Money, 
Payment  of  Money). 

Distinct  accounts  of  every  part  of  the  inland  revenue  are  kept  by  the 
Commissioners  at  Somereet  House,  in  which  are  set  out — 

(1)  The  accoimts  (a)  charged,  (h)  collected  and  received,  (c)  in  arrear 
under  each  head. 

(2)  The  pajnnents  made  or  allowed  in  respect  of  each  part. 

(3)  The  expenses  of  collection  and  management. 

(4)  AU  other  payments  and  expenses  whatsoever. 

They  are  made  up  for  a  financial  year  ending  March  31  (17  &  18  Vict, 
c.  94,  s.  2 ;  52  &  53  Vict.  c.  63,  s.  22). 

Quarterlv  accounts  of  all  revenue  paid  into  the  Exchequer  are  also  made 
up(1866,  c.'39,  ss.  12,23). 

[Authority. — Highmore,  Inla-nd  Bevenue  Regulation  Acts,  1896.] 


Inland  Sea. — A  sea,  that  is,  a  larger  expanse  of  water  than  it  is 
usual  to  call  a  lake,  surrounded  by  land  of  still  larger  expanse.  The  legal 
position  of  such  a  sea,  when  accessible  by  a  navigable  strait,  has  given  rise 
to  controversy,  but,  in  practice.  States  acknowledge  that  inland  waters 
surrounded  by  the  territory  of  the  same  State,  and  serving  only  as  a  means 
of  access  to  the  ports  of  the  State  by  whose  territory  they  are  surrounded, 
though  communicating  with  the  high  sea,  if  the  channel  of  communica- 
tion, by  its  narrowness  and  the  configuration  of  the  coast,  practically  severs 
such  waters  from  the  open  sea,  are  classed  with  national  rivers  and  their 
estuaries  as  inland  waters. 

When  the  surrounding  territory  belongs  to  different  States,  the  inland 
sea  becomes  international  and  open  to  all  except  that  the  rights  in  con- 
nection with  it  may  be  made  dependent  upon  treaties  between  the  different 
States  directly  interested. 

In  a  recent  case  {The  Emperor  of  Japan  v.  The  Peninsular  and.  Oriental 
Steam  Navigation  Co.,  J.  C,  [1895]  App.  Cas.  644)  the  position  of  the  inland 
sea  of  Japan  came  under  discussion  in  connection  with  the  collision  which 
took  place  in  1892  between  the  Ravenna,  a  vessel  belonging  to  the  Peninsular 
and  Oriental  Co.,  and  the  Chishima,  a  public  ship  belonging  to  the  Japanese 
Government.     The  Chishima  was  sunk,  a  number  of  lives  were  lost,  and  the 
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Ravenna  suffered  serious  damage.  The  Japanese  Government  brought  an 
action  against  the  steamship  company,  and  the  case  was  tried  in .  the  first 
instance  before  the  British  Consular  judge  at  Kanagawa,  who  held  the  inland 
sea  with  its  four  entrances — two  extremely  narrow,  the  third  under  two 
miles  in  width,  and  the  fourth  with  two  branches,  the  wider  of  which 
is  about  four  miles  wide — to  be  Japanese  territorial  waters.  On  appeal  to 
H.B.M.'s  Supreme  Court  at  Shanghai,  this  decision  was  reversed,  and  the 
inland  sea  declared  to  be  part  of  the  highway  of  nations,  and  therefore  a 
part  of  the  high  sea.  On  further  appeal  to  the  Judicial  Committee  of  the 
Privy  Council,  the  question  of  the  territorial  character  of  the  inland  sea  of 
Japan  was  not  gone  into.  "  In  the  view,"  said  Herschell,  L.C.,  "  which  their 
lordships  take,  it  is  unnecessary  to  decide  the  question  on  which  the  Chief 
Justice  of  the  Supreme  Court  and  the  judge  of  the  lower  Court  differed. 
They  think  it,  however,  right  to  say  that  they  must  not  be  regarded  as 
sanctioning  the  very  broad  propositions  affirmed  by  the  Chief  Justice, 
which  are  obviously  open  to  serious  controversy "  (see  Mare  clausum  ; 
Territorial  Waters). 


In  lieu  of. — A  legacy  given  "in  lieu  of"  a  previous  gift  to  the 
same  legatee  is  to  be  raised  out  of  the  same  fund  and  is  subject  to  the 
same  conditions  as  the  original  gift  {Croioder  v.  Clowes,  1794,  2  Ves.  449); 
and  this  general  rule  prevails  although  the  substituted  legacy  can  only 
in  part  be  paid  out  of  the  same  fund  {In  re  Colyer,  Millikin  v.  Sndling, 
1886,  55  L.  T.  844;  see  also  Theobald,  Law  of  Wills,  4th  ed.,  pp.  125,  126). 
See  Instead  of. 


In  like  manner. — Where  a  person,  who  was  seised  in  fee  of  a 
freehold  estate  and  was  also  possessed  of  certain  copyholds  descendible  by 
the  custom  of  the  manor  to  the  youngest  son,  by  an  anteniiptial  settlement 
settled  his  freehold  estate  to  the  use  of  himself  and  his  intended  wife  for 
life,  remainder  to  his  heirs  on  the  body  of  his  wife  begotten,  and  also 
covenanted  to  surrender  the  copyholds  "  to  the  use  of  himself  and  his  said 
intended  wife  and  the  heirs  of  their  two  bodies  to  be  begotten  '  in  like 
manner,'  and  to  the  same  uses  as  the  freehold  lands  and  tenements  therein 
before  mentioned  are  settled  and  conveyed,"  it  was  held  that  the  words  "  in 
like  manner  "  only  meant  that  both  estates  should  be  entailed,  not  that  the 
eldest  son,  who  took  the  freehold  estate,  should  also  take  the  copyholds  ;  the 
youngest  son  therefore  was  held  entitled  to  take  as  heir  in  tail  to  the  copv- 
holds  {Roc  V.  Aistrop,  1779,  2  Bl.  1228).  In  Lewis  v.  Puxley,  1847,  16  Mee. 
&  W.  733,  a  testator  devised  his  real  estate  "  to  my  eldest  son  John  for  his 
life  and  to  his  eldest  legitimate  son  after  his  death,  and  in  default  of  such 
issue,  I  give  it  in  like  manner  to  my  son  Eichard,  and  in  case  that  he 
has  no  legitimate  issue  male,  I  give  it  in  like  manner  to  the  offspring 
about  to  be  born  from  my  wife,"  with  remainder  to  the  testator's  right 
heirs.  There  Piatt,  B.,  said  that  "the  words  'in  like  manner'  import 
a  gift  of  the  same  estate  with  respect  to  Eichard  as  was  previously  given 
to  John.  The  testator  must  have  intended  that  John  should  take  an 
estate  tail,  otherwise  he  would  not  have  used  words  which  created  one  in 
Eichard." 


Inner  Temple.— See  Inns  of  Court. 
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I  n  n  i  ngS — Lands  recovered  from  the  sea  by  draining,  as  in  Romney 
Marsh  (Cowel,  Law  Diet.). 


Inn  ;  Innkeeper. — l.  An  innkeeper  (anciently  known  as  an 
hosteler  or  hostler,  i\  N.  B.)  is  one  who  makes  it  his  business  to  entertain 
travellers  and  passengers,  and  provide  lodging  and  necessaries  for  them  and 
their  horses  and  attendants  (Bac.  Abr.  "  Inns  "  ).  The  definition  of  "  inn  "  in 
the  Innkeepers  Liability  Act,  1863  (26  &  27  Vict.  c.  41)  is :  "  any  hotel,  inn, 
tavern,  public-house,  or  other  place  of  refreshment,  the  keeper  of  which  is 
now  by  law  responsible  for  the  goods  and  property  of  his  guests."  An  inn  is 
distinguishable  from  an  alehouse,  which  is  a  mere  drinking  or  refreshment 
house  (Bac.  Abr.  "Inns  " ;  B.  v.  Rymer,  1877,  2  Q.  B.  D.  136),  a  boarding- 
house  (vol.  ii.  p.  201),  or  apartments  (vol.  i.  p.  264),  and  a  coffee-house 
{Doe  V.  Laming,  1814,  4  Camp,  at  p.  77  ;  15  R.  R.  728).  Keeping  an  inn  is 
one  of  the  "common  employments"  to  which  the  common  law  attached 
special  obligations  and  privileges  arising  independently  of,  although  capable 
of  modification  or  extension  by,  any  contract  between  the  innkeeper  and 
his  guest  (see  Holmes  on  the  Common  Law,  p.  16).  Thus  an  innkeeper 
is  Uable  for  lost  goods  though  he  is  known  to  be  insane  (Com.  Dig. 
"  Action  of  the  Case  for  Negligence,"  B. ;  Bac.  Abr.  "  Inns,"  C.  4 ;  Cross  v. 
Andrews,  40  EHz.  Cro.  (1)  622).  The  digests  cited  differ  as  to  whether  he 
would  be  liable  if  an  infant.  The  obligations  are  cast  upon  the  innkeeper 
liimself ,  and  it  is  he  who  must  be  indicted  or  sued,  although  the  inn  may  be 
under  the  care  of  a  licensed  manager  {Dixon  v.  Birch,  1873,  L.  R.  8  Ex.  135). 
Keeping  an  inn  which  from  its  situation  and  the  nimiber  of  other  inns  was 
unnecessary,  or  which  was  the  resort  of  thieves,  etc.,  is  said  to  have  been 
an  indictable  nuisance  (Bac.  Abr.  "  Inns,"  A.). 

2.  The  relationship  of  innkeeper  and  guest  exists  although  the  latter 
stay  for  a  week  or  more  {Caylcs  case,  26  Eliz.  8  Co.  32  ;  1  Smith,  L.  C.\  see 
below,  3.),  but  not  where  the  guest  is  a  visitor  of  the  innkeeper  (/.<*.),  nor 
where  he  hires  a  room  for  a  fixed  period  (Com.  Dig.  ubi  supra),  or  vmder  a 
special  agreement  (vol.  ii.  p.  201),  or  for  a  special  purpose  out  of  the  ordinary 
course,  e.g.  if  a  commercial  traveller  takes  a  room  to  show  his  wares  (Farn- 
worth  V.  FacTcwood,  1816,  Stark.  N.  P.  249  ;  Burgess  v.  Clements,  1815,  4  M. 
&  S.  306 ;  16  R.  R.  473).  And  it  may  exist  where  only  occasional 
refreshment  is  supplied.  It  is  not  necessary  that  the  guest  should 
intend  to  stay  a  night  {Bennett  v.  Mellor,  1793,  5  T.  R.  272 — a  doubtful 
case;  Medawar  v.  Grand  Hotel  Co.,  [1891]  2  Q.  B.  11).  In  the  case  last 
cited  a  majority  of  the  Court  held  that  a  railway  passenger  who  went  to  a 
hotel  for  breakfast  and  was  allowed  the  use  of  a  t3edroom  to  wash  in,  was  a 
guest  (cp.  Strau.<s  v.  County  Hotel  Co.,  1883, 12  Q.  B.  D.  27).  Goods,  such  as 
luggage  {I.e.),  which  are  not  paid  for  if  left  at  an  inn  where  their 
owner  is  not  staying,  or  goods  bailed  with  the  innkeeper,  e.g.  to  wait 
for  a  carrier  {Williams  v.  Gesse,  1837,  3  Bing.  N.  C.  849),  are  not  in  the 
custody  of  the  innkeeper  as  such  (Bac.  Abr.  "  Inns,"  5) ;  the  same  has  been 
held  of  a  carriage  at  livery  {Smith  v.  Dearlave,  1848,  6  C.  B.  132) ;  the  con- 
trary was  held,  in  an  earlier  case,  of  a  horee  whose  keep  must  be  paid  for 
{York  V.  Grindstone,  1705,  1  Salk.  388).  Soldiers  billeted  at  an  inn  (vol.  ii. 
p.  91)  are  guests  {Bac.  Abr.  "  Inns,"  5). 

3.  An  innkeeper  is  Uable  to  receive,  and  to  find  food  and  lodging  at 
reasonable  prices  for,  aU  travellers,  if  he  have  room  (Bac.  Abr.  "  Inns,"  C. ; 
Lamond  v.  Richard,  [1897]  1  Q.  B.  541).  He  is  not  bound  to  provide 
clothing  (Bac.  Abr.  ibid.),  or  post-horses  {Dicas  v.  Hides,  1816,  1  Star.  247). 
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A  guest  who  stays  for  a  long  time  ceases  to  be  a  traveller,  and  may  be 
refused  further  accommodation  {Lamond  v.  Richard,  supra) ;  and  a  neigh- 
bouring resident  who  uses  the  inn  as  a  refreshment  bar  is  not  a  traveller 
{B.  V.  Bymcr,  1877,  2  Q.  B.  D.  136).  The  intending  guest  must  tender 
payment  (Bac.  Ah-.  "  Inns,"  C.  3).  Anyone  who  comes  in  such  a  condition, 
or  so  conducts  himself,  as  to  be  offensive  to  other  guests  need  not  be 
received  (B.  v.  Bymer,  supra).  It  is  said  that  a  horse  and  (semUe)  any 
other  goods  the  keeping  of  which  is  paid  for,  and  which  are  received  by 
innkeepers  in  the  ordinary  course,  must  be  received  (above,  2.;  York  v. 
Grindstone,  supra). 

The  liability  under  this  head  is  criminal  as  well  as  civil  (Com.  Dig. 
and  Bac.  Abr.  ubi  cit.). 

An  innkeeper  is  also  criminally  liable  for  letting  a  room  which  a 
person  suffering  from  infectious  disease  has  occupied,  without  its  having 
been  disinfected  (54  &  55  Vict.  c.  76,  s.  63  ;  38  &  39  Vict.  c.  55,  s.  128). 

4  An  innkeeper  is  liable  for  the  loss  of  any  of  the  goods  of  his  guests 
which  are  in  his  custody  as  an  innkeeper  (above,  2.),  unless  the  loss  happened 
owing  to  the  act  of  God,  or  of  the  King's  enemies,  or  of  the  guest  himself 
(Com.  Dig.  ubi  cit. ;  Bac.  Abr.  "  Inns,"  C.  4).  The  amount  of  his  liability  is 
now  limited  to  £30  by  the  Innkeepers  Liability  Act,  1863,  provided  that  the 
loss  does  not  happen  through  the  wilful  act,  or  the  default  or  neglect,  of  the 
innkeeper  or  his  servant.  A  horse  or  other  live  animal,  and  gear  apper- 
taining thereto,  and  any  carriage,  are  excepted  from  the  Act ;  so  also  is 
property  expressly  deposited  with  the  innkeeper  for  safe  custody.  The 
innkeeper  loses  the  benefit  of  the  Act  if  he  refuses  to  receive  the  property 
for  safe  custody,  but  he  may  require  it  to  be  put  in  a  box  fastened  or  sealed 
up  by  the  depositor.  He  also  loses  the  benefit  if  he  does  not  exhibit  in  a 
conspicuous  part  of  the  hall  or  entrance  to  the  inn  a  complete  {Spire  v. 
Bacon,  1877,  2  Ex.  D.  463)  print  in  plain  type  of  the  exempting  section.' 
The  effect  of  the  Act  is  that  if  goods  worth  more  than  £30  are  lost  by  a 
guest,  and  neither  he  nor  the  innkeeper  proves  that  the  loss  was  due  to 
negligence  for  which  the  other  is  responsible,  the  guest  recovers  £30  only 
{Medawar  v.  arand  Hotel  Co.,  [1891]  2  Q.  B.  11). 

The  innkeeper  is  not  liable  if  the  property  is  stolen  by  the  guest's  own 
servant  or  companion  {Caylcs  case,  supra),  nor  if  it  is  placed  outside  the 
limits  of  the  inn  by  the  guest's  direction,  e.g.  if  his  horse,  is  so  sent  to  pasture 
{Caylcs  case,  supra),  nor  if  it  is  lost  by  the  guest's  neglect  to  take  ordinary 
care  of  it  {Burgess  v.  Clements,  1815,  4  M.  &  S.  306 ;  16  E.  E.  473 ; 
Oppenheim  v.  White  Lion  Hotel  Co.,  1871,  L.  E.  6  C.  P.  515 ;  Medawar  v. 
Grand  Hotel  Co.,  [1891]  2  Q.  B.  11). 

There  are  some  decisions  which  put  the  liability  of  the  innkeeper  for  the 
loss  of  goods  upon  negligence,  the  fact  of  loss  while  the  goods  are  in  his 
custody  being  presumptive  proof  of  negligence  which  may  be  rebutted 
{Dawson  v.  Chamncy,  1843,  5  Q.  B.  164 ;  see  Story  on  Bailments,  s.  472), 
but  this  appears  to  be  clearly  contrary  to  Caylc's  case  and  to  the  current  of 
authority  {Morgan  v.  Bavey,  1861,  6  H.  &  N.  265;  Medawar  v.  Grand 
Hotel  Co.,  supra).  A  discussion  of  the  point  will  be  found  in  a  note  in 
Story,  I.e.,  and  Wharton  on  Innkeepers,  p.  131 ;  cp.  Bailments,  vol.  i. 
p.  456,  and  Carrier,  vol.  ii.  p.  387). 

The  innkeeper  is  also  liable  for  injury  to  the  goods  of  his  guest  while 
they  are  in  the  inn  {Day  v.  Bather,  1863,  2  H.  &  N.  14).  There  appears  to 
be  no  just  distinction,  as  regards  liability,  between  injury  and  total  loss ; 
the  duty  is  to  keep  safely.  Dawson  v.  Chamncy  {supra)  was,  however,  a  case 
of  injury. 
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The  goods  of  a  guest  cannot  be  distrained  on  by  the  landlord  of  the 
innkeeper  {Co.  Litt.  47  a). 

5.  He  is  entitled  to  a  general  lien  {Milliner  v.  Florence,  1878,  3  Q.  B.  D. 
484 ;  cp.  the  Act  cited  below)  upon  all  goods  brought  by  the  guest  to  the 
inn  (as  a  traveller  (qy.))  for  the  board  and  lodging  of  the  guest  and  his 
servants  and  the  keep  of  his  horses.  The  Hen  extends  to  goods  which  are 
not  luggage,  e.g.  a  piano  {Thefall  v.  Borwick,  1872,  L.  E.  7  Q.  B.  711, 
10-210),  but  not  if  it  be  sent  in  upon  hire  during  the  guest's  stay  {Broadwood 
V.  Granara,  1854,  10  Ex.  Rep.  417).  It  also  extends  to  goods  which  are  not, 
and  are  known  not  to  be,  the  property  of  the  guest,  as  a  commercial  traveller's 
samples  {RoUas  v.  G^ray,  [1895]  2  Q.  B.  501),  or  the  separate  property  of 
the  guest's  wife  {Gordon  v.  Seller,  1890,  25  Q.  B.  D.  491). 

The  hen  is  not  lost  by  the  occasional  absence  of  the  guest  during  his  stay, 
taking  the  goods  with  him  {Allen  v.  Smith,  1862,  12  C.  B.  N.  S.  638),  nor  by 
the  innkeeper  taking  a  security  for  his  bill  {Angus  v.  Maclachlan,  1883, 
23  Ch.  D.  330) ;  but  if  he  allow  the  goods  to  be  taken  away,  and  the  guest 
subsequently  return  with  them,  he  has  no  lien  for  the  bill  relating  to  the 
former  stay  {Joius  v.  Pearle,  1724,  1  Stra.  557).  If  the  goods  are  wrongly 
taken  away  they  may  be  recaptured  upon  fresh  pursuit  (Bac.  Abr. 
"  Inns,"  D.). 

By  the  custom  of  London  an  innkeeper  seems  to  have  had  a  power  to  sell 
{I.e. ;  see  Bac.  Ahr.  "  Inns,"  D.).  A  general  remedy  is  now  given  by  the 
Iimkeepers  Act,  1878.  By  it,  in  addition  to  his  ordinary  lien,  an  innkeeper 
may  sell  by  pubhc  action  any  goods,  chattels,  carriages,  horses,  wares,  or 
merchandise  deposited  or  left  with  him,  or  in  the  inn  or  its  stables,  or  on 
premises  appurtenant  or  belonging  thereto,  but  not  before  six  weeks  [from 
the  time  when  the  debt  was  incurred  (qy.)],  nor  until  one  month  after  ha^dng 
advertised  the  intended  sale  in  one  London  newspaper,  and  one  country 
newspaper  circulating  in  the  district  where  the  goods  were  deposited. 

As  to  licences  see  Excise,  voL  v.  p.  106 ;  see  also  Billeting,  vol.  ii. 
p.  91. 

{^Authorities. — eagle's  case  in  Smith,  L.  C. ;  Bac.  Ahr.  "  Inns  " ;  Com.  Dig. 
"  Action  on  the  Case  for  Neghgence,"  B. ;  text-books,  Wharton,  Moncrielf, 
Haycroft  on  Innkeepers,  and  Story  on  Bailments,  ss.  464-471.] 


Innocent  Conveyance. — As  prior  to  the  Real  Property 
Act,  1845,  which  altered  the  law  in  this  respect,  a  feoffment  {q.v.)  might 
have  created  an  estate  by  wrong,  as  where  the  feoffor  purported  to  give  a 
greater  estate  than  he  possessed,  the  other  ordinary  modes  of  conveying 
land  were  termed  innocent  conveyances,  because  they  never  could  operate 
by  wrong,  but  simply  passed  that  estate  which  the  grantor  could  lawfully 
convey ;  of  these  were  conveyances  by  lease  and  release,  by  deed  of  grant, 
or  by  way  of  bargain  and  sale  enrolled  (WiUiams,  Real  Broiierty,  16th  ed., 
pp.  172,  173,  234;  Goodeve,  Real  Property,  4th  ed.,  39). 


Innocent  Shippers. — ^As  in  marine  insurance  the  assured 
impHedly  warrants  that  at  the  commencement  of  the  voyage  the  ship  is 
seaworthy,  underwriters  are  not  liable  if  it  appears  that  the  ship  was  not 
in  fact  seaworthy,  and  this  whether  the  shipper  knew  of  the  unseaworthiness 
or  not.  It  is  the  practice,  however,  of  underwriters,  although  they  may  to 
an  action  on  a  policy  have  a  good  defence  in  law,  founded  on  the  unsea- 
worthiness of  a  vessel,  to  pay  insurers  who  are  "  innocent  shippers  " — 
VOL.  VI.  32 
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shippers  ignorant  of  the  fact  that  the  vessel  was  nnseaworthy  {Brooking  v. 
Maudslay,  1888,  57  L.  J.  Ch.  1001). 


Inns  of  Chancery.— See  Inns  of  Court. 


Inns  of  Court. — The  four  Inns  of  Court  are  situate  in  London, 
and,  in  English  law,  correspond  with  the  Faculty  of  Advocates  at  Edinburgh 
in  Scotch  law,  and  with  the  four  Inns  at  Dublin  in  Irish  law.  The  four 
Inns  of  Court  are,  now,  the  two  Honourable  Societies  of  the  Temple  (viz. 
the  "  Inner "  and  the  "  Middle  "  Temples),  Lincoln's  Inn,  and  Gray's  Inn. 
These  four  Inns  of  Court  are  the  sole  surviving  constituent  bodies  of  a 
great  legal  university  which  once  existed  in  England.  The  existence  of 
this  university  is  spoken  of  by  Fortescue,  by  Stowe,  and  by  Coke.  And  in 
the  charter  under  the  Great  Seal,  granted  by  James  i.  to  the  two  Societies  of 
the  Temple,  the  grantees  are  described  as  "  two  out  of  those  four  colleges 
the  most  famous  in  all  Europe."  This  university  was  the  cradle  of  English 
law,  and  its  history  is  the  story  of  English  law  from  its  infancy.  The 
following  is  an  outline  of  the  origin,  growth,  and  decHne  of  this  great  legal 
university.  Originally,  ecclesiastics  were  the  advocates  in  all  the  secular 
civil  Courts.  These  Courts  anciently  sat  for  comparatively  short  periods, 
still  known  as  "  terms,"  at  the  various  towns  at  which  the  Sovereign's  Court 
might  at  the  moment  be.  This  suggested  to  the  practitioners  to  form 
societies  to  provide  for  their  temporary  domestic  wants  while  in  attendance 
on  the  Courts,  in  much  the  same  way  as  their  own  original  monastic 
institutions  usually  did.  There  being,  moreover,  no  printed  books  in  early 
times,  every  craft  then  taught  its  apprentices  orally,  and  by  setting  them 
to  begin  their  instructions  by  learning  the  very  rudunents  of  the  craft  they 
were  going  to  follow.  Every  craft,  during  the  same  period,  formed  a  guild 
for  itself,  to  protect  its  interests  and  to  supply  its  members  with  trade 
information.  Societies  or  associations  of  lawyers  were  formed,  partly  on 
the  model  of  monastic  institutions  and  partly  on  that  of  guilds.  These 
societies  or  associations  amongst  the  lawyers  consisted  of  three  classes,  viz. 
(1)  Serjeants  Inns,  where  those  who  were  alone  capable  of  being  judges, 
either  in  the  Eoyal  Courts  or  on  circuits,  dwelt  together;  (2)  Inns  of 
Court,  which  comprised  advocates  in  the  Courts,  who  had  not  arrived  at 
the  degree  of  Serjeants,  and  also  the  more  advanced  apprentices ;  (3)  Inns 
of  Chancery,  where  dwelt  the  "  clerks  of  the  Chancery,"  who  prepared  the 
original  writs  which  issued  from  the  Chancery,  together  with  the  youngest 
of  the  apprentices  to  whom  the  clerks  of  the  Chancery  were  teaching  the 
rudiments  of  legal  craft,  by  setting  them  to  copy  them  and  otherwise  how 
to  prepare  writs  and  other  legal  documents.  AH  these  societies  dwelt  in 
"  hostels,"  hired  by  them  respectively  from  time  to  time.  The  "  hostels  " 
thus  hired  were,  naturally,  those  in  which  the  ecclesiastics  were  in  some 
way  interested.  The  reign  of  King  John  saw  the  culmination,  in  the  grant 
of  Magna  Carta,  of  a  great  English  revival,  which  had  commenced  under 
the  Conqueror  himself,  had  lasted  through  the  reigns  of  his  successors  (see 
Green's  English  People,  1875  ed.,  pp.  84-94),  and  had  already  conferred 
upon  the  English  the  peculiarly  English  institution  of  trial  by  jury,  in  tlie 
reign  of  Henry  ii.,  and  regular  circuits  of  judges  or  assizes.  Just  previously 
to  the  grant  of  Magna  Carta  (1215)  the  clergy  were  prohibited  (1207) 
from  any  longer  practising  in  secular  Courts.  These  things  all  made  the 
establishment  of  a  school  of  English   law  an  imperative  necessity,  and 
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Magna  Carta  facilitated  its  establishment  by  ordering  the  Common  Pleas, 
which  was  then  the  only  Court  for  the  trial  of  civil  disputes  between 
subject  and  subject,  to  be  fixed  in  one  ascertained  place.  Accordingly,  not 
only  were  schools  for  the  teaching  of  civil  law  prohibited  (1224) — as  indeed 
they  had  been  more  than  once  before  {e.g.  in  Stephen's  time} — but  a  few 
years  later  royal  proclamations  issued  by  Edward  I.  in  1290-1292  ordered 
"  students  apt  and  loyal "  to  be  brought  from  the  provinces  to  learn  English 
law.  It  was  probably  about  the  end  of  the  thirteenth  or  the  commencement 
of  the  fourteenth  century  that  the  Inns  of  Court,  whose  origin,  says  Lord 
Mansfield  (in  B.  v.  Grays  Inn,  1  Doug,  at  p.  354),  is  involved  in  obscurity, 
came  into  existence.  Certain  it  is  that  within  a  few  years  later,  the  hostels 
or  lodgings  of  the  societies  forming  the  four  Inns  of  Court  were  permanently 
placed  on  ecclesiastical  properties.  As  early  as  the  reign  of  King  Stephen 
the  principal  schools  of  law  in  London  were  attached  to  the  "  three 
principal  Churches  "  (probably  St.  Paul's,  St.  Sepulchre's,  and  St.  Andrew, 
Holborn).  These  schools  appear  to  have  become  schools  for  the  teaching  of 
English  law  early  in  the  fourteenth  century,  and  to  have  been  thus  as  such 
taken  into  the  special  favour  of  the  Crown.  The  dissolution  of  the  Order 
of  Knights  Templars  (1307),  the  circumstances  of  which  are  too  long  to 
discuss  here,  led  to  the  whole  property  of  that  Order  being  forfeited, 
and,  after  some  intermediate  grants  of  it  to  Court  favourites,  being,  by  Act 
of  Parliament  (17  Edw.  II.  c.  7),  granted  to  the  Knights  HospitaUei-s.  This 
property  included  a  "  Xew  Temple  "  which  Knights  Templars  had  then 
recently  erected  on  the  banks  of  the  Thames,  in  the  place  of  their  old  one  in 
Holborn.  The  two  societies  (or  one  society  as  some  say)  constituting  Inns 
of  Court,  became  the  latter 's  permanent  tenants  in  the  Temple.  The  other 
two  societies  with  similar  constitutions  about  the  same  time  became  tenants  of 
other  ecclesiastical  property,  one  establishing  itself  at  Lincoln's  Inn  (formerly 
part  of  the  possessions  of  the  See  of  Chichester),  and  the  other  at  Gray's  Inn, 
which  had  also  some  ecclesiastical  connections.  Tlie  local  and  individual 
liistory  of  each  of  the  various  Inns  constituting  the  legal  university  is 
interesting.  It  is,  however,  too  long  to  be  told  here  in  any  detail.  A 
history  of  the  Serjeants  and  their  Inns  is  contained  in  Pulling's  Oi'dcr  of  the 
Coif.  A  history  of  the  four  Inns  of  Court  will  be  found  in  Herbert's 
History  of  the  Four  Inns  of  Court,  or  in  Pearce,  Inns  of  Court.  A  separate 
history  of  each  Inn  of  Court  has,  however,  been  written  by  Mr.  BayUs,  Q.C., 
as  to  the  two  Temples,  by  Mr.  Spilsbury  as  to  Lincoln's  Inn,  and  by  Mr. 
Douthwaite  as  to  Gray's  Inn.  The  Serjeants'  Inns  and  the  Inns  of 
Chancery,  either  contemporaneously,  or  at  any  rate  within  a  short  period, 
estabhshed  themselves  in  the  neighbourhood  where  the  Inns  of  Court  had 
Ijecome  permanently  located.  There  formerly  were  at  least  three  hostels 
or  inns  inhabited  by  Serjeants,  namely  (as  we  learn  from  an  inquisition  post- 
mortem taken  in  1497  before  the  Lord  Mayor),  Scrope's  Inn  in  Holborn 
(once  belonging  to  Lord  Scrope  of  Bolton),  as  well  as  Serjeants'  Inn,  Fleet 
Street  (formerly  the  property  of  the  See  of  Ely).  The  Inns  of  Chancery 
were  eight,  or,  according  to  Fortescue,  ten  in  number.  Most  Inns  of  Court 
had  two  Inns  of  Chancery  attached  to  them.  Those  annexed  to  Lincoln's 
Inn  were  Thavies  Inn  and  Fm-nival's  Inn ;  to  Gray's  Inn  belonged  Staple 
Inn  and  Barnard's  Inn :  the  Middle  Temple  had  probably  at  one  time 
annexed  to  it  three  Inns  of  Chancery  (just  as  the  Inner  Temple  had), 
namely,  some  old  inn  the  precise  name  and  history  of  which  is  now 
completely  lost  and  cannot  be  traced;  certainly  the  Strand  Inn  (pulled 
down  by  Protector  Somerset  to  clear  the  site  for  Somerset  House,  and  then 
merged  in  Xew  Inn) ;  and  as  we  know  Xew  Inn  (formerly  Saint  George's 
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Inn),  which  has  been  for  many  years  the  only  Inn  of  Chancery  belonging 
to  the  Middle  Temple.  To  the  Inner  Temple  were  attached  three  Inns  of 
Chancery,  namely,  Clifford's  Inn,  Lyon's  Inn,  and  Clement's  Inn.  The 
history  of  the  different  Inns  of  Chancery  has  never  been  separately  written, 
nor  has  their  common  history  ever  been  compiled  in  any  one  book ;  but 
fragments  on  the  subject  can  be  found  scattered  througliout  the  various 
histories  already  named.  An  outline  of  the  system  of  legal  education  given 
by  the  legal  university  is  that  the  young  student  entered  at  an  Inn 
of  Chancery,  and  there  learnt  the  elements  of  his  profession.  In  the  Inns 
of  Chancery,  as  in  the  Inns  of  Court,  the  students  were  instructed  by 
verbal  discussions,  called  "  Moots  "  in  the  Inns  of  Court  when  conducted 
in  public,  and  "  Bolts  "  when  given  in  private  by  way  of  instruction. 

The  Hoor  of  each  Inn  of  Chancery  or  of  Court  was  divided  into  three 
spaces.  At  the  extreme  end  stood  the  students,  separated  by  a  bar  from 
the  space  which  intervened  between  it  and  a  raised  dais  at  the  top  of  the 
hall,  and  on  the  latter  sat  the  rulers  of  the  Inn.  After  a  certain  tune,  a 
student  in  an  Inn  of  Chancery  having  made  sufficient  progress  was  called 
within  this  bar,  and,  after  a  further  interval,  he  was  called  to  the  step  at 
the  bottom  of  the  dais.  This  latter  call  qualified  him  to  enter  the  Inn  of 
Court  to  which  his  Inn  of  Chancery  was  attached.  Students  promoted 
from  an  Inn  of  Chancery  to  an  Inn  of  Court  were  called  "  Apprenticii 
Majories  "  or  "  Meliores."  In  the  Inn  of  Court  the  student  went  through  a 
process  similar  to  that  which  had  taken  place  in  the  Inn  of  Chancery 
(anciently  seven  full  years  at  least).  The  invitation  to  the  dais  at  the 
Inn  of  Court,  when  it  in  due  course  came,  was,  however,  a  call  to  the  Bar 
of  the  King's  Courts,  where  tlie  student  thus  advanced  could  henceforth 
practise,  and,  after  three  years  more,  have  audience.  Each  Inn  of  Court 
appears,  from  Dugdale's  account  of  the  course  pursued  by  the  ]\Iiddle  Temple 
towards  New  Inn,  to  have  periodically  sent  a  reader  to  every  Inn  of 
Chancery  attached  to  it,  each  such  reader  being  accompanied  by  two  under 
utter  barristers.  Eacli  of  these  latter  brought  back  to  the  Inn  of  Court 
those  two  students  of  the  Inn  of  Chancery  who  had  most  distinguished 
themselves  in  a  "  moot "  held  before  the  reader,  and  they  became  students 
of  the  Inn  of  Court.  Students  who  got  called  within  the  bar  at  the  fiirther 
end  of  the  hall  had  to  remain  "  mootmen  "  for  eight  years,  i.e.  had  for  that 
time  to  occupy  the  space  between  the  dais  and  the  bar  behind  which  the 
students  stood  at  the  end  of  the  hall,  and  it  was  not  till  they  had  done  so 
for  seven  full  years  that  they  were  eligible  for  call.  Utter  barristers, 
after  being  called  three  years,  could  appear  in  Court,  and  when  of  twelve 
years'  standing  might  be  antients  or  benchers,  and  in  time  readers  or 
even  "double  readers."  A  reader  was  one  of  the  antients  or  benchers 
who  was  called  on  to  give  a  "  reading "  in  the  Inn.  As  in  ancient  times, 
a  reader  is  to  this  day  selected  every  Lent  and  Autumn,  but  his  principal 
duties  are  to  pay  a  substantial  sum,  slightly  varying  at  the  different  Inns, 
towards  furnishing  a  "  reader's  feast."  "  Double  readers "  were  men  who 
had  been  twice  selected  readers  in  their  Inn  of  Court.  There  was  usually  an 
interval  of  eight  or  nine  years  between  a  reader's  first  and  second  reading. 
The  "  double  reading  "  was  often  an  elaborate  discussion  of  the  provisions  of 
some  statute  or  series  of  statutes.  Littleton's  "double  reading  on  the  statute," 
de  donis  condiiionalihus,  or  the  Statute  of  Westminster  the  Second,  by  which 
estates  tail  were  erected,  Bacon's  "double  reading"  on  the  Statute  of 
Uses,  and  Calhs's  "  double  reading  "  on  the  statutes  relating  to  sewers,  are 
all  well-known  instances  of  this.  The  "  double  readers  "  possessed  the  right 
of  calling  students  to  the  bar,  but  the  number  that  each  could  call  was  limited, 
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first  to  four,  and  then  to  eight,  in  any  one  Inn,  This  privilege  was  taken 
away  in  1664,  and  the  long  robes  and  right  of  precedence  have  long  dis- 
appeared. But  "  double  readers  "  used  anciently  to  wear  a  longer  robe  than 
others,  and  possessed  a  right  of  precedence  in  Court.  Moreover,  they 
formerly  were  the  class  from  whom  the  Crown  law  officers  and  the  Serjeants 
were  always  taken.  By  the  time  of  Sir  Mathew  Hale,  the  custom  of 
entering  at  an  Inn  of  Chancery  before  going  to  an  Inn  of  Court  had  grown 
obsolete ;  and  in  our  own  day  the  destruction  of  two  of  the  branches  of 
the  ancient  legal  university  has  Ijecome  complete.  For  out  of  the  three 
constituent  bodies  which  anciently  formed  it,  two  have  actually  ceased  to 
exist.  The  Inns  of  Chancery  at  last  became  possessed  solely  by  solicitors, 
and  some  of  them  have  been  sold  for  other  than  legal  purposes  within 
living  memory.  The  one  Serjeants'  Inn  which  had  survived  was,  too,  sold 
soon  after  the  time  when  the  Judicature  Act,  1873,  sec.  8,  had  rendered 
it  unnecessary  for  future  judges  to  be  Serjeants.  The  manner  in  which  the 
legal  university  in  the  old  days  discharged  its  function  of  educating 
students,  and  taking  care  that  its  degree  of  "  Utter  Barrister  "  should  only 
be  conferred  upon  well-qualified  men,  ha\-ing  now  been  already  described  in 
outline,  it  stiU  remains  to  be  seen  how  the  Inns  of  Court,  who  are  now  the 
only  surviving  members  of  the  legal  university,  discharge  this  duty  of 
educating  students  for  the  bar.  They  do  this  mamly  through  the  medium 
of  "  The  Council  of  Legal  Education."  This  "  Council  of  Legal  Education  " 
is  a  body  (at  present  unincorporated)  which  consists  of  delegates  appointed 
by  each  Inn  from  amongst  its  benchers.  Lender  the  direction  of  the  Coimcil, 
instruction  is  continually  given  to  students,  by  means  of  lectures  and  classes, 
by  professoi-s  appointed  by  it.  This  instruction  is  supplemented  by  lectures 
delivered  by  lecturers  from  time  to  time,  also  appointed  by  the  Council. 
Examinations  are,  twice  a  year,  held  by  examiners  whom  the  Council 
likewise  appoint.  The  prizes  given  in  these  modern  examinations  are 
money  prizes,  in  place  of,  as  was  the  case  under  the  old  system,  those 
students  displaying  proficiency  l)eing  rewarded  by  a  caU  to  the  bar. 
The  number  of  students  who  can  l^e  called  to  the  bar  each  term  is 
now  unlimited,  and  the  Inns  call  everyone  who  can  succeed  in  passing 
the  examination.  In  tliis  respect  the  bar  has  but  followed  the 
example  of  the  other  learned  professions.  At  the  commencement  of  the 
reign  of  her  present  Majesty,  in  1837,  the  Law  List  for  that  year  contained 
the  names  of  (approximately)  only  78  Serjeants,  King's  Counsel,  and  of 
1330  barristers.  The  Law  List  for  the  year  1897  contains  the  names  of 
230  Queen's  Counsel  and  of  8800  barristers.  But,  while  the  nimiber  of  these 
who  are  annuaUy  called  by  them  to  the  bar  has  thus  enormously  increased, 
no  one  has  any  legal  right  to  become,  or  to  remain,  a  member  of  any  one  of  the 
Inns  of  Court,  stiU  less  a  legal  right  to  be  called  to  the  bar.  For  the  Inns 
of  Court  are  not  the  subjects  of  the  jurisdiction  of  the  Courts  of  law,  though, 
doubtless,  as  colleges  of  the  great  legal  university,  which  we  have  seen  to 
have  once  existed,  they  are  subject  to  the  control  of  the  judges  as  visitors. 
It  is  said  that  this  has  unquestionably  been  the  law  from  ancient  times. 
We  have,  indeed,  no  e\ddence  of  any  attempt  being  made  to  question  this 
till  the  reign  of  Car.  i.,  when,  in  1642,  one  Booreman,  a  barrister  of  one  of 
the  Temples,  having  been  expelled,  applied  for  his  writ  of  restitution,  but  it 
was  denied  "  because  there  is  none  in  the  Inn  of  Court  to  whom  the  writ 
can  be  directed,  for  it  is  no  body  corporate,  but  only  a  voluntary  society, 
and  submitting  to  government ;  and  the  ancient  and  usual  way  of  redress 
for  any  grievance  in  the  Inns  of  Com't  was  by  appealing  to  the  judges." 
No  one  has  any  right,  however,  either  to  be  admitted  as  a  student  (see 
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li.  V.  Lincoln's  Inn,  1825,  4  Barn,  &  Cress.  855) ;  to  be  called  to  the  bar 
{B.  V.  Gray's  Inn,  1780,  Doug.  .354) ;  or  to  be  restored  if  expelled  (see 
Booreinans  case,  1622,  vM  supra). 


Innuendo. — See  Defamation;  Justification. 


Inofficious  Testament. — By  the  Eoman  law  testaments 
might  be  set  aside  as  inofficiosa,  that  is,  deficient  in  natural  duty,  if  they 
totally  passed  by,  without  assigning  a  good  reason,  any  of  the  testator's 
children ;  but  a  legacy,  however  small,  was  sufficient  to  testify  that  the 
testator  had  not  lost  his  memory  or  reason,  which  otherwise  the  law  pre- 
sumed. Blackstone  (2  Co7n.  503)  states  that  it  was  a  common  error  that 
this  rule  prevailed  in  English  law  also ;  our  law,  however,  does  not  presume 
either  loss  of  memory  or  reason  although  the  heir  or  next-of-kin  are  totally 
excluded. 


In  or  about. — A  bequest  of  furniture  and  other  household  effects 
"  in  or  about "  the  testator's  dwelling-house  was  held  to  include  a  number 
of  articles  on  ground  (about  forty  acres)  apj)ertaining  to  the  house,  such  as 
hayricks,  chicken  and  sheep  troughs,  store  pigs,  poultry  and  carriages  {In 
re  Lahron,  Johnson  v.  Johnson,  1884,  29  Sol.  J.  147);  but  with  this  case 
should  be  compared  Fitzgerald  v.  Field,  1826, 1  Paiss.  427 ;  25  E.  E.  97,  where 
a  bequest  of  household  furniture,  etc.,  and  utensils  "  in  and  about "  the  testa- 
tor's mansion-house  was  held  not  to  pass  farming  utensils  on  land  occupied  by 
the  testator  along  with  the  mansion-house.  In  Lane  v.  Seuxll,  1874,  W. 
N.  51,  a  bequest  of  all  corn  and  other  articles  "in  or  about"  the  testator's 
dwelling-house,  mill,  and  mill  premises  was  held  not  to  pass  a  cargo  of 
wheat  which  did  not  in  due  course  of  transit  reach  the  mill  till  some  days 
after  the  testator's  death.  By  a  devise  of  all  his  goods  and  chattels  "in 
and  about "  the  testator's  house  and  out-houses,  "  running-horses  "  were  held 
to  pass  {Goiver  v.  Gower,  1763,  Amb.  612).  Where  a  testator  gave  all  his 
residuary  personal  estate  to  his  wife  except  such  parts  as  should  be  "  in  and 
about "  his  house,  which  he  gave  to  his  son,  it  was  held  that  a  bond  and  cash, 
both  found  in  an  iron  chest,  passed  to  the  wife  and  not  to  the  son  (Jones  v. 
Seft07i,  1798,  4  Ves.  166). 

An  allegation  that  something  occurred  "  in  or  about "  a  certain  year 
does  not  limit  the  time  to  the  year  mentioned,  as  the  words  "  in "  and 
"  about "  so  used  are  not  synonymous  (per  Patteson,  J.,  in  B.  v.  St.  Paul, 
Covent  Garden,  1845,  7  Q.  B.  240). 


Inpenny   and    Outpenny— Money  paid   by   the   custom  of 
certain  manors  on  the  alienation  by  a  tenant  of  land  within  the  manor. 


In  Person. — A  party  to  any  action  or  matter  before  the  Court 
who  conducts  his  own  case,  instead  of  being  represented  by  solicitor  and 
counsel,  is  said  to  appear  in  person.  A  party  may,  if  he  chooses,  thus  act 
for  himself  in  any  matter,  except  on  a  motion  for  a  mandamus,  which  can 
only  be  made  by  a  member  of  the  Bar  {Ex  parte  Wason,  1869,  10  B.  &  S.  580  ; 
see  also  B.  v.  Liverpool  {Mayor),  1891,  55  J.  P.  823).     It  was  at  one  time 
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thought  that  a  person  who  had  been  admitted  to  sue  in  formd  pauperis  was 
not  entitled  to  be  heard  in  pereon ;  but  where  either  counsel  or  solicitor  has 
not  been  assigned  to  liini  {Tucker  v.  Collinson,  1886,  16  Q.  B.  D.  562  ; 
Jacobs  V.  Crusha,  [1894]  2  Q.  B.  37),  or,  it  seems,  where  he  has  dismissed 
his  solicitor  {Adams  v.  Adams,  1890,  45  Ch.  D.  at  p.  428),  he  is  not 
precluded  from  appearing  in  person. 


In  personam. — Actions  under  the  common  law  were  classified 
as  real,  personal,  and  mixed  (Stephen,  Pleading,  7th  ed.,  4).  Most  real  and 
mixed  actions  were  abolished  in  1833  (3  &  4  Will.  iv.  c.  27)  and  1852 
(15  &  16  Vict.  c.  76),  and  the  procedure  of  those  which  remained  was  in 
1860  assimilated  to  that  in  personal  actions  (23  &  34  Vict.  c.  126).  Under 
the  Judicature  Acts  real  and  mixed  actions  have  w^holly  disappeared. 

In  Courts  of  equity  all  proceedings  were  theoretically  in  personam. 
The  Court  acted  by  injunction  and  committal  for  disobedience  of  its  orders, 
and  not  by  the  process  of  common  law  execution  on  the  property  of  the 
defendant.  And  under  the  present  procedure  all  actions  in  the  High 
Court  are  actions  in  personam,  except  certain  proceedings  in  rem  under  the 
Admiralty  jurisdiction  (Dicey,  Conflict  of  Laics,  265). 

An  action  in  personam  is  distinct  from  a  personal  action,  both  in  the 
sense  in  which  that  term  is  used  in  the  maxim  "  a^tio  perscmalis  moritur  cum 
persond,"  and  in  its  sense  at  common  law,  which  was  an  action  to  recover 
personal  property,  or  to  enforce  a  contract  or  recover  damages  for  its 
breach,  or  to  recover  damages  for  a  tort  (3  Black.  Com.  118). 

So  far  as  actions  are  concerned,  the  term  "  action  in  personam  "  belongs 
rather  to  the  Admiralty  Court  than  to  those  of  common  law.  As  contrasted 
with  an  action  in  rem,  it  means  a  proceeding  inter  partes  before  a  competent 
Court,  to  which  the  defendants  have  had  proper  notice  and  opportunity  of 
defence  on  the  merits. 

A  judgment  in  personam  is  one  in  a  personal  action  or  action  in  personam. 
It  is  conclusive  inter  partes,  and  operates  as  an  estoppel  by  res  judicaia 
between  them,  but  binds  only  the  parties  or  persons  cited,  and  their  rights 
or  liabilities  ^vith  respect  to  the  subject-matter  in  dispute  {Sirdar  Gurdyal 
Singh  v.  Rajah  of  Faridkote,  [1894]  App.  Cas.  670  ;  Ballantyne  v.  Mackinnon, 
[1896]  2  Q.  B.  455,  462).    See  Estoppel;  Eokeign  Judgments. 


I  n  Po  rt .  —See  Port. 


In  posse — Possibility  of  being,  as  opposed  to  in  esse  (q.v.),  in  a 
state  of  being.  A  child  en  ventre  sa  mere  is  a  child  in  posse,  but  the  law 
regards  it  as  in  esse  for  aU  purposes  which  are  for  its  benefit  {Doe  d.  Clarke 
V.  Clarke,  1795,  2  Black.  H.  399 ;  3  E.  E.  430). 


In  Possession. — See  Possession. 

In  Pursuance.— See  PuBsuANCE. 
Inquest. — See  Coroner;  Office,  Inquest  of. 
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Inquest  of  Office. — See  Office,  Inquest  of. 

Inquiry,  Court  of. — See  Military  Courts. 


I  nq U i ry  (Writ  of ) . — Definition. — The  writ  of  inquiry  is  a  judicial 
writ  (Tidd's  Prac,  9th  ed.,  p.  570  ;  Jacob's  Diet,  1772,  tit.  "  Writ  of  Inquiry  "  ; 
Chitty's  Arch.,  14th  ed.,  1331)  of  some  antiquity,  which  issues  after  an 
interlocutory  judgment  for  damages.  But  though  it  is  defined  as  a  judicial 
writ,  it  is  further  described  as  "a  mere  inquest  of  office  to  inform  the 
conscience  of  the  Court ;  who,  if  they  please,  may  assess  the  damages  them- 
selves with  the  assent  of  the  plaintiff,  or  direct  them  to  be  assessed  by  the 
proper  officer"  (Tidd's  Prac,  9th  ed.,  p.  570). 

The  Interlocutory  Judgment. — If  an  interlocutory  judgment  is  entered 
against  all  the  defendants  sued,  a  writ  of  inquiry  issues  at  once.  If,  however, 
there  are  several  defendants,  an  interlocutory  judgment  against  one  or  some 
of  them  does  not  entitle  the  plaintifif  to  proceed  immediately  to  assess  his 
damages  under  the  judgment,  either  by  writ  of  inquiry  under  Order  13,  r.  5, 
or  Order  27,  r.  4,  or  by  reference  to  an  official  referee  or  a  Master  under 
Order  36,  r.  57.  There  can  be  only  one  assessment  in  the  action  (see 
judgment  of  Maule,  J.,  in  Field  v.  Pooley,  1842,  3  Man.  &  G.  756).  There- 
fore, although  the  interlocutory  judgment  is  final  as  to  the  right  to  recover, 
and  interlocutory  only  as  to  the  amount  (3  Black.  Com.  397),  it  does  not 
authorise  the  issue  of  a  writ  of  inquiry  or  any  other  mode  of  assessment 
until  all  the  defendants  are  subject  to  judgment,  and  one  general  assessment 
can  be  made.     See  Annual  Practice,  Order  13,  r.  6  {n). 

Issue  of  Writ. — The  writ  of  inquiry  issues  {a)  on  an  interlocutory  judg- 
ment in  default  to  assess  the  amount  of  damages  recovered,  or  in  detinue 
the  value  of  the  goods  (see  Execution,  Writ  of  Delivery) ;  (h)  to  inquire 
into  the  truth  of  breaches  suggested  after  judgment  in  default  of  appearance 
on  a  bond  within  8  &  9  Will.  in.  c.  11,  and  to  assess  the  damages  (see 
E.  S.  C,  Order  13,  r.  14;  3  &  4  Will.  iv.  c.  42,  s.  16 ;  Mather's  Sheriff  Law, 
1894,  p.  404;  Annual  Practice,  1898,  p.  313);  and  (c)  under  the  Tithe  Act, 
1836  (6  &  7  Will.  IV.  c.  71),  s.  82,  to  assess  the  arrears  of  tithe  rent-charge. 

In  the  case  of  {a)  and  (h)  the  writ  issues  without  order,  on  the  inter- 
locutory judgment.  In  the  case  of  (c)  an  order  is  necessary.  Such  order 
is  obtained  ex  parte  from  a  Master  on  an  affidavit  of  facts  proving  (1)  occupa- 
tion by  the  person  proceeded  against ;  (2)  that  the  tithe  rent-charge  has 
been  in  arrear  for  more  than  forty  days ;  and  (3)  that  there  is  no  sufficient 
distress  upon  the  premises  whereon  to  levy  the  amount  due  (see  Tithe  Act, 
1836,  s.  82,  and  Annual  Practice,  Order  36,  r.  56  {n)). 

To  whom  directed. — In  the  absence  of  any  order  to  the  contrary,  the  writ 
is  directed  to  the  sheriff  of  the  county  in  which  the  action  would  have  been 
tried  (see  Mather's  Sheriff  Law,  p.  405  ;  Annual  Practice,  1898,  p.  712).  In 
special  circumstances,  however,  the  Court  may  order  it  to  be  executed  before 
a  judge  of  the  High  Court  in  London  or  Middlesex,  or  before  a  judge  of 
assize,  in  which  case  the  judge  acts  as  an  assistant  to  the  sheriff,  and  the 
latter  is  required  to  return  the  writ  (Chitty's  Arch.,  14th  ed.,  1333 ;  Tidd's 
Prac.  576).  An  order  for  the  execution  of  the  writ  before  a  judge  is 
obtained  on  summons  before  a  Master,  and  will  only  be  made  where  a 
difficult  point  of  law,  or  question  of  evidence,  is  likely  to  arise  (Chitty's  Arch. 
1333).     Form  of  order,  Chitty's  Forms,  p.  673. 

Forms  of  Writ. — The  Eules  of  the  Supreme  Court,  1883,  prescribe  only 
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one  form  of  writ  of  inquiry  (App.  J,  No.  8)  which  applies  solely  to  assess- 
ment of  damages  on  an  interlocutory  judgment.  For  form  of  writ  in  detinue 
for  assessment  of  the  value  of  chattels  and  damages  for  detention,  see 
Mather's  Sheriff  Law,  p.  406;  Chitty's  Forms,  p.  673.  For  form  of  writ  to 
assess  the  damages  where  breaches  have  been  suggested  after  judgment  in 
default  in  an  action  on  a  bond  under  Order  13,  r.  14,  see  Mather's  Sheriff 
Law,  p.  405 ;  Chitty's  Forms,  p.  641.  For  a  writ  of  inquiry  under  the  Tithe 
Act,  1836,  s.  82,  the  ordinary  form  (E.  S.  C,  1883,  App.  J,  Xo.  8)  is  used, 
with  variations  to  meet  the  requirements  of  the  section  named. 

Proceedings  on  the  Inquiry. — An  inquiry  pursuant  to  a  writ  of  inquiry  is 
subject  to  Order  36,  rr.  14,  15,  19,  34,  35,  36,  and  37.  For  procedure 
generally,  see  Mather's  Sheriff  Law,  407-416 ;  and  as  to  evidence  on  the 
inquiry,  see  ihid.  p.  413,  and  cases  there  collected. 

Return  of  the  Writ. — The  liability  of  a  sheriff  to  return  the  writ  is  the 
same  in  the  case  of  a  writ  of  inquiry  as  in  the  case  of  any  other  writ,  and 
his  failure  to  do  so  renders  him  liable  to  the  same  penalties  (Chitty's  Arch., 
1338;  Mather,  417).  The  return,  with  the  inquisition  annexed,  is  filed  in 
the  Central  Office,  and,  in  the  absence  of  any  stay  of  execution  by  the  sheriff 
in  his  indorsement  of  the  writ,  final  judgment  may  be  entered  without 
order  for  the  amount  found  due.  For  form  of  inquisition,  see  Chitty's  Forms, 
643;  Mather,  417. 

Assessment  under  Order  in  lieu  of  Writ  of  Inquiry. — Where  "  the  amount 
of  damages  sought  to  be  recovered  is  substantially  a  matter  of  calculation," 
the  plaintiff  may  apply  by  summons,  under  Order  36,  r.  57,  for  a  reference 
to  an  official  referee  or  a  Master.  Where  there  are  several  defendants,  the 
same  rule  applies  as  in  the  case  of  a  writ  of  inquiry :  there  must  be  only 
one  reference  for  assessment  against  all  the  defendants  {Field  v.  Pooley,  1842, 
3  Man.  &  G.  756).  •  The  words  "  substantially  a  matter  of  calculation  "  in 
Order  36,  r.  57,  are  taken  from  the  Common  Law  Procedure  Act,  1852,  s.  94. 
Prior  to  that  Act  assessments  by  the  Masters  were  restricted  to  matters  of 
pure  calculation.  For  a  list  of  these,  see  Holdijrp  v.  Oticay,  1681,  2  Wms. 
Saund.  107  (2),  note.  Under  the  Common  Law  Procedure  Act  the  discretion 
to  refer  assessments  to  the  Masters  was  exercised  more  freely  (see  Day's 
Common  Law  Procedure  Acts,  4th  ed.,  122).  These  references  may  now  be 
made  either  to  an  official  referee  or  a  Master. 


Inquisition. — See    Coroner;    Lunacy;    Inquiry,    Writ    of; 
Sheriff. 


I  n  re — In  the  matter  of.  This  phrase  is  much  used  in  certain  legal 
proceedings,  particidarly  in  Chancery  and  bankruptcy  matters,  which  are 
not  begun  by  action  in  the  ordinary  way,  to  indicate  the  particular  estate  or 
matter  which  is  the  subject  of  litigation. 


In  Receipt. — The  expression  "in  receipt  of  the  profits  of  any 
land  "  is  used  in  the  Eeal  Property  Limitation  Act,  1833  (see  ss.  3,  7, 
8,  and  9),  in  conjunction  with  the  words  "  in  possession  of  the  land,"  "to  de- 
note not  the  receipt  of  rent  from  a  tenant,  but  the  receipt  of  the  actual 
proceeds  of  the  land ;  and  the  words  were  no  doubt  introduced  to  prevent  any 
question  arising  where  the  owner,  although  he  received  the  profits,  did 
not  actually  occupy  the  land  "  (Sugden,  Real  Property  Statutes,  2nd  ed.,  47). 
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In  regula.!*  turn. — Charter-parties,  especially  those  relating  to 
the  coal  trade,  sometimes  provide  that  the  ship  is  to  be  loaded  or  unloaded 
"  in  turn  "  or  "  in  regular  turn,"  and  that  demurrage  or  detention  shall  not  be 
reckoned  except  from  the  time  of  her  getting  her  turn  (see  Demurrage). 
What  "  in  turn  "  or  "  in  regular  turn  "  means  in  the  particular  charter- 
party  generally  depends  on  the  regulations  or  practice  of  the  particular  port ; 
and  evidence  of  these  may  be  given  in  order  to  explain  the  contract.  It 
makes  no  difference  that  such  regulations  or  practice  are  unknown  to  the  ship- 
owner, for  he  should  know  them.  Thus  where  a  cargo  of  coal  was  sold  to 
the  French  Government  at  Algiers,  and  detention  days  were  "  to  run  from 
the  time  of  the  ship  being  ready  to  unload  and  in  turn  to  deliver,"  and  the 
French  Government,  by  their  regulations  there,  only  discharged  one  ship 
at  a  time,  and  the  ship  was  consequently  delayed,  the  shipowner,  though 
ignorant  of  the  consequences  of  the  contract  made  by  the  charterer,  was  not 
allowed  to  recover  for  the  delay  (Bobertson  v.  Jackson,  1845,  2  C.  B.  412). 
Similarly  where  a  sailing  vessel  was  chartered  to  go  for  coal  to  Whitehaven, 
and  by  the  charter-party  "  regular  turn  was  to  be  allowed  the  merchant  for 
loading  "  there,  and  a  delay  arose  owing  to  the  fact  that  by  the  practice  of  the 
only  colliery  at  Whitehaven  steamers  were  given  precedence  over  sailing 
vessels  though  the  latter  had  arrived  before  them,  and  the  ship  was  thus  post- 
poned to  several  steamers  which  arrived  after  she  did,  it  was  held  that  the  fact 
of  the  shipowner  being  ignorant  of  this  practice  was  immaterial,  and  that  the 
ship  had  been  loaded  "  in  regular  turn  "  (King  v.  Hinde,  1883,  Ir.  L.  E.  12 
C.  L.  113).  Thus  in  the  case  of  a  ship  loading  at  Newcastle  the  words  "in 
regular  turns  of  loading  "  were  held  to  mean  "  that  turn  which  accord- 
ing to  the  custom  and  practice  of  the  place  the  ship  should  be  entitled  to 
have,"  and  evidence  of  such  practice  w^as  admitted  (Leidemann  v.  Schultz,  1853, 
23  L.  J.  C.  P.  17).  But  if  the  practice  of  the  port,  as  regards  turns,  is  not 
established  or  known,  the  charterer  who  has  to  load  "  in  regular  turn " 
cannot  excuse  delay  though  caused  by  a  practice  of  the  port  to  give  ships 
their  turn  by  their  order  of  entry  in  a  "  turn  book,"  and  not  by  order  of 
readiness  {Lawson  v.  Burness,  1862,  1  H.  &  C.  396).  And  when  evidence 
has  been  offered  to  explain  "  a  cargo  of  coke  to  be  loaded  in  regular  turn  " 
of  a  custom  of  the  port  of  Sunderland,  by  which  the  shipowner  had  to  wait 
till  a  manufacturer  of  coke,  not  named  in  the  charter,  had  supplied  all  ships 
entered  in  his  turn  book,  if  his  name  was  given  when  the  contract  was 
made,  and  he  made  reasonable  despatch,  it  has  been  rejected  {Hudson  v. 
Clementson,  1856,  18  C.  B.  213). 

If  by  the  contract  the  steamer  is  to  "  take  her  turn  with  other  steamers 
and  receive  prompt  despatch,"  and  prompt  despatch  for  loading  is  not  given 
because  of  a  deficiency  of  cargo,  the  charterer  is  liable  for  the  delay  {Elliott 
V.  Lord,  1883,  5  Asp.  63  P.  C.) ;  while  if  the  ship  loses  her  turn  owing  to 
her  not  being  ready,  whether  her  owner  is  to  blame  or  not,  the  charterer 
is  not  liable  {Taylor  v.  Clai/,  1846,  9  Q.  B.  713).  If,  however,  by  the 
charterer's  default  the  ship  misses  her  turn,  and  when  her  next  turn  comes 
she  is  not  allowed  to  make  use  of  it,  because  of  bad  weather,  he  is  liable  for 
the  whole  detention  {Jones  v.  Adamson,  1876,  1  Ex.  69), 

[Authorities. — Carver,  Carriage  hy  Sea,  s.  620;  Abbott,  Shipping,  13th  ed., 
295-297.] 

In  renii — This  term  is  derived  from  the  Eoman  law,  but  is  not  used 
in  English  law  in  precisely  the  same  sense  as  in  that  law.  Indeed,  Bracton 
limits  proceedings  in  rem  to  actions  to  obtain  possession  of  a  res,  by  wliieh 
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he  understood  real  actions  {de  Legg.  Ang.  f.  439 :  Bigelow  on  Estoppel, 
42,  43). 

The  term  has  in  English  three  distinct  meanings :  (1)  Eights  in 
rtm  are  rights  existing  as  against  all  the  world,  such  as  ownership  of 
property  or  right  to  personal  liberty ;  (2)  proceedings  in  rem ;  (3)  judg- 
ments in  rem.  An  action  in  rem  is  a  proceeding  to  determine  the  right 
to  or  disposition  of  a  thing  imder  the  control  of  the  Court.  It  does  not 
necessarily  lead  to  a  judgment  in  rem.  In  the  Court  of  Admiralty  £is  a 
Court  of  the  civil  law,  proceedings  in  rem  have  always  been  common,  and 
in  that  Court  the  'res  means  ship,  tackle,  boats,  or  cargo,  in  a  sense 
somewhat  similar  to  that  of  Eoman  law  (Minna  Craig  S.S.  Co.  v.  Chartered 
Mercantile  Bank  of  India  and  China,  [1897]  1  Q.  B.  460;  The  Ripon  City, 
[1897]  Prob.  226  :  The  Mannheim,  [1897]  Prob.  13  :  The  Theodora,  [1897] 
Prob.  279 ;  The  City  of  Mec^a,  1881,  6  P.  D.  106 ;  Dicey,  Conjliet  of  Laws, 
pp.  565,  747).     Xo  other  action  in  rem  is  now  used  in  English  Courts. 

Proceedings  by  way  of  foreign  attachment  or  attachment  of  goods  have 
been  described  as  actions  in  rem  ;  but  they  are  in  substance  proceedings  in 
personam  to  compel  submission  and  appearance  {Bold  Bucchugh,  1851,  7  Moo. 
P.  C.  267,  282 :  Dicey,  Cmflict  of  Laws,  p.  427),  and  the  judgment  in  such 
proceedings  is  certainly  not  a  judgment  in  rem. 

A  judgment  in  rem  is  a  judgment  whereby  the  Court  adjudicates  upon 
the  title  to  or  the  right  to  the  possession  of  property  within  the  control  of  the 
Court,  and  disposes  of  the  res,  and  not  merely  of  the  interest  which  any  person 
may  have  therein.  If  pronounced  by  a  competent  Court  it  is  not  only  interna- 
tionally valid,  but  is  binding  not  merely  inter  partes  but  inter  omnes,  i.e.  binds 
all  persons  whatsoever,  whether  parties  to  the  proceedings  or  not  {Castrigue 
V.  Imrie,  1870,  L.  E.  4  H.  L.  414).     See  Foreign  Judgments  :  Estoppel. 

Under  English  law  the  follo\ving  kinds  of  judgments  are  regarded  as  to 
some  extent  judgments  in  rem  : — 

(1)  Judgments  in  Admiralty  actions  in  rem,  such  as  salvage,  collision, 
bottomry,  or  forfeiture  (Castriquc  v.  Imrie,  1870,  L.  E.  4  H.  L.  414,  429  ; 
Bold  Bucdeugh,  1851,  7  Moo.  P.  C.  267 :  cp.  Ballantyjie  v.  Mackinnmi,  [1896] 
2  Q.  B.  455). 

(2)  Sentences  in  prize  causes  (Ballantyne  v.  Mael'innon,  siip.  at  p.  463). 
As  to  (1)  and  (2)  the  rule  is  established  beyond  controversy  {Stringer 

V.  English  and  Scottish  Marine  Insur.  Co.,  1869,  L.  E.  4  Q.  B.  676). 

(3)  Decisions  in  revenue  causes. 

(4)  Judgments  in  probate  actions,  so  far  as  they  determine  domicile. 
In  Concha  v.  Concha,  1886,  11  App.  Cas.  541,  it  was  decided  that  such  a 
judgment  is  conclusive  only  as  to  the  validity  of  the  will  under  EngHsh  law. 

(5)  Decisions  on  questions  of  personal  status,  viz. — 

(a)  Divorce;  but  not  decrees  in  jactitation  of  marriage  (see  Foreign 
Divorce). 

(6)  Legitimacy  (Bracton,  de  Legg.  Ang.  f.  420).  This  is  now  reaUy  regu- 
lated by  the  Legitimacy  Declaration  Act,  1858  (21  &  22  Vict.  c.  93) ;  but 
see  sec.  8,  and  Legitbiacy. 

{c)  Pedigree. 

(d)  Poor-law  settlement.     See  Poor  Law. 

{e)  Outlawry  or  attainder  {Co.  Litt.  128  (a),  352  (6)). 

Neither  (4)  nor  (5)  have  really  anything  to  do  with  judgn\ents  in  rem. 
They  relate  merely  to  personal  status  or  domicile,  and  there  is  no  res  to 
adjudicate  about. 

[Authorities. — Bigelow  on  Estoppel,  1886  ;  Westlake,  Prir.  Int.  Law,  3rd 
ed.,  s.  149  ;  Dicey,  Conflict  of  Lav:s^^ 
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Inrolment. — See  Enrolment. 


Insa-nity. — The  legal  aspects  of  insanity  are  discussed  in  the 
articles  Asylums  and  Lunacy.  For  the  medical  aspects  of  the  subject,  in  so 
far  as  these  are  of  any  legal  importance,  see  Medical  Jukisprudence. 


InsiS't. — A  vendor  is  not  justified  in  rescinding  a  contract  under  a 
condition  of  sale  which  empowers  him  to  do  so  if  the  purchaser  should 
within  the  time  limited  show  any  objection,  whether  of  title,  conveyance, 
or  otherwise,  "  and  shall  insist  thereon  "  if  he  (the  vendor)  has  not  answered 
the  purchaser's  requisitions,  or  made  any  attempt  to  do  so  {Greaws  v.  Wilson, 
1858,  27  L.  J.  Ch.  546).  See  also  Duddell  v.  Simpson,  1866,  L.  R  2  Ch 
102,  and  MawsonY.  Fletcher,  1870,  L.  E.  10  Eq.  212;  s.c,  L.  E.  6  Ch.  91). 


Insolvency — The  condition  of  a  person  who  is  unable  to  pay  his 
debts  in  full.  Prior  to  the  Bankruptcy  Act,  1861,  insolvent  non-traders 
could  only  obtain  relief  and  discharge  from  prison  by  petition  to  the 
Insolvent  Debtors  Court.  All  the  insolvent's  property  (with  certain 
exceptions)  had  to  be  surrendered,  and,  in  addition,  a  warrant  of  attorney 
had  to  be  executed  authorising  judgment  to  be  entered  up  against  him  for 
the  amount  of  his  unsatisfied  debts,  upon  which  execution  might  at  any 
time  be  issued  on  its  appearing  that  he  had  available  assets.  The  Act  of 
1861,  however,  abolished  the  Insolvent  Debtors  Court,  and  extended  the 
law  of  bankruptcy  to  non-traders,  although  it  was  not  till  the  Bankruptcy 
Act,  1883,  that  the  acts  of  bankruptcy  (see  Bankruptcy)  were  made 
the  same  for  traders  and  non-traders  alike.  Under  the  Act  of  1883, 
s.  125,  the  estate  of  a  deceased  insolvent  may  be  administered  in  bank- 
ruptcy.    See  Bankruptcy, 


Inspection  of  Documents. — See  Discovery ;  Documents; 
Exhibits  ;  Interrogatories. 


Inspection  of  Lig'htS. — By  sec.  420  of  the  Merchant  Ship- 
ping Act,  1894,  a  surveyor  of  ships  (see  Surveyor  of  Ships)  may  inspect 
any  ship,  British  or  foreign,  for  the  purpose  of  ascertaining  that  it  is 
properly  provided  with  lights  and  the  means  of  making  fog  signals,  in 
conformity  with  the  collision  regulations.  If  required  by  the  owner,  such 
surveyor  is  to  be  accompanied  by  some  person  on  behalf  of  the  owner.  If 
the  result  of  this  inspection  is  unsatisfactory,  the  surveyor  is  to  give  notice 
to  the  master  or  owner  in  v^^riting,  pointing  out  the  deficiency,  and  also 
what  is  requisite  in  order  to  remedy  the  same.  Such  notice  is  to  be  com- 
municated to  the  chief  officer  of  customs  at  any  port  where  the  ship  seeks 
to  obtain  a  clearance  or  transire,  and  the  ship  is  to  be  detained  until  the 
defect  complained  of  has  been  remedied.  Power  is  given  to  the  owner  to 
appeal  to  the  Court  of  Survey  (see  Survey,  Court  of)  for  the  port  or 
district  where  the  ship  is  lying  against  the  refusal  of  a  certificate  that  the 
supply  of  lights  and  fog  signals  is  satisfactory. 

For  the  fees  chargeable  for  such  inspection,  see  the  Sixteenth  Schedule 
to  the  Act. 
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Inspection  of  Property.— By  Order  50,  r.  3  (E.  S.  C),  the 

Court  or  a  judge  may,  upon  the  application  of  any  party  to  a  cause  or 
matter,  make  an  order  for  the  inspection  of  any  property  or  thing  which  is 
the  subject  of  litigation,  and  may  for  that  purpose  authorise  any  person  to 
enter  upon  or  into  any  land  or  building  in  the  possession  of  any  party 
before  the  Court ;  the  provisions  of  this  rule  apply  to  inspection  by  a  jury 
(r.  5),  The  judge  (r.  4),  or  a  referee  (Order  36,  r.  48),  may  also  inspect  any 
property  or  thing  concerning  which  any  question  has  arisen  (see  these 
rules  annotated  in  Annual  Fractice). 


Inspection  of  Ships. — By  the  Merchant  Shipping  Act,  1894, 
the  Board  of  Trade  is  empowered  to  appoint  inspectors  to  report  to  them 

(a)  upon   the   nature   and   causes  of  any  accident  or  damage  to  a  ship, 

(b)  whether  the  provisions  of  the  statute  or  any  regulations  made  there- 
under have  been  complied  with,  or  (c)  whether  the  hull  and  machinery  of  any 
steamship  are  sufficient  and  in  good  condition  (s.  728).  An  inspector  so 
appointed  may  board  any  ship  and  inspect  the  same ;  he  may  also  require 
such  persons  as  he  thinks  fit  to  attend  and  be  examined  on  oath  for  the 
purposes  of  his  report  (s.  729).  Persons  refusing  to  attend  are  liable  to  a 
fine  not  exceeding  £10,  and  persons  in  any  way  obstructing  an  inspector 
are  liable  to  the  like  penalty  (ibid.  s.  730). 

Inspection  of  ships  may  likewise  be  made  by  surveyors  appointed  by 
the  Board  of  Trade  (see  Surveyor  of  Ships).  These  surveyors  are  em- 
powered to  go  on  board  any  steamship  and  inspect  the  same,  the  machiner}', 
boats,  equipment,  etc. ;  and  if  the  ship  has  sustained  any  damage,  or  for 
any  other  reason  they  consider  it  necessary,  they  may  order  her  to  be 
taken  into  dock  for  the  purpose  of  having  the  hull  surveyed.  They  are 
required  also  to  inspect  the  accommodation  provided  for  seamen  on  board 
vessels,  to  ascertain  that  it  is  of  the  requisite  dimensions,  and  properly 
ventilated,  lighted,  and  protected  from  weather  and  sea  (ss.  210,  724-726, 
and  Sixth  Schedule). 

Emigration  officers  are  also  invested  with  power  to  inspect  emigi'ant 
ships  (Merchant  Shipping  Act,  1894,  ss.  295,  300,  305). 

Medical  Insjyedion. — The  medical  inspector  of  ships  for  a  port  (an  officei 
appointed  by  the  local  Marine  Board,  or,  where  there  is  no  such  Board,  by 
the  Board  of  Trade,  s.  204)  is  required  to  inspect  the  medical  stores  with 
which  ships  may  reqiiiie  to  be  provided,  and  for  this  purpose  he  is  invested 
with  the  powers  of  a  Board  of  Trade  inspector  (see  supra).  He  is  required 
to  make  his  inspection  at  least  three  clear  days  before  the  ship  proceeds  to 
sea,  if  reasonable  notice  has  been  given  to  him :  and  if  the  result  of  his 
inspection  is  satisfactory,  he  cannot  make  a  further  examination  unless  he 
has  reason  to  suspect  that  any  of  the  articles  inspected  have  been  removed, 
injured,  or  destroyed.  If  the  inspection  is  unsatisfactory,  he  is  required  to 
notify  this  to  the  chief  officer  of  customs  of  the  port  and  to  the  shipmaster 
or  owner,  and  the  ship  is  not  allowed  to  sail  until  a  certificate  has  been 
produced  to  such  customs  officer  that  the  defect  has  been  remecUed.  A 
penalty  of  £20  is  imposed  for  proceeding  to  sea  without  the  production  of 
such  certificate  (Merchant  Shipping  Act,  1894,  s.  202).  The  provisions  and 
water  for  the  crews  of  ships  trading  or  going  from  the  United  Kingdom 
through  the  Suez  Canal,  or  round  the  Cape  of  Good  Hope  or  Cape  Horn, 
are  in  like  manner  to  be  inspected  (s.  206).  Medical  stores  in  an  emigi'ant 
ship  are  also  to  be  inspected  by  a  medical  practitioner  appointed  by  the 
emigration  officer  at   the   port    of   clearance ;  and   until   this    inspection 
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has  been  made,  such  ship  is  not  allowed  to  clear  outwards  or  proceed  to 
sea  (s.  300). 


Inspector  of  Mines.  —  Under  the  Metalliferous  Mines 
Eegulation  Acts,  1872  and  1875,  and  the  Coal  Mines  Eegulation  Acts, 
1887  to  1896,  a  Secretary  of  State  (in  practice  the  Home  Secretary)  is 
empowered  to  appoint  inspectors  of  mines.  Persons  who  practise,  or  act 
in  partnership  with  those  practising  or  acting,  as  land  agents,  mining 
engineers,  managers,  viewers,  agents,  or  valuers  of  mines,  or  arbitrators  in 
differences  arising  between  owners,  agents,  or  managers  of  mines,  or  are 
otherwise  employed  in  or  about  mines,  are  disqualified  from  acting  as 
inspectors  under  the  Metalliferous  Mines  Acts ;  and  in  addition  to  these 
persons,  the  Coal  Mines  Acts  exclude  miners'  agents  and  mine-owners. 

Inspectors  are  empowered  to  enter,  inspect,  and  examine  mines  at  all 
reasonable  times,  to  ascertain  that  the  provisions  of  the  Acts  are  complied 
with ;  in  particular,  they  are  required  to  see  that  the  ventilation  of  mines  is 
satisfactory,  and,  generally,  to  inquire  as  to  all  matters  affecting  the  safety 
of  persons  employed  in  mines;  they  may  also  be  directed  to  furnish 
special  reports  as  to  explosions  or  accidents  occurring  in  mines.  If  an 
inspector  finds  that  in  any  respect,  not  expressly  provided  for  by  the  Acts 
or  special  rules,  a  mine  is  dangerous,  he  may  notify  the  mine-owner,  or 
agent  of  the  same,  and  require  him  to  remedy  the  defect ;  if  this  requisition 
is  not  forthwith  complied  with,  the  inspector  is  required  to  report  the 
circumstance  to  the  Secretary  of  State  ;  but  the  mine-owner  or  agent,  if  he 
objects  to  deal  with  the  matter  complained  of  as  required  by  the  inspector, 
may,  within  twenty  days  after  the  receipt  of  the  inspector's  notice,  appeal 
to  the  Secretary  of  State,  whereupon  the  matter  falls  to  be  dealt  with  by 
arbitration  in  the  manner  provided  by  the  Acts.  Failure  to  comply  with 
the  inspector's  notice  after  the  time  for  making  an  objection  has  expired,  or 
within  the  time  fixed  by  the  award,  where  there  has  been  an  arbitration 
which  has  resulted  unfavourably  to  the  mine-owner  or  agent,  is  an  ofience 
punishable  under  the  Acts.  It  is  also  made  an  offence  to  obstruct  an 
inspector  in  the  performance  of  his  duty. 

Inspectors  under  the  Metalliferous  Mines  Acts  may  be  directed  by  the 
Secretary  of  State  to  act  under  the  Coal  Mines  Acts,  and  vice  versd ;  those 
acting  under  the  Metalliferous  Mines  Acts  are  also  inspectors  under  the 
Quarries  Act,  1894. 

Mine  inspectors  are  required  to  furnish  annual  reports,  to  be  laid 
before  Parliament.     See  Mines  and  Minerals. 


Inspectorship,  Deed  of — A  deed  entered  into  between 
an  insolvent  trader  and  his  creditors  for  the  gradual  liquidation  of  the 
debtor's  liabilities,  either  by  the  carrying  on  or  the  winding  up  of  liis 
business  under  the  control  and  supervision  of  certain  named  persons, 
usually  several  of  the  principal  creditors,  as  inspectors.  Under  such  a  deed 
the  property  of  the  debtor  remains  in  him,  and  he  is  given  power  to  continue 
to  manage  the  business  under  a  letter  of  licence  (q.v.)  inserted  in  the  deed,  but 
a  covenant  is  usually  put  in  whereby  the  debtor  obliges  himself,  if  called 
upon,  to  execute  an  assignment  of  his  property,  either  to  the  inspectors  or 
to  a  trustee.  The  deed  generally  contains  further  clauses  empowering  the 
inspectors  to  bring  and  defend  actions,  to  compound  debts,  to  grant  a 
release  to  the  debtor  on  the  realisation  of  the  estate  or  payment  of  the 
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creditors,  as  far  as  that  is  possible,  and  to  put  an  end  to  the  inspection 
if  considered  advisable  in  the  interests  of  the  creditors.  A  deed  of 
inspection  appears  not  to  be  an  act  of  bankruptcy  {In  re  Spaulman,  Ex 
parte  Foley,  1890,  24  Q.  B.  D.  728),  at  least  till  there  has  been  an 
assignment  by  the  debtor;  the  deed,  however,  requires  to  be  registered 
under  the  Deeds  of  Arrangement  Act,  1887  (s.  4,  subs.  2  (c)).  See 
La%vrance,  Deeds  of  Arrangeinent,  4th  ed.,  ch.  iii. ;  and  article  Bankruptcy, 
Private  Deeds  of  Arrarigement,  vol.  i.  p.  528. 


Inspeximus   (We    have    inspected) — A    word    used   in   ancient 
charters  and  letters  patent ;  an  exemphfication. 


Installation — The  act  of  giving  a  pei-son  possession  of  an  office, 
rank,  or  order  with  the  customary  ceremonies. 


Instalment. — A  debt  which,  by  agreement  between  the  parties  or 
otherwise,  is  to  be  paid  in  portions  at  stated  times,  is  said  to  be  payable  by 
instalments.  In  a  bond  or  agreement  it  is  lawful  to  stipulate  that,  on  default 
being  made  in  the  payment  of  any  one  instalment,  the  principal  sum  shall 
become  at  once  due  {Sterne  v.  Beck,  1863, 1  De  G.,  J.  &  S.  595  ;  Protector  Loan 
Company  v.  Ch'ice,  1880,  5  Q.  B.  D.  592 :  Ex  parte  Burden,  1881,  16  Ch.  D. 
675). 

In  the  case  of  a  composition  deed  under  which  the  debtor  agrees  to  pay 
a  composition  by  instalments,  and  the  creditors  suspend  their  right  to  sue, 
a  fresh  promise  is  implied  to  pay  the  original  debt  on  default  being  made  in 
payment  of  the  instalments,  and  the  Statute  of  Limitations  does  not  com- 
mence to  run  until  such  default  has  been  made  {In  re  Stock,  Ex  parte 
Amos,  [1896]  66  L.  J.  Q.  B.  146  :  see  also  McDonnell  v.  Broderick,  [1896] 
2  Ir.  R  136). 

Unless  otherwise  agreed,  the  buyer  of  goods  is  not  boimd  to  accept 
delivery  of  the  same  by  instalments  (Sale  of  Goods  Act,  1893,  s.  31  (1)). 
Where  there  is  a  contract  for  delivery  of  goods  by  instalments,  which  are 
to  be  sepa,rately  paid  for,  and  default  is  made,  either  by  the  seller  in 
delivering  or  by  the  buyer  in  paying  an  instalment,  it  is  a  question  to  be 
decided  in  each  case,  on  the  terms  of  the  contract  and  the  surroimding 
circumstances,  whether  the  breach  of  contract  is  a  repudiation  of  the  whole 
contract,  or  whether  it  is  a  severable  breach,  giving  rise  only  to  a  claim  for 
compensation  {ibid.  subs.  (2)). 


Instance  Court  of  Admiralty. — See  ADmBALxy. 


Instant. — "Although  an  instant  est  unum  indivisibile  tempore  quod 
non  eM  tempus  n£C  pars  temporis,  ad  quod  tamen  partes  temporis  conn£ctuntur, 
and  that  instans  est  finis  unius  temporis  et  princijpium  alterius,  yet  in 
consideration  of  law  there  is  a  prioritie  of  time  in  an  instant " ;  therefore, 
although  it  may  be  said  that,  in  the  case  of  a  devise  by  one  of  two  joint 
tenants  of  land  in  fee-simple,  the  devisee  and  the  surviving  joint  tenant 
would  take  at  the  same  instant,  yet  the  surviving  joint  tenant  is  preferred 
before  the  devisee  {Co.  Litt.  185  6). 
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Instantly. — A  coroner's  inquisition,  which  stated  that,  as  the  result 
of  an  accident  on  a  certain  day  a  person  "  instantly  died,"  was  quashed  for 
not  averring  with  sufficient  distinctness  the  time  of  the  death  (B.  v.  Brown- 
low,  1839,  9  L.  J.  M.  C.  15).  "The  time  of  death  is  merely  alleged  by  the 
word 'instantly.'  It  was  contended  that  this  word,  with  the  context,  is 
equivalent  to  the  word  '  then ' ;  but  we  think  it  insufficient.  '  Instanter '  and 
'  incontinenter '  are  not  words  implying  what  is  expressed  by  '  ad  tunc ' "  (per 
Lord  Denman,  C.J.,  ibid.). 

"Instantly"  occurring  in  a  bill  of  sale  has  been  read  as  synonymous 
with  "  immediately  "  {q.v.),  i.e.  within  a  reasonable  time  (Massey  v.  Sladen, 
1868,  L.  E.  4  Ex.  13). 


In  statu  quo. — See  Status  quo. 


Instaurum — A   word   used   in   old   deeds  to   signify  a  stock  of 
cattle. 


Instead  of. — Although  a  gift  by  a  codicil  "instead  of"  one  given 
by  the  will  implies  some,  it  does  not  necessarily  mean  a  total  substitution. 
Thus  in  Doe  d.  Murch  v.  Marchant,  1843,  6  Man.  &  Gr.  813,  the  words  in  a 
codicil  "  instead  of  the  devise  and  bequest  in  the  will "  were  read  as  mean- 
ing "  instead  of  so  much  only  of  the  devise  in  the  will  as  is  incompatible 
with  the  disposition  contained  in  the  codicil."     See  In  Lieu  of. 


Institute  of  International  Law— A  body  of  inter- 
national lawyers  consisting  of  sixty  members  and  sixty  associates  recruited 
by  election — the  members  from  those  who  "have  rendered  services  to 
international  law  in  the  domain  of  theory  or  practice,"  and  associates  from 
those  "  whose  knowledge  may  be  useful  to  the  Institute."  It  was  formed  in 
1873  chiefly  through  the  effi)rts  of  M.  Eolin-Jacquemyns,  who  had  just 
founded  the  Bevue  de  Droit  International  (see  International  Law).  In 
his  circular  to  the  leading  European  writers  on  international  law  M. 
Eolin-Jacquemyns  set  forth  that  his  object  was  to  create  "a  permanent 
or  academic  body  for  the  study  and  progress  of  international  law."  The 
official  language  of  the  Institute  is  French,  and  its  annual  meetings  are 
held  wherever  the  members  at  the  previous  meeting  decide  to  assemble. 
Thus  far  they  have  been  held  at  Ghent,  Geneva  (twice),  the  Hague, 
Zurich,  Paris  (twice),  Brussels  (twice),  Oxford,  Turin,  Munich,  Heidelberg, 
Lausanne,  Hamburg,  Cambridge,  Venice,  and  Copenhagen. 

At  the  present  moment  all  the  leading  international  jurists  of  the  world 
belong  to  the  Institute.  Its  mode  of  operation  is  to  work  out  the  matters 
it  deals  with  during  the  intervals  between  the  sessions,  in  permanent 
commissions,  among  which  the  whole  domain  of  international  law  is  divided 
up.  The  commissions,  under  the  direction  of  their  rapporteurs  or  conveners, 
prepare  reports  and  proposals,  which  are  printed  and  distributed  among 
the  members  some  time  before  the  plenary  sittings  at  which  they  are  to  be 
discussed.  If  the  members  are  not  agreed,  the  subject  is  adjourned  to 
another  session,  and  still  another,  until  they  do  agree.  Thus  the  resolutions 
of  the  Institute  have  the  authority  attaching  to  a  mature  expression  of  the 
views  of  the  leading  international  jurists  of  Europe.     Sixteen  commissions 
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are  at  present  at  work  on  questions  of  bankruptcy,  the  status  of  vessels 
and  their  crews  in  foreign  ports,  the  position  of  foreign  Governments 
towards  insurrections,  the  Geneva  Convention  and  maritime  warfare,  public 
order  and  private  international  law,  nationality  and  vested  rights,  collisions 
at  sea,  the  creation  of  an  international  jurisdiction  in  connection  with 
international  unions  {q.v.),  such  as  those  for  copyright,  industrial  property 
(^.r.),  and  postal  and  telegraphic  unions  (see  International  Unions),  double 
death  duties,  international  measures  in  relation  to  stolen  securities,  etc. 

At  the  present  moment  the  British  members  are :  Sir  Sherston  Baker, 
Mr.  Thomas  Barclay,  Prof.  Dicey,  Mr.  J.  A.  Foote,  Prof.  Goudy,  Sir  E. 
Hart,  Prof.  Holland,  Mr.  E.  J.  Lawrence,  Prof.  Leech,  Lord  Eeay,  Sir  John 
Scott,  Sir  D.  Mackenzie  Wallace,  and  Prof.  Westlake. 

The  labours  of  each  year  are  chronicled  in  an  annuaire,  in  which  are 
published  the  final  memoirs  of  the  commissions  and  the  essential  parts  of 
the  discussions  at  the  plenary  sittings  on  the  propositions  submitted  by 
the  commissions.  These  form  a  series  of  sixteen  volumes.  The  present 
general  secretary.  Prof.  Lehr,  has  also  selected  and  published  in  a  separate 
volume,  entitled  Tableau  GSn^ral  dm  travaux  de  I'lnstitut  dx  Droit  Intcr- 
na^ional,  all  the  resolutions  adopted  from  1873  to  1892. 


Institutes — A  legal  treatise  by  Sir  Edward  Coke  in  four  parts. 
The  first  part,  which  is  the  most  valuable,  is  a  reprint  of  Littleton's  work 
on  Tenures,  with  a  commentary  (usually  cited  as  Coke  upon  Littleton,  or 
Co.  Lit.) ;  the  second  part  is  an  exposition  of  various  statutes ;  the  third 
part  is  a  treatise  on  criminal  law ;  and  the  fourth  deals  with  the  jurisdic- 
tion of  the  various  Coiurts  of  law. 


Institution. — See  Societies  and  In^stitutions. 


InStrokC — A  term  used  in  connection  with  mining.  A  right  of 
instroke  denotes  the  right  of  conveying  minerals  from  a  demised  mine  to  the 
surface  through  an  adjoining  mine  (Macswinney,  Mines,  2nd  ed.,  230).     See 

OUTSTROKE. 


Instruct. — See  Teach  and  Instruct. 


Instruction — A  term  met  with  in  reports  of  cases  of  foreign  law. 
The  French  equivalent  of  the  English  prehminary  examination  of  an 
accused  person  before  a  magistrate.  This  examination  is  conducted  by  a 
jugc  d' instruction,  who  has  power  to  cite  before  him  all  persons  whose 
evidence  may  assist  him  in  his  inquiry.  When  the  investigation  of  the 
case  is  terminated,  the  papers  are  communicated  to  the  procureur  (public 
prosecutor),  who  after  examining  them  presents  his  charge  to  the  ju{/e. 
The  latter  thereupon  delivers  an  "  ordinance,"  declaring  the  prisoner  either 
guilty  or  not  guilty,  and  if  guilty  stating  whether  of  a  crime,  misdemeanour, 
or  petty  offence.  The  accused  is  then  tried  in  the  Court  having  jurisdiction. 
If  declared  by  the  juge  d^instructiwi  not  guilty,  he  is  forthwith  discharged. 

The  inquiry  takes  place  with  closed  doors  in  the  juge  (f  instruction's 
chambers,  and  in  the  presence  of  nobody  but  the  clerk  who  transcribes  the 
VOL.  VI.  33 
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depositions,  and,  under  a  new  law  of  December  8,  1897,  inspired  by  English 
procedure,  of  the  counsel  of  the  accused. 

The  word  is  also  used  in  civil  cases  to  describe  the  examination  of  the 
evidence  by  the  Court  between  the  hearing  and  judgment. 


Instructions — The  information  given  to  a  counsel  or  solicitor, 
to  enable  him  to  conduct  the  client's  case  in  Court.  The  term  is  also 
applied  to  the  directions  or  orders  which  an  ambassador  or  other  diplomatic 
agent  receives  from  the  Court  by  which  he  is  accredited,  for  his  own  in- 
formation and  direction  in  his  communications  with  the  Government  to 
which  he  is  sent. 


Instrument. — In  sec.  19  of  the  Endowed  Schools  Act,  1869,  the 
words  "  instrument  of  foundation  "  point  to  written  instruments  (per  Lord 
Selborne,  L.C.,  in  In  re  St.  Leonard,  Shoreditch,  Parochial  Schools,  1884, 
10  App.  Cas.  304,  307). 

A  power  to  appoint  property  "  by  any  deed  or  deeds,  instrument  or 
instruments,  or  by  will,"  can  be  exercised  by  any  instrument  in  writing, 
whether  a  deed  or  not  (Brodrick  v.  Brown,  1855,  1  Kay  &  J.  328,  332). 

A  decree  of  Court  was  not  an  "  instrimient  "  within  the  meaning  of  sec. 
2  of  the  Apportionment  Act,  1834  (Jodrell  v.  Jodrell,  1869,  38  L.  J.  Ch.  507) ; 
see  now,  however,  sec.  2  of  the  Apportionment  Act,  1870. 

The  word  "instrument"  in  the  collocation  "bond,  covenant,  or  instrument 
of  any  kind  whatsoever"  in  the  schedule  to  the  Stamp  Act,  1891  (which 
repeats  the  language  of  the  corresponding  schedule  to  the  Stamp  Act,  1870), 
seems  to  denote  something  of  the  same  nature  as  a  bond  or  covenant  for 
the  payment  of  money  (per  Denman,  J.,  in  Thames  Conservators  v.  Commis- 
sioners of  Inland  Revenue,  1886,  18  Q.  B.  D.  279,  283). 

A  telegram  is  an  "  instrument "  within  the  meaning  of  sec.  38  of  the 
Forgery  Act,  1861  {B.  v.  Riley,  [1896]  1  Q.  B.  309). 


Instrumentality. — Sec.  28  of  the  Solicitors  Act,  1860,  pro- 
vides that  in  every  c&,se  in  which  a  sohcitor  is  employed  to  prosecute  or 
defend  any  suit  in  any  Court  of  justice,  the  Court  or  judge  before  whom  the 
suit  or  matter  has  been  heard  may  declare  such  solicitor  entitled  to  a  charge 
upon  the  property  recovered  or  preserved  through  his  instrumentality.  This 
section  was  discussed  by  Kay,  J.,  in  In  re  Wadsworth,  1885,  54  L.  J.  Ch.  640, 
where  he  said :  "  The  words  of  the  statute  are  '  through  the  instrumentaHty  of 
such  solicitor.'  Suppose  that  a  solicitor  is  employed  in  a  hotly-contested  action 
and  prepares  the  whole  case  of  the  plaintift"  down  to  the  moment  of  trial, 
and  that  just  before  tlie  trial  the  plaintiff  changes  his  solicitor,  and  then, 
owing  to  the  exertions  of  the  solicitor  formerly  employed,  he  succeeds  in 
the  action.  Can  it  possibly  be  said  that  that  success  is  not  owing  to  the 
'  instrumentality '  of  the  discharged  solicitor  ?  It  seems  to  me  that  the  fact 
that  he  had  ceased  to  be  solicitor  before  the  judgment  had  been  delivered 
is  not  a  good  reason  why  a  charging  order  should  not  be  made  in  his 
favour." 


Instrument  in  Writing". — Transfers  of  shares  in  a  company 
required  by  the  articles  of  association  to  be  by  "instrument  in  writing," 
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need  not  be  by  deed,  whatever  the  practice  of  the  company  may  have 
been  on  the  subject  (Li  re  Tahiti  Cotton  Co.,  Ex  parte  Sargent,  1873, 
L.  R.  17  Eq.  273 ;  see  also  Palmer,  Company  Precedents,  6th  ed.,  part  L 
pp.  319,  320). 

"  When  a  contract  may  be  made  by  any  species  of  written  instnmient, 
the  same  strictness  is  not  required  as  in  formal  instrimients  under  seal " 
(per  Parke,  B.,  in  Hunter  v.  Parker,  1840,  7  Mee.  &  W.  322,  at  p.  343).  In 
that  case,  where  a  shipmaster  sold  a  ship  which  had  been  damaged,  and  the 
auctioneer  who  effected  the  sale  transferred  it  by  an  instrument  under  seal, 
but  in  other  respects  complying  with  the  requirements  of  the  Registry  Act, 
3  &  4  WilL  IV.  c.  55,  s.  31,  it  was  held  that,  in  view  of  the  ratification  of  the 
sale  by  the  owner  inferred  from  his  acts,  tliis  was  sufficient ;  for  although 
the  statute  did  not  require  a  transfer  under  seal,  the  instrument  might  have 
the  efl'ect  of  a  written  transfer  by  the  master  according  to  the  statute,  as  well 
as  that  of  the  deed  of  the  auctioneer. 


Instrument  of  Gaming'. — A  machine  intended  to  assist 
persons  in  wagering  on  a  race  by  enabling  them  to  ascertain  the  state  of 
bets  made  on  the  different  horses  is  an  "  instrument  of  gaming  "  within  sec, 
3  of  the  Vagrant  Acts  Amendment  Act,  1873  ( Toilet  v.  Thomas,  1871,  24 
L.  T.  508),  but  nionev  is  not  (  Waison  v.  Martin,  1864,  34  L.  J.  M.  C.  50 ; 
Hirst  V.  Molcsbury,  1870,  40  L.  J.  M.  C.  76). 


Insufficient. — The  word  " insufficient,"  in  respect  to  sureties  for 

costs  in  sec.  8  of  the  Parliamentary  Election  Petitions  Act,  1868,  "  does  not 
mean  a  general  incapacity  of  entering  into  a  suretyship,  but  insufficiency  for 
the  purposes  of  the  Act  "  (per  Bovill,  C.J.,  in  Pease  v.  Noi'^cood,  1869,  38 
L.  J.  C.  P.  161).  In  that  case  it  was  held  that  an  objection  to  a  recognis- 
ance that  some  of  the  petitioners  signed  it  as  sureties,  was  an  objection  to 
the  sufficiency,  and  not  to  the  validity,  of  the  security,  which  therefore 
could  be  amended  by  a  deposit  of  money  under  sec.  9.  The  judgment  of 
Bovill,  C.J.,  points  out  when  such  recognisances  are  "insufficient"  and 
amendable,  and  when  "  invalid  "  and  altogether  void. 

In  sec.  71  of  the  Railways  Clauses  Consolidation  Act,  1845,  "insufficient" 
means,  according  to  the  decision  in  Bhondda  cfc  Sivansea  Bay  Railway  v. 
Talbot,  1897,  66  L.  J.  Ch.  570,  insufficient  for  the  use  of  the  lands  in  the 
condition  in  which  they  were  when  the  railway  was  made. 


Insuper — A  term  used  in  revenue  accounts,  signifying  to  debit. 
Thus  in  the  Taxes  Management  Act,  1880,  s.  112,  the  Board  of  Inland 
Ptevenue,  in  case  there  is  a  failure  to  assess  or  charge  the  duties  or  land 
tax  in  any  parish,  or  to  make  certain  returns,  or  to  raise  or  pay  the 
several  sums  charged  upon  any  person  for  the  duties  or  land  tax 
in  any  parish,  may  at  any  tiihe  after  such  faihu'e  "  set  insuper  all 
sums  so  appearing  in  arrear,  and  may  return  such  failure  to  the  High 
Court  by  certificate  thereof  delivered  to  the  Queen's  Remembrancer."  This 
certificate  is  enrolled,  and  process  may  be  issued  thereon  against  those  in 
default. 


Insurable   Interest. — See  Life  Insurance. 
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Insurance. — See  Bukglary  Insueance;  Fire  Insurance;  Life 
Insurance;  Marine  Insurance;  Landlord  and  Tenant. 


Intake  Measure  of  Quantity  Delivered.— A  cargo 

of  deals  and  battens  was  shipped  under  a  charter-party  by  which  freight 
was  to  be  paid  on  the  "intake  measure  of  quantity  delivered."  Of  the  pieces 
of  timber  (which  were  all  measured  by  the  shipper  at  the  port  of  shipment) 
a  number  were  lost  during  the  voyage ;  the  dimensions  of  these  pieces  were 
not  known,  but  they  were  of  average  size  with  the  rest  of  the  cargo.  It 
was  held  that  the  freight  payable  was  to  be  ascertained  by  making  in 
respect  of  the  lost  pieces  a  proportionate  deduction  from  the  sum-total  of 
the  measurement  of  the  cargo ;  the  words  "  intake  measure  of  quantity 
delivered  "  meaning  the  quantity  actually  delivered  taken  at  the  measures 
of  the  port  of  shipment  (Spaight  v.  Farmvorth,  1880,  5  Q.  B.  D.  115). 


Intaker — A  receiver  of  stolen  goods.  The  name  was  specially 
given  to  those  in  the  northern  parts  of  England  who  received  the  booty 
brought  to  them  by  their  confederates,  the  outputters,  from  the  borders  of 
Scotland.     Intakers  are  mentioned  in  the  statute  9  Hen.  v.  c.  7. 


Intemperance. — A  person  effecting  a  life  insurance  is  bound  to 
disclose  every  material  fact  within  his  knowledge,  whether  he  believes  such 
fact  to  be  material  or  not  (Zindenau  v.  Deshorough,  1828,  3  M.  &  Ey.  45)  ; 
and  the  fact  that  a  person  is  intemperate  in  his  habits  is  material,  and 
consequently  requires  to  be  disclosed  (Bunyon,  Life  Insurance,  3rd  ed.,  58). 
Opium-eating  is  a  form  of  intemperance,  and  must  be  disclosed  {ibid. ;  Forhcs 
V.  Edinhiirgh  Life  Assurance  Co.,  10  Court  of  Session  Cases  (1st  series),  451). 
But  what  amount  of  addiction  to  intoxicating  liquors  constitutes  intemper- 
ance seems  to  be  a  question  of  fact ;  "  in  judging  of  a  man's  sobriety,  his 
position  in  life  and  the  habits  of  the  class  to  which  he  belongs  must,  in  my 
opinion,  always  be  taken  into  account "  (per  Ld.  Watson  in  Thomson  v. 
Wcems,  1884,  9  App.  Cas.  671,  at  p.  696).  In  that  case  a  person  effected  a 
policy  of  insurance  on  his  life.  In  the  proposal  form  were  these  questions : 
(a)  "  Are  you  temperate  in  your  habits  ?  and  (b)  Have  yoii  always  been 
strictly  so  ? "  to  which  the  person  answered  (a)  "  Temperate  "  and  (h)  "  Yes." 
With  the  proposal  was  a  signed  declaration  by  the  assured  that  his  answers 
to  the  various  questions  were  true,  that  the  declaration  should  be  the  basis 
of  the  contract,  and  that  if  any  untrue  statement  was  made,  the  policy 
should  be  void.  It  was  held  that  the  declaration  of  the  assured  was  an 
express  warranty  that  the  answers  to  the  questions  set  out  above  were  true ; 
and  as  upon  the  evidence  it  was  shown  that  the  assured  was  not  temperate, 
the  policy  was  absolutely  void.  If  a  policy  provides  that  it  shall  be  void 
if  the  assured  shall  die  by  reason  of  intemperance  in  the  use  of  intoxicating 
liquor,  it  must  appear  that  intemperance  is  the  paramount  and  proximate 
cause  of  death  (May,  Insurance,  332).     See  Life  Insurance. 


Intended. — Trustees  offered  for  sale  by  auction  a  building  estate 
in  fiats,  according  to  a  plan  and  particulars  and  conditions  of  sale  which 
referred  to  a  deed  of  mutual  covenant  which  was  to  be  executed  by  the 
vendors  and  each  of  the  purchasers.     The  deed  contained  a  recital  that  "  it 
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is  intended  "  not  only  that  the  actual  purchaser  should  execute  it,  but  that 
it  should  "  be  a  part  of  all  future  contracts  for  sale  of  the  said  plots  or 
parcels  of  land  respectively  that  the  several  purchasers  should  execute  this 
deed,  and  should  thereby  be  severally  and  respectively  bound  by  all  the 
stipulations  hereinafter  contained."  It  was  held  that  by  the  use  of  the 
phrase  "  it  is  intended  "  if  the  vendors  were  not  bound  by  a  covenant,  which 
however,  apparently  they  were,  at  all  events  they  were  bound  by  an 
implied  contract  restricting  their  dealing  with  the  land  in  question  in 
violation  of  the  building  scheme  {Mackenzie  v.  ChiMers,  1889,  43  Ch,  D. 
265).  See  also  Collins  v.  Castle,  1887,  57  L.  J.  Ch.  76  ;  Sheppard  v.  Gilmore, 
Und.  6 ;  Spicer  v.  Martin,  1888,  58  L.  J.  Ch.  309. 


Intendment. — Intendment  of  the  law  is  the  understanding  or 
intelligence  of  the  law  {Co.  Lit.  78  I);  that  which  the  law  intends  or 
presumes.  It  is  an  intendment  of  law  that  every  man  is  innocent  until 
proved  guilty ;  that  every  officer  acts  in  his  office  with  fidelity ;  tliat  the 
children  of  a  married  woman  born  during  wedlock  are  the  children  of  her 
husband.  Many  things  are  intended  after  verdict  in  order  to  support  a 
judgment ;  but  intendment  cannot  support  the  want  of  certainty  in  an 
indictment  (Tomlins,  Law  Diet.). 


Intent;  Intention.^^l.  In  criminal  law,  as  a  general  rule, 
to  involve  guilt,  the  accused  must  have  done  or  omitted  something  con- 
trary to  law,  with  motive  or  intent  also  contrary  to  law.  The  mere 
existence  of  the  intention  without  commission  of  the  act,  or  the  com- 
mission of  the  act  without  the  intent,  does  not,  as  a  general  rule,  constitute 
crime.  This  has  been  dealt  with  more  fullv  under  Guilty  Mind,  ante, 
p.  125. 

2.  In  the  case  of  civil  wrongs,  on  the  contrary,  the  general  rule  is  that 
the  motive  of  the  defendant  in  breaking  a  contract,  or  committing  a  tort,  is 
absolutely  immaterial  on  the  question  of  legal  liability.  The  latest  and 
most  authoritative  decision  on  this  subject  is  Allen  v.  Flood,  1897,  14  T.  L. 
E.  125  ;  and  the  following  words  of  Lord  Watson  (p.  129)  sum  up  the  law  : — 

Although  the  rule  may  he  otherwise  with  regard  to  crimes,  .tlie  law  of  England 
does  not,  according  to  my  apprehension,  take  into  account  motive  as  constituting  an 
element  of  civQ  wrong.  Any  invasion  of  the  civil  rights  of  another  person  is  in  itself 
a  legal  wrong,  carrying  with  it  liability  to  repair  its  necessary  or  natural  consequences, 
in  so  far  as  these  are  injurious  to  the  person  whose  right  is  infringed,  whether  the 
motive  which  prompted  it  be  good,  bad,  or  indifferent.  But  the  existence  of  a  bad 
motive,  in  the  case  of  an  act  which  is  not  in  itself  illegal,  will  not  convert  that  act  into 
a  civil  wrong,  for  which  reparation  is  due.  A  wrongfixl  act,  done  knowingly  and  with 
a  view  to  its  injurious  consequences,  may,  in  the  sense  of  law,  be  malicious  ;  but  such 
malice  derives  its  essential  character  from  the  circumstance  that  the  act  done  constitutes 
a  violation  of  the  law.  There  is  a  class  of  cases  which  have  sometimes  been  referred  to 
as  evidencing  that  a  bad  motive  may  be  an  element  in  the  composition  of  ci^-il  wrong  ; 
but  in  these  cases  the  wrong  must  have  its  root  in  an  act  which  the  law  generally  regards 
as  illegal,  but  excuses  its  perpetration,  in  certain  exceptional  circumstances,  from  con- 
siderations of  public  policy.  These  are  well  known  as  cases  of  pri^nlege,  in  which  the 
protection  which  the  law  gives  to  an  individual  who  is  within  the  scope  of  these  con- 
siderations consists  in  this,  that  he  may  with  immunity  commit  an  act  which  is  a  legal 
wrong,  and  but  for  his  privilege  would  afford  a  good  cause  of  action  against  him ;  all 
that  is  required  in  order  to  raise  the  privilege  and  entitle  him  to  protection  being  that 
he  shall  act  honestly  in  the  discharge  of  some  duty  which  the  law  recognises,  and  shall 
not  be  prompted  by  a  desire  to  injure  the  person  who  is  affected  by  his  act.  Accordingly, 
in  a  suit  brought  by  that  person,  it  is  necessary  for  him  to  prove  an  intent  to  injure  in 
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order  to  destroy  the  privilejje  of  the  defendant.  But  none  of  these  cases  tend  to 
establish  that  an  act  which  does  not  amount  to  a  legal  wrong,  and  therefore  needs  no 
protection,  can  have  privilege  attached  to  it,  and  still  less  that  an  act  in  itself  lawful  is 
converted  into  a  legal  wrong,  if  it  was  done  from  a  bad  motive.  Lord  Bowen  (at  that 
time  Lord  Justice  Bowen),  in  the  case  of  Mogul  Steamship  Company  v.  M'Gregor,  laid  it 
down  that,  in  order  to  constitute  legal  malice,  the  act  done  must,  apart  from  bad  motive, 
amount  to  a  violation  of  law.  The  learned  judge,  with  his  accustomed  accuracy  and 
felicity,  said  (1889, 23  Q.  B.  D.  612)  :  "  We  were  invited  by  the  plaintiffs'  counsel  to  accept 
the  position  from  which  their  argument  started,  that  an  action  will  lie  if  a  man  mali- 
ciously and  wrongfully  conducts  himself  so  as  to  injure  another  in  that  other's  trade. 
Obscurity  resides  in  the  language  used  to  state  this  proposition.  The  terms  '  maliciously,' 
'  wrongfully,'  and  'injure  '  are  words  which  have  accurate  meanings  well  known  to  the 
law,  but  which  also  have  a  popular  and  less  precise  sign iti cation,  into  which  it  is  neces- 
sary to  see  that  the  argument  does  not  imperceptibly  slide.  An  intent  to 'injure' in 
strictness  means  more  than  an  intent  to  harm.  It  connotes  an  attempt  to  do  wrongful 
harm.  '  Maliciously,'  in  like  manner,  means  and  implies  an  intention  to  do  an  act 
which  is  wrongful  to  the  detriment  of  another.  The  term  '  wrongful '  imports  in  its 
term  the  infringement  of  some  right."  The  words  which  I  have  quoted  are  in  substantial 
agreement  with  the  language  used  by  Mr.  Justice  Bayley  in  Bromage  v.  Frosser  (1825, 
4  Barn.  &  Cress.  247,  at  255),  to  the  eff'ect  that,  "  malice  in  common  acceptation  means 
ill-will  against  a  person,  but  in  its  legal  sense  it  means  a  wrongful  act  done  intentionally, 
without  just  cause  or  excuse."  According  to  the  learned  judge,  in  order  to  constitute  legal 
malice,  the  act  done  must  be  wrongful,  which  plainly  means  an  illegal  act  subjecting  the 
doer  to  resijonsibility  for  its  consequences,  and  the  intentional  doing  of  that  wrongful  act 
will  make  it  a  malicious  wrong  in  the  sense  of  law.  Whilst  it  is  true  that  no  act  in  itself 
lawful  requires  an  excuse,  it  is  equally  true  that  some  acts,  in  themselves  illegal,  admit 
of  a  legal  excuse,  and  it  is  to  these  that  Mr.  Justice  Bayley  obviously  refers.  The  root 
of  the  principle  is  that,  in  any  legal  question,  malice  dejiends,  not  upon  the  evil  motive 
which  influenced  the  mind  of  the  actor,  but  upon  the  illegal  character  of  the  act  which 
he  contemplated  and  committed. 

3.  In  dealing  with  contracts,  wills,  and  other  documents,  the  question 
of  intention  is  material  in  several  ways.  (1)  Did  the  parties  mean  to  execute 
the  particular  document  ?  (Lewis  v.  Clay,  1897,  14  T.  L.  R  149).  (2)  What 
did  they  intend  to  effect  by  the  document  ?  (3)  What  is  the  meaning  of  the 
words  used  ? 

The  first  two  questions  go  to  the  validity  of  the  document,  or  will,  or 
contract,  i.e.  to  settle  whether  it  should  be  invaHdated  for  fraud,  or  recti- 
fied for  mistake.  The  third  deals  with  construction,  and  deduces  the 
intentions  of  the  parties  from  the  words  used,  or  from  extrinsic  evidence 
in  certain  cases.  This  is  construction  or  interpretation,  and,  as  to  deeds, 
is  very  fully  dealt  with  in  Elphinstone  on  Interpretation  of  Deeds, 
pp.  37-46.     See,  too,  Interpretation. 

In  the  case  of  wills,  the  first  question  arises  on  application  to  prove 
the  will,  if  the  testamentary  capacity,  or  knowledge  of  the  testamentary 
character,  of  the  instrument  set  up  is  in  dispute.  The  second  two  questions 
are  for  the  Court  of  construction,  and  the  rules  are  given  in  detail  in 
Williams  on  Executors,  9th  ed.,  928-940.     See,  too,  Lunacy;  Wills. 

In  the  case  of  statutes,  and  statutory  rules  and  by-laws,  the  intention 
of  Parliament,  or  the  authority  making  the  rule  or  by-law,  must  be  deduced 
from  the  statute  without  extrinsic  aid,  and  the  terms  used  must  be  read 
according  to  their  statutory  definition,  or  ordinary  sense  according  to  the 
case,  unless  a  contrary  intention  appears  from  the  express  terms  or 
context  of  the  statute,  etc.     See  Interpretation. 


Interdiction — A  word  met  with  in  reports  of  cases  involving 
French  and  other  foreign  law,  the  placing  under  disability  of  persons  who, 
though  not  of  unsound  mind,  are  considered  disqualified  for  the  management 
of  their  property  and  business  affairs  (see  French  Civil  Code,  arts.  489-512). 
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IntereSSe  termini, — This  is  the  name  given  to  the  inchoate 
right  which  the  grant  of  a  lease  confers  before  entry  upon  the  lessee  {Co. 
Lit.  4&h\  2  Bl.  Com.  144).  Such  interest  is  not  merely  a  bare  right  of 
action  arising  out  of  contract,  but  a  right  of  property  which  gives  him  a 
cause  of  action  against  any  person  through  whose  act  his  entry  or  the  delivery 
of  possession  to  him  may  have  been  prevented  {Gillard  v.  Cheshire  Lines  Com- 
mittee, 1884,  32  W.  E.  943).  It  is  the  interest  conferred,  for  instance,  upon 
the  grantee  of  a  lease  which  is  to  take  effect  only  on  the  operation  or  sooner 
determination  of  a  lease  already  subsisting  in  the  same  premises, — the  case 
of  what  is  ordinarily  known  as  a  lease  in  reversion  {Smith  v.  Day,  1837, 
2  Mee.  &  W.  684).  It  is  not  an  estate,  but  a  mere  right  to  an  estate  {Doe 
V.  Walker,  1826,  5  Barn.  &  Cress.  Ill ;  29  E.  E.  184),  and  consequently,  in 
accordance  with  a  well-established  legal  principle,  can  neither  cause  nor 
prevent  a.  merger  {Hyde  v.  Warden,  1877,  3  Ex.  D,  72).  The  grantee, 
moreover,  of  an  intcresse  termini  cannot  of  course  maintain  an  action  of 
trespass,  that  action  being  founded  on  possession  {Harrison  v.  Blaekhnm, 
1864,  17  C.  B.  X.  S.  678).  Nor,  as  it  has  been  held,  can  he  enforce  his 
rights  in  respect  of  the  covenant  for  quiet  enjoyment,  whether  express  or 
implied,  in  the  lease,  because  the  aim  of  that  covenant  is  only  to  prevent  a 
disturbance  of  j^ossession  {Wedlis  v.  Hands,  [1893]  2  Ch.  75).  This  point, 
however,  cannot  be  said  to  be  settled,  and  it  certainly  appears  incorrect  to 
say  (per  Chitty,  J.,  in  last-cited  case  at  p.  85)  that  no  authorities  can  be  pro- 
duced to  show  that  a  person  having  a  mere  interesse  term  ini  can  maintain  an 
action  on  a  covenant  for  quiet  enjovment  (see,  e.g.,  Ludwell  v.  Neicman,  1795, 
6  T.  E.  458 ;  3  E.  E.  231).  The  matter,  it  may  be  added,  is  not  one  of 
much  practical  importance,  inasmuch  as  the  grantee  could  maintain  an 
action  against  his  grantor  for  failing  to  give  him  possession  {Coe  v.  Clay, 
1829, 5  Bing.  440  ;.  30  E.  E.  699).  An  interesse  termini  is  a  right  in  rem,  a  right 
alienable  at  common  law,  and  one  which  passes  to  the  executor  (per  Bo  wen, 
L.J.,  in  Crillard  v.  Cheshire  Lines  Committee,  supra). 


Interest,  Disqualification  for. — It  is  a  fundamental 
maxim  of  law  that  a  person  cannot  be  judge  in  a  cause  in  which  he  is 
interested.  The  leading  case  illustrating  this  is  Dimes  v.  Grand  Junction 
Caned  Co.,  1852,  3  H.  L.  753.  There  the  company  filed  a  bill  against  the 
defendant ;  the  case  came  first  before  the  Yice-Chancellor,  who  granted  the 
relief,  and  on  appeal  to  the  Lord  Chancellor  this  order  was  affirmed.  It 
appeared  that  the  Lord  Chancellor  was  a  shareholder  in  the  company,  and 
that  this  was  not  known  to  the  defendant.  It  was  held  that  the  Lord 
Chancellor,  being  interested  in  the  cause,  was  disqualified  from  adjudicating 
upon  it ;  his  decree  was  therefore  voidable,  and  ought  to  be  reversed  (see 
also  Viner,  Air.  "  Chancery  Law  " ;  Egerton  v.  Derby,  1614, 12  Co.  Eep.  114 ; 
Brookes  v.  Rivers,  1660,  Hard.  503 ;  Bridgman  v.  Holt,  1790,  Show.  P.  C. 

Ill)- 

The  principle  embodied  in  the  maxim  mnno  debet  esse  judex  in  prevpria 

sua  causa  is  applicable  to  all  persons  acting  in  a  judicial  capacity ;  and  to 
disqualify  a  person  from  acting,  it  is  not  necessary  that  his  interest  in  the 
subject-matter  of  the  proceedings  should  be  directly  pecuniary  {B.  v. 
Hu^gins,  Ex  parte  Clancy,  \l^^o]  1  Q.  B.  563,  where  a  justice  who  was  a 
member  of  a  small  class  of  privileged  pilots  was  held  disqualified  from  ad- 
judicating in  proceedings  taken  against  a  person  for  an  infringement  of  the 
privileges  of  such  class).  The  presence  of  an  interested  magistrate  who  takes 
part  in  the  proceedings  is  sufficient  to  vitiate  them  ;  it  being  no  answer  to 
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show  that  there  was  a  majority  of  the  magistrates  in  favour  of  the  decision 
without  reckoning  the  interested  justice  (E.  v,  Hertfordshire  Justices,  1845, 
6  Q.  B.  753) ;  but  it  seems  that  mere  presence  on  the  bench  of  an  interested 
justice,  without  word,  will  not  invalidate  the  proceedings  {B.  v.  London 
Justices,  1852,  18  Q.  B.  421  n.  (c)).  A  justice  who  has  an  interest  in  a  case 
should  not,  however,  occupy  a  seat  on  the  bench  while  such  case  is  before 
the  Court.  But  parties  may,  if  they  are  cognisant  of  the  fact  of  interest, 
consent,  either  expressly  or  tacitly,  to  having  their  case  dealt  with  by  a 
person  who  would  otherwise  be  precluded  from  acting  therein  (see  R.  v. 
Cheltenham  Commissioners,  1841,  1  Q.  B.  467 ;  Johnston  v.  Checqx,  1817, 
5  Dow,  247). 

In  cases  relating  to  rates,  a  judge  of  the  High  Court  is  not  dis- 
qualified from  adjudicating  by  reason  of  his  being  one  of  the  ratepayers 
who  will  be  affected  by  the  rate  (40  Vict.  c.  11)  ;  nor  is  a  justice  in  matters 
arising  under  the  Public  Health  Act,  1875  (s.  258),  or  in  enforcing  the 
laws  relating  to  the  rates  and  taxes  of  the  parish  or  place  in  which  he  is  a 
ratepayer  (16  Geo.  ii.  c.  18,  s.  1),  except  in  appeals  in  such  cases  to 
Quarter  Sessions  (ibid.  s.  3  ;  B.  v,  Comibridge  Recorder,  1857,  6  El.  &  Bl. 
637). 

Under  several  statutes  certain  persons  are  expressly  prohibited  from 
adjudicating  in  particular  questions  where,  by  reason  of  their  position, 
interest  might  be  inferred  (see,  for  example,  Licensing  Act,  1872,  s.  60 ; 
Factory  Act,  1878,  s.  89 ;  Coal  Mines  Kegulation  Act,  1887,  s.  69 ;  Truck 
Amendment  Act,  1887,  s.  15). 

A  judge  is  not  precluded  from  taking  part  in  the  hearing  and  decision 
of  a  cause  in  which  he  acted  while  at  the  Bar  (Thelhisson  v.  Rendlesham, 
1858,  7  H.  L.  429).     See  also  Bias. 

[^Authorities. — Broom,  Legal  Maxims,  6th  ed.,  pp.  110  et  seq. ;  Magistrates' 
Annual  Practice,  1897,  pp.  13-16.] 


Interested  Witness.— Prior  to  the  Statute  6  &  7  Vict.  c.  85, 
a  person  interested  in  the  event  of  a  lawsuit  was  deemed  incompetent  to 
testify  as  a  witness  in  such  action.  That  Act  removed  this  ground  of  in- 
competency, but  did  not  make  the  parties  to  the  action  competent,  and 
it  was  not  till  the  Statute  14  &  15  Vict.  c.  99  was  passed  that  they  were 
admitted  as  competent  witnesses  in  civil  actions.     See  Witne.ss. 


Interest  in  Land.— Sec.  4  of  the  Statute  of  Frauds  provides 
that  no  action  shall  be  brought  "  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them,"  unless 
there  is  an  agreement  or  note  or  memorandum  of  the  transaction  in  writing, 
signed  by  or  on  behalf  of  the  party  to  be  charged.  What  is  an  "  interest 
in  land  "  within  this  section  has  been  discussed  in  very  many  cases.  If  any 
general  rule  is  to  be  gathered  from  those  decisions,  it  is  that  given  by 
Sir  W.  Anson  {Law  of  Contract,  8th  ed.,  p.  63),  where  he  states  "  that 
contracts  which  are  preliminary  to  the  acquisition  of  an  interest,  or  such  as 
deal  with  a  remote  and  inappreciable  interest,  are  outside  the  section."  It 
has  been  lield  that  an  agreement  for  the  sale  of  an  ecjuity  of  redemption, 
debentures  charged  on  all  the  property  of  a  company,  which  partly  con- 
sisted of  land  and  buildings  {Driver  v.  Broad,  [1893]  1  Q.  B.  744),  shares 
in  a  mine  {Boycc  v.  Greene,  1826,  Batt.  608),  a  grant  of  the  right  to  take 
water  from  a  well  {Tyler  v.  Bennett,  1836,  5  Ad.  &  E.  377),  the  letting  of 
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furnished  lodgings  (Irwian  v.  Stamp,  1815,  1  Stark.  12),  a  grant  of  the 
right  to  shoot  and  take  awaj  game  ( Webber  v.  L€e,  1882,  9  Q.  B.  D. 
315),  an  agreement  for  the  sale  of  the  building  materials  of  a  house 
wliich  is  to  be  taken  down  and  cleared  off  within  a  limited  time 
{Lavery  v.  Pursell,  1888,  39  Ch.  D.  508),  must  be  taken  to  fall 
within  the  section,  as  relating  to  "  interests  in  land."  On  the  other 
hand,  contracts  for  the  sale  of  railway  shares  {Bradley  v.  Holdsicorth,  1838, 
3  Mee.  &  W.  422),  contracts  relating  to  the  investigation  of  the  title  to 
land  (Jeakes  v.  White,  1851,  6  Ex.  873),  an  agreement  for  board  and 
lodging  (Wright  v.  Stavcrt,  1860,  2  El.  &  El.  721,  with  which,  however, 
cp.  Inman  v.  Stamj},  swpro.),  have  been  decided  not  to  fall  within  the 
section.  Questions  also  frequently  arose  with  respect  to  contracts  for 
the  sale  of  crops ;  the  rule  as  to  which  was  different  according  as  the  con- 
tract related  to  industrial  growing  crops  or  natural  growing  crops.  In  the 
case  of  the  former  {fructus  industriales)  it  was  decided  that  they  did  not 
constitute  an  "  interest  in  land,"  but  that  contracts  with  respect  to  the  sale 
of  the  latter  {fructus  naturales),  if  it  was  contemplated  that  the  property  in 
the  crops  should  pass  before  their  severance  from  the  soil,  did  fall  within 
the  section,  as  relating  to  "  interests  in  lands."  Kow,  by  the  Sale  of  Goods 
Act,  1893,  it  is  expressly  provided  that  "  emblements,  industrial  growing 
crops,  and  things  attached  to  or  forming  part  of  the  land,  which  are  agreed 
to  be  severed  before  sale  or  under  the  contract  of  sale,"  are  included  in  the 
term  "  goods  "  (s.  62,  subs.  1) ;  contracts  for  the  sale  of  any  of  these  things 
are  now  therefore  governed  by  sec.  4  of  that  statute. 

A  gift  by  will  of  the  life-interest  in  a  sum  of  money  to  the  testator's 
widow,  to  be  paid  out  of  the  proceeds  of  the  sale  of  his  real  estate,  is  a  gift 
of  an  "interest  in  land  "within  sec.  9  of  the  Dower  Act,  1833  {In  re 
Thomas,  Thomas  \.  HouxU,  1886,  34  Ch.  D.  166). 

The  beneficial  life  -  interest  of  a  married  woman  in  a  trust  fimd, 
properly  invested  by  the  trustees  upon  a  mortgage  of  land,  is  an  "  interest 
in  land"  within  the  Fmes  and  Eecoveries  Act,  1833  {Miller  v.  Collins, 
1896,  65  L.  J.  Ch.  353). 


Interest  of  lYIoney. — These  words  in  Sched.  D  of  the  Incon?e 
Tax  Act,  1853,  are  to  be  read  according  to  their  ordinary  signification  in 
the  English  language  (per  Fry,  J.,  in  Clerical,  Medical,  and  General  Life 
Assurance  Society  v.  Carter,  1889,  22  Q.  B.  D.  444). 


Interest  or  Cha.rg'e — "Interests  and  charges  having  priority 
to  the  settlement"  (s.  20,  subs.  2  (1)  in  Settled  Land  Act,  1882;  see 
Craingc  v.  Wilberforce,  1889,  5  T.  L.  E.  436). 


Interest  Suit — A  suit  in  the  Probate  Division  in  which  there 
is  a  dispute  as  to  the  interest  of  a  person  in  the  estate  of  the  deceased. 
"  Such  a  suit  may  arise  either  as  a  collateral  question  in  a  testamentary 
cause,  in  which  case  it  may  be  tried  apart  from  the  main  question  at  issue 
between  the  parties,  or  as  an  original  suit  where  the  right  to  administration 
of  the  effects  of  an  intestate  is  disputed  "  (Powles  and  Oakley,  Probate  and 
Administration,  3rd  ed.,  400).  Where  the  plaintiff"  disputes  the  interest  of 
the  defendant,  he  must  specifically  aUege  in  his  statement  of  claim  that  he 
does  so  (Order  20,  r.  9,  E.  S.  C). 


522    .  INTEEIM  INCOME 

111161*1111  Income — The  income  arising  from  an  estate  or  fund 
until  the  happening  of  some  contingency.  In  the  case  of  contingent 
legacies  {q.v.)  the  tenant  for  life  is  entitled  to  the  interim  income  of  the 
fund  set  apart  to  meet  them  {Allhusen  v.  Whittell,  1867,  L.  E.  4  Eq.  295). 
See  also  Tenant  for  Life  ;  Kemaindekman  ;  Infants. 


Interim  Order — An  order  made  by  the  Court  to  have  effect 
only  for  a  time.  Thus  the  Court  or  a  judge  may  make  an  order  for 
the  interim  preservation  or  custody  of  the  subject-matter  of  a  disputed 
contract  (Order  50,  r.  1,  K.  S.  C). 


Interlineation.— See  Wills. 
Interlocutory. — See  Injunction ;  Motion;  Orders. 


I  nter  meddle . — It  was  expressly  provided  by  statute  that "  no  Court 
whatsoever  shall  intermeddle  with  any  cause  or  causes  of  appeal  upon  this 
Act,  but  they  shall  be  finally  determined  in  the  Quarter  Sessions " ;  this, 
however,  was  held  not  to  exclude  the  jurisdiction  of  the  High  Court  to 
issue  a  certiorari  to  bring  up  orders  made  by  justices  under  the  Act  {B.  v. 
Morclcy,  1760,  2  Burr.  1041).  The  jurisdiction  of  the  High  Court  is  not 
taken  away  except  by  express  words  (ibid.). 


Interment. — See  Burial;  Corpse. 


Supplemental    IRotes. 
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